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JOHN R. SMITH v. HAINES MEYERS. 
FILED FEBRUARY 17, 1898. No. 7299. 


1. Pleading: Motion To Strike. When a motion to strike matter 
from a pleading cannot properly be sustained as made, it is not 
error to overrule it altogether, although a narrower motion might 
have been well taken. 


9: ANSWER: ReEepLy. <A defendant who, by answer 
pleaded new matter, which the court refused to strike out as im- 
material, cannot be heard to complain that the court erred in 
refusing to strike from the reply allegations traversing those of 
the answer. 

3. : IMMATERIAL IssurEs: EVIpENCE. A party who has himself 


tendered an immaterial issue, which the court has refused to 
eliminate from the pleadings on motion of the other party, cannot | 
be heard to object to evidence relating to that issue on the ground 
that it is immaterial. 
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4. Criminal Conversation: ACTION: Compromise. There exist in 
actions for criminal conversation the same rights to compromise 
and the same privilege with regard to offers to compromise as in 
other actions. 


5. Married Women: WirxrEssks: PEergtry. It is not the law that a 
married woman, testifying in the presence of her husband, is not 
Subject to the penalties of perjury, because conclusively presumed 
to act under his compulsion. 


6. Criminal Conversation. Smith v. Meyers, 52 Neb. 70, reaffirmed. 
REHEARING of case reported in 52 Neb. 70. Reaffirmed. 
Isham Reavis and C. Gillespie, for plaintiff in error. 
Francis Martin, contra. 


IRVINE, C. 


This was an action for criminal conversation, resulting 
in the district court in a judgment for the plaintiff, which 
was by this court affirmed. (Smith v. Meyers, 52 Neb. 70.) 
A: rehearing was-granted, and the questions involved 
have been re-exainined. 

Perhaps the most vigorous attack is made upon the 
judgment on the ground that the court erred in over- 
ruling defendant’s motion to strike out certain portions 
of the reply. This assignment of error was disposed of 
in the former opinion very briefly, on the principle that 
the defendant, by allegations in his answer, had invited 
the pleading in the reply of the matter at which the mo- 
tion was aimed. After re-examining the record in the 
light of the argument on the rehearing, we are entirely 
satisfied with the conclusion expressed in the former 
opinion, but deem it best at this time to more particularly 
state the manner in which the question is presented. 
The answer contained, in its first paragraph, a denial of 
all averments in the petition except that of the marriage 
relation existing between the plaintiff and the person 
with whom the illicit relations were charged to have 
been had. In the second paragraph the .defendant 
pleaded that the plaintiff was still living with his wife, 
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and that he had not therefore been deprived of her so- 
ciety. In the third paragraph it was alleged that “this 
action of plaintiff is a mere scheme of blackmail to extort 
money from this defendant upon a false and wicked 
charge of violating the bed of plaintiff, and is entirely 
destitute of any other merit; that said plaintiff has de- 
manded money from the defendant as compensation for 
such pretended wrong, both before and since the com- 
mencement of this action, and has offered to sign a paper, 
and have his wife do likewise, stating the facts set forth 
in his petition, constituting his pretended cause of action, 
were false.” The plaintiff moved to strike out the second 
and third paragraphs of the answer, and the court over- 
ruled the motion. The plaintiff then replied, admitting 
that he was living with his wife, and averring that upon 
the discovery that she had been debanched he left her, 
but was persuaded to return from consideration of his 
children; that the action was not a scheme of black- 
mail, but an honest appeal to the courts; that plaintiff 
caused certain propositions to be made to the defendant. 
looking to a settlement or compromise, and to avoid the 
scandal of a public trial; that when plaintiff first learned 
of the wrong done him, his wife informed him that the 
illicit intercourse had been accomplished by force, and 
thereupon plaintiff had consulted the county attorney 
and requested him to prosecute the defendant for rape, 
but that officer advised him that it was not likely that 
such a charge could be substantiated by the necessary 
evidence; that then plaintiff concluded that if he could 
obtain sufficient money to take him and his family away 
from the scene of the offense it would be better to do so, 
and with that object in view he solicited defendant to 
furnish him sufficient money to effect that purpose. 
There were other averments of a similar nature. The 
motion, to the overruling of which exception was taken, 
asked that all this reply, except the admission that plain- 
tiff was living with his wife, be stricken out. It may be 
conceded that the fact that the plaintiff was still living 
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with his wife was.properly pleaded in mitigation of dam- 
ages, and still further, that the force of this fact was not 
met or lessened by pleading any particulary motive which 
may have induced the plaintiff to return to her, although 
the latter contention ill comports with the other, vigor- 
ously made by the defendant, that by returning to her 
plaintiff had condoned the offense, or evidenced his con- 
nivance therein, and therefore could not recover. Never- 
theless, admitting for this matter all the force that 
defendant now claims for it, and conceding that the plead- 
ing thereof in the answer was correct, and its confession 
and avoidance in the reply was immaterial, the motion 
was not only to strike out the matter in reply pleaded in 
avoidance of the continued cohabitation, but it was di- 
rected to all the new matter, including a specific denial 
that the action was merely a scheme of blackmail. On 
this point the defendant should have confined himself to 
his denial of the seduction, or, at the farthest, to a dis- 
tinct plea of connivance of the plaintiff in the commission 
of the offense. When he went further than this and 
undertook to justify by pleading that the plaintiff had 
proceeded from bad motives, the latter had only one of 
two courses to pursue—to strike at that portion of the 
answer as irrelevant, or to meet the issue tendered. He 
did strike at the averment by motion, and the court, by 
overruling his motion to strike it out, held that it ten- 
dered a material issue. Plaintiff was then compelled to 
meet it by reply, or else confess matter which the court 
had determined to be material towards constituting a 
defense. It would be a strange condition of the law 
which would deny to a party the right to have an imma- 
terial issue eliminated and at the same time forbid his 
controverting the facts so remaining in the pleadings 
against his protest. To reverse a judgment because a 
party had traversed matter which the court, even errone- 
ously, had held to be material, would subject him at all 
times to the certainty of an adverse judgment if his op- 
ponent were only shrewd enough to plead what was in- 
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material and to avoid material issues. A portion, at 
least, of the matter aimed at by the motion being proper 
for the purpose of traversing matter which the defendant 
had pleaded and the court adjudged to be material, error 
cannot be assigned upon the overruling of the motion. 

Closely related to this question is the assignment that 
the court erred in permitting the county attorney to tes- 
tify that the plaintiff and his wife had requested him to 
prosecute the defendant for rape. The mere fact was 
proved. The details were not offered. The defendant 
had pleaded that the plaintiff and wife were living to- 
gether, and that plaintiff had asked for money and agreed 
to retract his charges on payment of the sum demanded. 
Plaintiff had undertaken to meet this by showing that as 
his wife first narrated the circumstances to him, the case 
was one of rape, a circumstance which would explain the 
continued cohabitation, and rebut the inference of con- 
nivance for which the defendant contended. In this as- 
pect the evidence was properly admitted, provided the 
issue was properly permitted, and we have already held 
that the defendant after tendering the issue cannot be 
heard to say that it was immaterial. So far as the evi- 
dence, taken with that tending to show an offer to com- 
promise, might tend also to show an attempt to com- 
pound a felony, we cannot see how it was prejudicial to 
the defendant. 

Complaint is made of the giving of certain instructions 
asked by the plaintiff to the effect that parties have a 
right to compromise their differences, and that if it 
should be found that an offer had been made solely for 
that purpose it must be disregarded. It may be as con- 
tended that the action is an anomaly and a relic of a 
primitive civilization. Whether it is better to permit to 
men the somewhat doubtful satisfaction afforded by a 
public airing of such a grievance and the solace of a 
money judgment, or whether, on the other hand, it would 
be better to leave the parties to the form of redress whieh 
would be resorted to in the absence of an action at law, 
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is a question to be addressed solely to the legislative 
branch of the government. The law still recognizes such 
an action, and‘inasinnch as it is recognized as a civil 
remedy, we conceive that there exist the same rights of 
compromise as in other cases. On the one side it was 
insisted that certain adinissionus went with the proposal 
to accept a sum of money in settlement; on the other it 
was insisted that the offer had been made solely with a 
view to a compromise. The instructions left to the jury 
the consideration of any admissions of fact which were 
made, and withdrew oily, the offer to compromise pro- 
vided it should be found that that was the sole object of 
the offer. In this the defendant has no ground of com- 
plaint. 

Two instructions were requested by the defendant to 
the effect that the law so far presumes the wife to be 
under the control of the husband that, except for homi- 
cide and treason, she is couclusively presumed to commit 
any crime committed in his presence under compulsion 
by him, and that therefore she could not be convicted of 
perjury because of her testimony in this case, even if, in 
the language of the instruction, the action was “a black- 
mailing scheme, and set up job on the defendant.” The 
language quoted was so undignified, to use no harsher 
term, that the comrt was for that reason quite warranted 
in refusing to give it judicial sauction by incorporating 
it in its charge. But beyond this, its object was to dis- 
credit the wife’s testimony by stating that she was not 
subject to the penalties of perjury because of the pre- 
sumed coercion of the husband. The veneral rule stated 
may have the sanction of age and may have been justified 
by the social conditions of primitive times. when we are 
told that the husband night moderately chastise his wife, . 
the only issue in such case being the size of the stick em- 
ployed for such purpose. We do not care to inquire what 
real sanction it finds in adjudicated cases—possibly no 
more than is found for the law of chastisement.’ Certain 
it is that such a presumption runs counter to our bread 
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laws as to the competency of witnesses, and counter to 
the reason of men, in view of the domestic relations as 
they now exist, protected by more enlightened eustom, 
and a kindlier Jaw. A wife is no longer a marionette, 
moved at will by the husband, either in fact or in law; 
and with the legal recognition of a separate and responsi- 
ble existence, she must assume some of the burdens of 
life—among others that of testifying to the truth, under. 
the customary penalties. 

Other questions argued are discussed in the former 
opinion. They have been re-examined, but we have seen 
no reason to depart from the views therein expressed. 


AFFIRMED. 


CHARLES E. STEWARD v. CLARK E. DEMMING 
Finep FEBRUARY 17, 1898. No. 7782. 


1. Evidence: PLEADINGS. A party’s own pleading in a cause is not 
substantive evidence in his own favor of the facts therein alleged. 


2. Trespassing Animals: Damacrs: INsrRucrions. An instruction 
set out in the opinion held prejudicially erroneous for ambiguity. 


Error from the district court of Gage county. Tried 
below before BusH, J. Leversed. . 


Griggs, Rinaker & Bibb, for plaintiff in error. 
J. N. Rickards and Rickards & Prout, contra, 


IRVINE, C. 


Stewart sued Demming for damages alleged to have 
been committed by the animals of the latter upon the 
cultivated land of the former. Yn the answer there was 
a counter-claim, apparently for grain sold and delivered 
and for work done, but which turned out to be in fact for 
damage claimed by the defendant to have been done to 
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his crops by the animals of Stewart, defendant proceed- 
ing upon the theory that he was waiving the tort and 
suing in assumpsit. There was a verdict for the defend- 
ant and judgment of dismissal. 

It would seem that the case had been begun before a 
justice of the peace and brought to the district court by 
appeal. The defendant being on the stand as a witness 
in his own behalf he was shown a paper and asked: “You 
may state if that is the bill upon which this case was 
tried in the lower court.” He answered in the affirma- 
tive, whereupon the paper was offered in evidence, with- 
out further proof, and received over the objection of the 
plaintiff. It appears to be a bill of items of the damages 
claimed by the defendant upon his counter-claim, and, 
so far as the proof goes, it seems to have been the bill of 
particulars of that counter-claim as filed before the jus- 
‘tice. There was no proof of the correctness of the items, 
and the effect of admitting it in evidence was to make 
an unsworn pleading in the lower court substantive evi- 
dence of the facts alleged therein in favor of the party 
pleading. It requires neither argument nor citations to 
demonstrate the error of admitting this evidence. It is 
claimed in support of the ruling that the evidence was 
merely introductory to further proof which was excluded, 
and that the exclusion of the other proof cured the error. 
The further proceedings in this connection were as fol- 
lows: “You have seen the amended answer that was filed 
in this court, have you?” “Yes, sir.” “Now you may 
state how the items in that answer correspond with those 
that we have just offered in evidence.” An objection 
was then sustained and an offer made to prove that the 
- answer, which had been lost, contained the same items 
as the bill of particulars in evidence. Of course this 
offer was denied. The answer in the district court was 
no more substantive evidence of its allegations in favor 
of the party pleading than the bill in the lower court, 
and the loss of the answer did not make proof of its con- 
tents admissible. 
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The court instructed the jury upon the measure of 
damages as follows: “The court instructs the jury that if 
they believe from the evidence that the defendant’s stock 
trespassed upon the plaintiff’s farm and ate up and de- 
stroyed the plaintifi’s hay and corn as alleged in the 
_petition, and if the jury believe from the evidence that 
the damages have not been settled or paid for, or such 
part if any you find has not been paid for, then the jury 
will find for the plaintiff and assess the amount of his 
recovery at the market value of such damages at the time 
the evidence shows the damages, if any, occurred, and not 
settled for, if any, together with interest thereon at the 
rate of seven per cent from the 15th day of April, 1891, 
less the value of said corn claimed for, with interest 
thereon at seven per cent from the date of the receipt by 
plaintiff of said corn.” The court by this language left 
to the jury a task as difficult in its interpretation as that 
of reconciling the conflicting evidence in the case. While 
we think, after reading the record, that we understand 
the rule the court was endeavoring to state, it must be 
admitted that that meaning is derived as much from 
conjecture as by construction of the language of the in- 
struction, and that twelve men on the jury, unfamiliar 
with the law on such subjects, would be apt to deduce as 
many different meanings therefrom. As under the 
pleadings and the rest of the charge the verdict was prob- 
ably reached by a balancing of damages on the petition 
and counter-claim, the ambiguity of this instruction was 


prejudicial error. 
REVERSED AND REMANDED. 
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WILVORD STANDIFORD, SHERIFF, Vv. M. Hl. Grenn & 
COMPANY. 


FILep FEBRUARY 17,1898. No. 7774. 


Trial: Jury: Vionation or Instructions. Jt is the duty of the jury ° 
to find a verdict according to the law as given in the instructions 
of the court. When they clearly violate this duty, the court 
should set aside the verdict. (Aultman v. Reams, 9 Neb. 487.) 


Error from the district court of Antelope county. 
Tied below before RoBINSON, J. Weversed. 


R. R. Dickson and N. D. Jackson, for plaintiff in error. 
M. F. Harrington and John H. Mosier, contra, 


IRVINE, C. 


One W. A. Westfall was formerly engaged in the mev- 
cantile business at Butte, in Boyd county, and being in- 
debted to M. Hl. Green & Cv., he executed ‘to them a 
chattel mortgage on his stock of goods, ostensibly made 
to secure notes evidencing that indebtedness. The goods 
were then attached by Standiford, who was sheriff, at 
the suit of other creditors of Westfall, and Green & Co. 
replevied. By agreement of the parties the cause was 
transferred to Antelope county for trial. There was a 
verdict and judgment for the plaintiff. 

Among the instructions was one given at the request 
of the defendant, to the effect that if at the time the mort- 
gage was given the plaintiffs and Westfall secretly 
agreed that possession was to be taken of the goods, that 
plaintiffs should sell sufficient to satisfy their own claim, 
and thereafter continue to sell and apply the proceeds to 
the payment of other debts of Westfall; or if there was 
a secret agreement that the property left after paying 
plaintiffs’ claim was to be held by them for the benefit of 
Westfall’s creditors, then the mortgage was void and the 
jury should find for the defendant. No exception was 
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taken to the instruction. Westfall and his wife both 
testified that the mortgage was given in pursuance of 
such an agreement as was outlined in the instruction, 
and their testimony on this subject is not contradicted. 
We need not inquire whether the instruction was correct 
inlaw. It was given, and it was the duty of the jury to 
obey it. The verdict was rendercd in manifest disregard 
of the instruction, and is for that reason contrary to law. 
In -Awltman ev. Reams, 9 Neb. 487, the court said: “Whether 
right or wrong, it was the duty of the jury to respect and 
obey the instructions of the court, and for their failure 
to do so the verdict should have been set aside; and it 
was error for the district court to refuse to do so.” And 
in Omaha & RV. R. Co. v. Hall, 83 Neb. 229, the following 
language was used: “It is not necessary to decide, nor do 
1, whether the law is correctly given in said instructions, 
It is the duty of the jury in all cases to follow the in- 
structions given them in charge by the court, and if they 
do not do so, the verdict should be set aside and a new 
trial ordered.” 
RYUVERSED AND REMANDED. 


CnarLes TL Goopwrx, APPELLANT, V. Lyman B. Cun- 
NINGHAM Br AL., APPELLUES. 


FrLtep FEBRUARY 17,1898. No. 7787. 


1, Mechanic’s Lien: MortcacE: Priorrry. The lien of a mortgage 
taken while a building is in process of erection on the land mort- 
gaged is subject to mechanics’ liens for work commenced, or 
material the furnishing of which was begun, before the mortgage 
was recorded. 


2. Transfer of Note: Morrcacr. The transfer of a note secured by 
mortgage carries with it the mortgage, and operates as a transfer 
thereof, without the necessity of any formal or written assign- 
ment. 


3. Mortgages: ForEcLosuRE: Parrizs: Res Jupicara, A -suit was 
brought.to foreclose a senior lien. The original holder of a junior 
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mortgage was made a party, but the mortgage had been assigned 
and the assignee was not a party. The assignment was not of 
record. Held, That the decree in that suit did not bar the 
assignee’s rights. 


4. Limitation of Actions. When a statute confers a right of action 
not exis ing at common law, and limits the duration of that right, 
such limitation relates not only to the remedy, but extinguishes 
the right itself. 


5, Mechanics’ Liens: Limirations. The provision in the mechanics’ 
lien law, whereby the lien is limited to two years after the filing 
of the claim, is a limitation upon the existence of the lien, and not 
merely upon the remedy to enforce it. 


6. : Junior Lienors. A junior incumbrancer who was not a 


party to a suit to foreclose a mechanic’s lien will not, after the 
extinction of that lien by lapse of time, be required to redeem 
from the purchaser at the void sale as a condition of enforcing his 
owr incumbrance. 


APPEAL from the district court of Buffalo county. 
Heard below before SINCLAIR, J. Reversed. 


W. L. Hand, for appellant. 
Dryden & Main, contra. 


IRVINE, C. 


July 10, 1890, Cunningham made to the Mutual Loan & 
Investment Company his promissory note for $2,000 and 
executed a mortgage securing the same on certain prop- 
erty in Kearney. Almost immediately thereafter the 
note was indorsed to the Essex National Bank of Haver- 
hill, Massachusetts, and, with the mortgage, delivered to 
that bank. The bank soon thereafter sold the note and 
transferred it by indorsement to the plaintiff Goodwin. 
In April, 1890, one Hibberd, under a contract with Cun- 
ningham, had begun the erection of a building on the 
premises in controversy. November 14, 1890, and within 
the statutory period, he filed his claim of lien. In such 
case the mechanic’s lien is superior to the mortgage. One 
dealing with the property is bound to take notice of ma- 
terials furnished or work done thereon for the erection of 
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a building, and, provided the lien is perfected by filing a 
claim within the time fixed by statute after the material 
has been furnished or the work completed, such lien has 
priority over a mortgage given after the inchoate lien 
has attached but before the claim is filed. (Doolittle v. 
Plenz, 16 Neb. 153; Menry & Coatsworth Oo. v. Fisherdick, 
37 Neb. 207; Bohn Sash & Door Co. v. Case, 42 Neb. 281; 
Chapman v. Brewer, 43 Neb. 890.) November 8, 1890, a 
subcontractor under Hibberd had begun suit to foreclose 
his lien, making Hibberd a party. The Mutual Invest- 
ment Company was also made a defendant, but neither 
the Essex Bank nor Goodwin was a party to that suit. 
The case proceeded to decree of foreclosure, the decree 
being rendered September 1, 4891. here was a sale 
under this decree October 5, 1892, which was confirmed 
‘some time later than December 23. The precise date 
does not appear, nor is it material. The property was 
bought by Robertson, as trustee for the First National 
Bank of Kearney. A sheriff’s deed was made to him 
January 4, 1893, and filed for record January 14. At the 
time the note was sold there was no assignment formally 
made of the mortgage, but one was executed June 23, 
1891, from the investment company directly to Goodwin. 
This was filed for record October 10, 1892. It will thus 
be seen that the mechanic’s lien was superior to the mort- 
gage, that the holder of the mortgage was not a party to 
the suit to foreclose, and that there was no assignment of 
the mortgage on record until after the sale, but that one 
was recorded before the sale was confirmed, and of course 
before the sheriff’s deed was recorded. April 21, 1893, 
this action was begun by Goodwin to foreclose the mort- 
gage. Robertson and the lTirst National Bank were 
made defendants under an allegation that they claimed 
some interest in the property, but that such interest was 
junior to that of the plaintiff. Robertson answered set- 
ting up Hibkerd’s lien, its foreclosure, and the sale and 
purchase by him. Plaintiff replied by denials and by a 
plea that the lien was barred by the statute, and that 
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plaintif? s rights had not been b: rel by the forecinuin 
suit. No offer to redeem was made. The district court 
dismissed the case and plaintiff lias appealed. 

Certain principles, controlling the decision of this case, 
lave become so well established by past adjudications of 
this court that, except perhaps in one particnlar, no 
field remains for the discussion of the questions involved 
from the standpoint of general legal principles. The de- 
cisions referred to haye become rules of property, from 
which it is now too Jate to depart, whether ov not they 
may be found to always lead ‘to an equitable adjustment 
of rights. In the first place, where a note is secured by 
a mortgage, the transfer of the note carries the mortgage 
with it, and operates ipso facto as an assignment of the 
mortgage itself. (Vebb cv. /Loselton, 4 Neb. 308; ALoses v. 
Comstock, 4 Neb. 516; Nuhis v. Bankes, 15 Neb. 92; Stude- 
taker v. MeCargur, 20 Neb. 500; Burnett ce. Hapvian: 40 
Neb. 569; State Bank v. Mathews, 45 Neb. 659; Todd v. 
Creamer, 86 Neb. 430; Cram v. Cotrell, 48 Neb. 646.) It 
would seeni to follow from this rule, so early established 
that Judge Gantt, in 1876, while expressing his disap- 
proval thereof, regarded it fixed in the jurisprudence of 
the state (Woses v. Comstock, supra), that as no formal, 
and even no written, assignment is necessary, none need 
be recorded to protect the rights of the assignee; and so 
it has been expressly decided. (Cheney v. Janssen, 20 Neb. 
128.) That was a suit to foreclose a mortgage, brought 
by an assignee by indorsement of the notes. In a suit 
against the original mortgagee, after the notes had been 
sold, a decree had been rendered canceling the mortgage. 
it was held that this was no bar, because the assignee 
was not a party, and a decree of foreclosure was ordered. 
It is true that it has since been held that where a release 
of the mortgage has been entered of record by the original 
mortgagee, a purchaser, without notice of the assign- 
ment, takes the land discharged from the lien of the 
mortgyave. (Whipple v. Fowler, 414 Neb. 675; Cran v. Cot- 
rell, supra.) This line of cases merely indicates a refusal 
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of the court to extend the doctrine of secret assignineuts 
beyond the limits marked by the earlier decisions, and 
in nowise tends to overrule those decisions. Indeed in 
Cran v. Cotrell their force was recognized, and they were 
followed. An observance of the principles so far stated 
renders Ballard v. Thompson, 40 Neb. 529, decisive of the. 
remaining questions. In that case there had been an 
attempt made to make the original morteagee a party to 
the suit to foreclose the mechanic’s lien, but no summons, 
issued within two years from the time the claim of lien 
was filed, was served upon him. As the recording of an 
assignment is not necessary to require the assignee to be 
made a party in order to bind him by the decree, the case 
was therefore the same as this in legal effect. It does 
not appear in that case that there had been any sale 
under the first decree, and therefore, the lienor having 
established his claim within time against the owner, a 
decree was ordered subordinating that lien to the mort- 
gage. No redemption was offered or required. It fol- 
lows from the decree-there rendered that when the suit 
to foreclose the junior lien is brought after the statute 
has barred the mechanic’s lien, it is not necessary to offer 
to redeem from that lien, but that a decree of foreclostre 
will be allowed without redemption. The reason may be 
found in the nature of mechanics’ liens and in the char- 
acter of the special limitation with regard to them. The 
distinction is everywhere recognized between statutes of 
limitation proper, which bar the remedy but do not ex- 
tinguish the cause of action, and statutes which termi- 
nate the right itself. Of the latter class, it is said, they 
are more than a statute of limitations. They constitute 
arule of property. (Pulliam v. Pulliam, 10 Fed. Rep. 76.) 
To this class belong statutes conferring a right which 
does not exist at common law, and at the same time fix- 
ing atime within which alone the right may be asserted. 
Such a right “must be accepted in all respects as the 
statute gives it.” (Zaylor v. Cranberry Tron Co., $4 N. Car, 
525.) The limitation in such case not only “affects the 
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remedy, but extinguishes the right.” (Cooper v. Lyons, 9 
Lea [Tenn.] 597.) “There is another class of cases in 
which a cause of action which does not exist at common 
law is created by the laws of a state. Causes of action 
of that character only exist in the manner and form and 
for the length of time prescribed in the statutes of ‘the 
state which created them.” (Finnell v. Southern K. R. Co., 
33 Fed. Rep. 427.) ‘Time has been made of the essence 
of the right, and the right is lost if the time is disre- 
garded. The liability and the remedy are created by the 
same statutes, and the limitations of the remedy ‘are 
therefore to be treated as limitations of the right.” (The 
Harrisburg, 119 U. 8. 199.) This distinction has been re- 
cently recognized and enforced by this court with regard 
to a statute giving a right of action against a county for 
injuries sustained from defective bridges, and prescribing 
a very short time within which the action must be brought. 
(Bryant v. Dakota County, 53 Neb. 755.) The peremptory 
language of the statute with regard to the foreclosure of 
tax liens has also Jed to decisions that by the lapse of 
time not only the remedy is lost, but that the right itself 
is extinguished, and that no redemption is necessary in 
order to obtain relief against them when the bar has at- 
tached. (Alexander v. Shaffer, 38 Neb. 812; Helphrey v. 
Redick, 21 Neb. 80; D’Gette v. Sheldon, 27 Neb. 829; War- 
ren v. Demary, 33 Neb. 827; Foree v. Stubbs, 41 Neb. 271.) 

Mechanics’ liens are the creature of statute. ‘The stat- 
ute creating them (Compiled Statutes, ch. 54, art. 1, sec. 
3) provides that they “shall from the commencement of 
such labor or the furnishing of such materials for two 
years after the filing of such lien operate as a lien on the 
several descriptions of such structures,” etc. By section 
4 it is provided that “when any suit or suits shall be com- 
menced on such accounts within the time of such lien, the 
lien shall continue until such suit be finally determined 
and satisfied.” The language of each section refers to 
the existence of the lien, and not merely to the enforce- 
ment thereof, and section 4, expressly continuing the lien 
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in force pending a suit and until satisfaction, would be 
unnecessary and meaningless if the limitation in section 
3 was only of the remedy and left the lien in existence, 
but merely incapable of affirmative enforcement. It was 
at one time held that if a suit were brought against any 
one within the statutory period, other parties might be 
brought in after its expiration and the lien enforced 
against them. (J/anly v. Downing, 15 Neb. 637.) But 
that case was long ago expressly overruled, and it is now 
settled by a long line of decisions that a mechanic’s lien 
eannot be continued in force beyond the statutory period 
of two years, except as to such persons, including mort- 
gagees, as are made parties to an action to foreclose 
within that period, and served with summons issued 
within that time. (Green v. Sanford, 34 Neb. 368; Bur- 
lingim v. Cooper, 36 Neb. 73; Ballard v. Thompson, supra; 
Scroggin v. National Lamber Co., 41 Neb. 195; Pickens v. 
Polk, 42 Neb. 267; Afonroe v. Hanson, 47 Neb. 30.) In some 
of those cases language is used which is customarily em- 
ployed with reference to limitations of actions proper, 
but in most of them the language of the statute has been 
regarded, and reference has been made to the duration of 
the lien. A possible exception is the case of Scroggin v. 
‘National Iaunber Co., in which the opinion was written by 
the present writer. There the question involved was the 
necessity of pleading the statute, and the requisites of 
such a plea. Whether such a restriction on the right 
itself must be specially pleaded, as if it were a limitation 
of the remedy, is a question not involved in this case; but 
in so far as the case referred to may imply that the re- 
striction of this statute is merely a limitation of the rem- 
edy, it is not in harmony with the current of our decisions 
or the language of the statute, and must be disapproved. 
A party seeking relief against a lien which still exists, 
but which the holder cannot enforce because of the bar 
against the remedy, must do equity by offering to redeem, 
or pay what is justly due; but that principle does not ex- 
tend so far as to require him to pay a former lien which 
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is absolutely extinguished, and arising out of a debt for 
which he is not personally responsible. 

The judgment of the district court must be reversed 
and the cause remanded with directions to award a fore- 


closure. 
REVERSED AND REMANDED. 


McCormick HARVESTING MACHINE COMPANY V. C. J. 
COURTRIGHT BT AL. 


FILED Marci 3, 1898. No. 7898. 


1. Sales: Fatture to DetivER Goons: Rescission. If a contract of 
sale is entire and indivisible, though it may include the delivery 
to the purchaser of two or more distinct articles at different 
dates, a failure as to any one on the part of the seller may afford 
ground for rescission by the purchaser. 


2. Assignments of Error: INstRucTIoNS. Errors in regard to giving 
instructions must be separately assigned in both the motion for a 
new trial and petition in error. If in gross in either, and the 
assignment is determined without force as to one of the enumer- 
ated instructions, it will be overruled as to all. 


3. Action on Note for Purchase Price of Harvester: FAILURE To DE- 
LIVER PorTION OF MACHINE: RESCISSION: VERDICT FOR DEFEND- 
ANnvT. The evidence feld sufficient to sustain the verdict. 


Error from the district court of Dawson county. 
Tried below before NEVILLE, J. Affirmed. 


Ricketts & Wilson and EL. A. Cook, for plaintiff in error. 
Warrington & Stewart, contra. 


HARRISON, C. J. 


In this action, commenced in the district court of Daw- 
sou county, the plaintiff sought a recovery of defendants 
of the amount alleged to be its due from them on a 
promissory note executed and delivered to it December 
28, 1892. To the petition filed, the defendants filed an 
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answer as follows: “That the note sued on in this action 
was given for part of the purchase price of a McCormick 
Low-Down Binder, or Bindlochine, which was purchased 
of the plaintiff by the defendant Courtright; and that at 
time of the purchase of the said machine the plaintiff, as 
an inducement to the defendant to purchase the same, 
promised to furnish and attach to said machine a bundle 
carrier before the harvesting season of 1893; that the 
plaintiff failed to furnish said bundle carrier as agreed, 
and still fails and refuses to furnish the same; that the 
sale of the said machine and the agreement to furnish 
and attach the said bundle carrier thereto was one entire 
contract, and constituted the entire consideration for the 
note sued on, and one other of like amount; that the ce- 
fendant after the plaintiff had failed and refused to fur- 
nish the said bundle carrier, notified the plaintiff that 
the said machine was in his possession subject to its 
order, and demanded a rescission of the said contract, 
and the return of the said note; and that the plaintiff re- 
fused to rescind the said ‘contract and return the said 
note to the defendants; that said machine is of no use or 
benefit to the defendant without the said bundle carrier, 
and that defendant would not have purchased it except 
for the promise of the plaintiff to furnish the said bundle 
carrier as aforesaid, and that for the reasons aforesaid 

the consideration of said note has wholly failed. De-— 
fendants therefore pray that said note may be cancelled 
and held for naught and that they recover their costs.” 
To which there was for the plaintiff the following reply: 
“fhe plaintiff, for reply to the answer of the defendants 
herein filed, denies each and every allegation contained 
therein except that said note was given in part payment 
of a binder, and agreed to furnish a bundle carrier as_ 
soon as a carrier was luade for the kind of machine for 
which the note was given.” As the result of a trial the 
defendants were accorded a verdict and judgment, to 
secure a reversal of which the plaintiff has prosecuted 
an error proceeding to this court. . 
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It is urged that the evidence discloses that the machine 
in question had been sold to one Thomas McCarty and 
used by him during one harvest and was by an agree- 
ment between him and the defendant Courtright deliv- 
ered to the latter, who gave the note in suit, and another, 
to the plaintiff, and that at the same time a note was 
executed by McCarty and delivered to plaintiff; that by 
the arrangements then made McCarty was relieved from 
the indebtedness to plaintiff which had arisen by reason 
of his purchase of the machine, except in the amount of 
the note to which we have alluded, and Courtright be- 
came the debtor in the amount of the two notes then by 
him executed and delivered to it. The contention of the 
plaintiff is that Courtright received the machine, not 
from it and by reason of purchase from it, but through an 
arrangement with McCarty by which, in consideration of 
the delivery of the machine, Courtright assumed and 
agreed to pay a portion of McCarty’s indebtedness to the 
company, the latter consenting to such adjustment of the 
matter of the sale of the machine and by request of Court- 
right and McCarty received the notes of the former, one 
of them being the basis of this action. It is true the 
evidence disclosed the sale of the machine to McCarty 
and his use of it during one season; also that, when Mc- 
Carty was called upon to settle with the plaintiff for the 
machine, he reported an arrangement with Courtright to 
the effect which we have hereinbefore in substance 
stated; that the notes of Courtright were taken for the 
plaintiff and the machine delivered to him. Just what 
relations might be said to have been established between 
the plaintiff and Courtright by the course of dealings to 
which we have referred we need not specifically discuss, 
for the plaintiff in its reply admitted the allegation of 
defendants’ answer that the note in suit was given for 
part of the price of the machine purchased by Courtright 
of the plaintiff. The fact being an admitted one, or the 
effect of the transactions between them having been 
established by the statements of the parties in the plead- 
ings, is not a subject for further inquiry. . 
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It is urged that the verdict was unsupported by suf- 
ficient competent evidence. The argument here is that 
the evidence shows that the machine was a complete 
harvester without the bundle carrier, and that the fur- 
nishing of the latter was not by the terms of the contract 
of sale made such an essential part of the consideration 
moving to the purchaser that its lack entitled him to a 
rescission of the sale. An examination of the evidence 
leads to the conclusion that there is sufficient thereof to 
support a finding that the contract of sale of the machine 
was entire and indivisible inclusive of the delivery of the 
bundle carrier at the time and in the manner asserted by 
the defendants; and in this connection we will further 
say that, in event of the non-compliance therewith on the 
part of the plaintiff, the right to a rescission would exist 
in favor of the defendant Courtright. (See Campbell 
Printing Press & Mfg. Co. v. Marsh, 36 Pac. Rep. [Colo.] 
799, and cases cited.) 

It is argued of certain of the instructions of the court 
to the jury that they were erroneous. The assignment 
in the motion for a new trial] as to the instructions was 
as follows: “The court erred in giving the fourth and 
fifth paragraphs of the instructions given by the court 
on its own motion.” ‘The fifth was in the following 
terms: “If you believe from the evidence that the notes 
in question were given for the binder, without an accom- 
panying agreement to furnish and attach a bundle car- 
rier by the harvesting season of 1893, then you should 
find for the plaintiff.” It is asserted of this that it was 
too narrow, in that it limited the right of the plaintiff to 
recover to the one proposition, and the complaint is that 
this operated the exclusion of the question of whether 
the defendant Courtright bought the machine of the 
plaintiff; and it is asserted in this connection that 
whether he did so or not was of the issuable matters in 
the trial. As we have before seen, this was of the ad- 
mitted facts, and there being no further objections 
pressed against this instruction, it will be concluded that 
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there were none others, which leads to the overruling of 
the assignment to the extent it involves the fifth instruc. 
tion aud of the entire assigument since it was not specific 
but in etross, 
No available errors having been presented, the judg- 
meut of the district court will be 
; ALFPIRMED, 


TRANK He_Lurek, APPELLANT, V. CHARLES I. IXING, 
APPELLEE. 


Fitip Marcu 8, 1898. No. 7902. 


Vendor and Vendee: Conveyance or Morrcacep REALTY PENDING 
FORECLOSURE: RIGHT OF GRANTEE ro RepEemM. For land incum- 
bered by mortgage a deed of convevance was executed by the 
owner and delivered to a purchaser with the name of the grantee 
omitted therefrom, in compliance with the request of the latter 
that the conveyance should be in blank as to the name of the 
grantee. Afterward an action to forec.ose the mortgage was com- 
menced, to which the grantor of the deed was made a party and 
was duly served with process. The purchaser, subsequent to the 
service of the process in the foreclosure suit on the grantor in the 
deed, inserted the name of a third party in the conveyance and 
delivered it to him. The foreclosure suit was prosecuted to de- 
cree, sale thereunder and confirmatiun thereof, and there was a 
later conveyance by the vendee to another party. The person 
who had received the deed with his name inser.ed in the blanks 
thereof brought an action to :edeem, predicating his claim solely 
on the title and ownership derived from the delivery to him of 
said deed. Held, That if he acquired the title by the insertion of 
his name as g:aniee in the blanks in the conveyance, and its after- 
delivery to h'm, it came to him subject to the full operation and 
effect of the prcceedings in the foreclosure suit, and he could not 
maintain this action to redeem. 


APPEAL from the district court of Clay county. Lleard 
below before HAsrincs, J. ctffirmed. 


Joel W. West and S. W. Christy, for appellant, 


S. P. Davidson, contra. 
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FIArRISON, C. J. 


It appears herein that John Llewellyn was the owner 
of the south one-half of section 23, township 5, range 8, 
in Clay county, this state, which he had incumbered by 
mortgage. The morteage by assignment had become the 
property of one emily ie. Jones, of date November 7, 1889, 
and subsequent to the execution and delivery of the mort- 
gage to which we have just referred. Llewellyn sold the 
land to James J. Randall and executed and delivered to 
him a deed therefor, from which, in compliance with the 
request of Randall and agreement of the parties, the name 
of the grantee was omitted, or the instrument as to its 
grantee was in blank. Randall took possession of the 
land and leased it to one lias Wallen, July 1, 1890. 
Emily E. Jones, as owner and holder of the mortgage on 
the property, commenced an action by filing a bill in the 
federal court at Omaha to foreclose the same. Process 
was issned of which there was personal service on John 
Llewellyn and his wife and I. Wallen of date July 7, 
1890; but no service of this process was had on James J. 
Randall or his wife, who were of the parties named as 
defendants in the snit. April 17, 1891, pursuant to ap- 
plication’ made for an order on non-resident defendants, 
such order was nade, including a requirement of publica- 
tion for six consecutive weeks succeeding and inclusive of 
the 16th day of May, 1891, and with the requivement in re- 
vard to publication of the order there was a compliance. 
Such further steps were taken in the action to foreclose 
as resulted ima decree and a sale of the property to the 
Valley Loan & Trust Company. The sale was confirmed 
and deed executed and delivered to the purchaser, by 
whom the land was at a subsequent date, during Teb- 
ruary or March, 1894, conveyed to Charles R. King, de- 
fendant in the case at bar. The deed to King was re- 
corded March 27, 1894. “April 27, 1891, Randall wrote in 
the blanks in the deed from Llewellyn to him the name 
of Frank Heller as grantee and delivered the instrument 
to him, and the deed was on the same day recorded. On 
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November 23, 1894, Heller filed a petition in the district 
court of Clay county and commenced this action to re- 
deem. Issues were joined and as the result of a trial the 
plaintiff was denied the relief sought and has appealed 
to this court. 

That there may be an accurate knowledge and under- 
standing of the position of the plaintiff in this action, we 
deem it best to notice the allegations of the pleadings 
relative to the right and title claimed by him, from 
whom and in what manner they were alleged to have 
been derived. It was stated in the petition: 

“Plaintiff for cause of action states: 

“1. That he is the absolute owner in fee-simple to the 
following described real estate situated in Clay county, 
in the state of Nebraska, to-wit: The south 4 of section 
23, township 5, range 8 west, of the 6th P. M., containing 
320 acres, more or less, according to the United States 
government survey, and that said title was acquired by 
warranty deed, made, executed, and delivered to plaintiff 
by John Llewellyn aud Catherine Llewellyn, his wife, on 
the 7th day of November, A. D. 1889; that said real es- 
tate is an improved and cultivated farm, having the nec- 
essary dwelling-house and out-buildings for the use and 
occupation of a tenant; that immediately upon the exe- 
cution and delivery of the deed aforesaid, by John 
Llewellyn and wife to this plaintiff, plaintiff went into 
the immediate, actual, and open possession of said real 
estate, and has ever since been in the actual, open, and 
notorious possession of the same.” 

That a deed had been executed by the Llewellyns from 
which the name of the grantee had been omitted, and 
that James J. Randall was claiming thereunder owner- 
ship of the land in controversy, were set forth in the an- 
swer of the defendant. In the reply there was an alle 
gation which probably constituted an admission that 
such a deed as was pleaded in the answer had been in 
existence, and by the evidence the fact was fully estab- 
lished, and that it was the conveyance under which the 


VoL. 54] JANUARY TERM, 1898. 25 


Heller v. King. 


plaintiff asserted ownership and had been delivered to 
him as we have related in the statement which we have 
hereinbefore embodied of some of the salient facts of the 
groundwork of the litigation. It was neither of pleading 
nor proof that the alleged transfer to plaintiff was a gift. 
or pursuant to a purchase by him of Randall, Llewellyn, 
or any other person, or that there had been any consid- 
eration of any nature for such transfer. It will be gath- 
ered that the plaintiff relied upon a title derived from 
Llewellyn and not from any rights of Randall’s to which 
plaintiff might, had the pleadings and facts been such as | 
to warrant it, have laid claim to have succeeded by virtue 
of transfer. He did not plead, prove, or urge any equita- 
ble claim or grounds for the relief demanded as distinct 
from, unconnected with, or aside from the legal title and 
the ownership of the land conferred on him by the delivery 
of the deed to which we have directed attention. The 
legal title to the land undoubtedly remained in Llewellyn 
until the insertion of the name of the plaintiff as grantee 
in the blanks in the conveyance and its subsequent de- 
livery to Heller, and if in consequence of his reception 
of the deed with his name therein as grantee, which was 
of date April 27, 1891, Llewellyn was divested of the legal 
title and it vested in the plaintiff, it came to him weighted 
with and subject to the final effect of the mortgage fore- 
closure suit, process in which had been duly served on 
Llewellyn and his wife July 1, 1890, whereby they were 
summoned to appear as parties to the suit, and the title 
was freighted or affected with and by the full operation 
of the proceedings in such action. This being true, 
whether the title passed to him or not he was in no posi- 
tion to maintain this action to redeem, and the judgment 
of the district court must be 
AFFIRMED. 
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City OF HARVARD v. Mary I? Srinuus. 
FILep Marci 3, 1898. No. 7817. 


1. Damages: PLEADING AND Proor. A recovery may be had under a 
general allegation of damages for all injuries which necessarily 
follow as results of the act, the subject of complaint. They need 
not be specially pleaded, and this is applicable to necessarily re- 
sulting permanent effects of the injuries. 


2. Trial: LEADING QuUEstTioNs: Review. The extent to which leading 
questions may be allowed rests in the discretion of the trial court, 
and the rulings in that respect will not, in the absence of an 
abuse of discretion, be disturbed by this court. Batm ron Co. v. 
Burg, 47 Neb. 21, followed. 


3. Rulings on Evidence: Revirw. Alleged errors of the trial court in 
the admissions of evidence examined, and /ie/it without force. 


Error from the district court of Clay county. Tried 
below before Hasrinas, J. lffirmed. 


Leslie G. Hurd, for plaintiff in error. 


Thomas I, Matters and Tibbets: Bros., Morey & Ferris, 
contra, 


JIaARnRISON, C. J. 


The defendant in error commenced this action in the 
district court of Clay county, alleging in her petition the 
existence of Harvard as an incorporated city and of léca- 
tion in Clay county; that the city was charged with the 
duty of keeping its streets in good condition and repair, 
and further pleaded as follows: “That on or about the 
4th day of July, 1894. there was a certain sidewalk 
located on the west side of Kearney avenue, between 
North Depot street and Oak street, in said city; that said 
Kearney avenue is a common thoroughfare in said town, 
and between’ the North Depot street and Oak street on 
the said 4th day of July, 1894, and for some time prior 
thereto, said walk was out of repair, the boards being 
loose and the stringers to which the boards were nailed 
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had rotted away so that it was unsafe for people to travel 
over said walk. The plaintiff, while going from her 
home, which is located on the south side of North Depot 
street and on the east side of Kearney avenue, to the 
business portion of the city, using ordinary care and 
without any fault or negligence on her part, fell on said 
walk by reason of the unsafe condition thereof, and by 
reason of the same being in an imperfect state of repair. 
Plaintiff further alleges that said city had, for more than 
one year prior thereto, had due and timely notice of the 
imperfect condition of said walk, vet said defendant care- 
lessly and negligently permitted said walk to remain out 
of repair. Plaintiff further says that by reason of the 
fall occasioned by the imperfect condition of the walk as 
above related she was thrown upon the ground, remained 
nniconscious for some time, and sustained injuries, and 
she has been detained from her work for about four 
months; and by reason of the injuries aforesaid she has 
lost the use of her left hand, to the damage of this plain- 
tiff in the sum of $5,000.” The city in its answer ad- 
mnitted its incorporation, also the allegations of the peti- 
tion relative to the location of certain streets and the 
sidewalks, generally denied aj] other allegations thereof, 
and pleaded affirmatively that the sidewalk referred to 
in the petition was a temporary board walk. This was 
followed by a description of the material used in the 
construction of the walk, also statements in regard to the 
manner in which it had been made, ete.; that defendant 
in error had frequently passed over the walk and had 
full knowledge of its condition, and if any injury was 
sustained by her, it was by reason of her own negligence 
and the negligence of those who accompanied ler at the 
time of her alleged injury. It was also stated that the 
city was without notice of defects in the walk, if any 
existed, and that it had repaired the same at a date a 
short time previous to that of the asserted injury; that 
if defendant in error had Jost the use of her left hand. 
the cause was not traceable to any injury she may have 
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sustained through the imperfect or defective condition 
of the city’s sidewalk, but was attributable to careless 
and negligent treatment of the injured hand by physi- 
cians employed by defendant in error, and by her own 
failure to properly care for and treat the same. All new 
matter in the answer. was denied in a reply filed for de- 
fendant in error, and of the issues thus joined there was a 
trial, which resulted in a verdict for defendant in error 
in the sum of $1,750. A motion for a new trial was, on 
presentation and hearing, overruled, and the court then 
required the defendant in error to file a remittitur of the 
sum of $500, which she did. Judgment was then ren- 
dered in her favor for $1,200. The city presents the case 
to this court for review. 

Error was assigned and is argued of the giving an in- 
struction numbered 17, a refusal to give an instructicn 
numbered 8 requested for the city, also the admission of 
testimony in regard to the permanency of the injuries, 
and of the admission in evidence of the Carlisle tables of 
the expectancy of life. The ground of the claim of error 
as to each of the matters specified is that there was no 
allegation in the petition of a permanent injury. Under 
the general allegation of damages in a petition, the plain- 
tiff may recover for all the injuries which necessarily re- 
sulted from the act complained of, and it is needless to 
specify them. So damages for the future and permanent 
effect of injuries, necessarily resulting to the plaintiff, are 
recoverable under the general ad damnum clause and need 
not be specifically alleged. (5 Ency. Pl. & Pr. pp. 748, 
749, and cases cited; Bank of Commerce v. Goos, 39 Neb. 
487.) 

There was in the petition the following allegation, 
“and by reason of the injuries aforesaid she has lost the 
use of her left hand.” This, it is claimed by counsel for 
the city, should be construed to mean that the loss of the 
use of her hand was during the past, while the counsel 
for defendant in error contends it states a permanent 
loss of the member. It may bear the former construc- 
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tion, but we think the latter import arises from its more 
natural and unstrained construction, and with such in- 
terpretation there was an allegation of permanent injury. 
We reach the conclusion on this branch of the argument 
that no special allegation of the permanency of the in- 
jury was necessary, and if it had. been the petition con- 
tained it. It follows that all of the objections to which 
we have referred based on the lack of this allegation in 
the petition must be overruled. 

It is asserted that the petition does not allege that the 
city had other than actual notice of the condition of the 
sidewalk and that there is a failure of proof on this point. 
There was ample evidence of both actual and construc- 
tive notice to the city or its officers to demand the sub- 
mission of the question to the jury and to support a find- 
ing on the subject, if one was made. This was sufficient. 
(City of York v. Spellman, 19 Neb. 383; City of Lincoln v. 
Smith, 28 Neb. 762.) 

It is urged that it was error to overrule the objections 
of counsel for the city (we now quote from the brief) “to 
these questions: Q. What condition was the hand in be- 
fore you fell, your hand and arm? A. It was in good 
condition. I was doing all the work myself.” And the 
succeeding questions shown upon pages 9 and 10 and 11 
‘of the record. ‘To the question quoted as it appears in 
the record on page 10 there was no objection. To the 
succeeding ones objections were made which were over- 
ruled. Considering the portion of the testimony here 
given in regard to the arm in connection with all the 
evidence on the subject of the injury to the hand and 
the character of such injury, it appears that in order to 
fully explain and establish the useless condition of the 
hand it became necessary to show the condition of the 
arm as inseparably connected with that of the hand and 
necessarily incidental thereto. In this view, which we 
think the correct one, it was within the issues, and its 
reception was not error. 

It is complained that the court erred in overruling ob- 
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jections to questions asked witnesses Louis and Mary 
HTaas, such interrogatories to the latter being num- 
bered 24, 26, 29, 30, 37, 39, and 48, and to the former 39, 
40, 43, and 68; that they were leading and should have 
been rejected. We have examined these alleged errors 
und conclude that the majority, if not all, of the questions 
were proper, and the evidence given in answer to them 
-not objectionable. In regard to the objection that they 
were leading, it must be said: “Lhe extent to which lead- 
ing questions may be allowed rests in the discretion of 
the trial court, and the rulings in that respect will not, 
in the absence of an abuse of discretion, be disturbed by 
this court.” (Bawn Jron Co. v. Burg, 47 Neb. 21; St 
Joseph & G. I. R. Co. v. Hedge, 44 Neb. 448; German Nat. 
Bank v. Leonard, 49 Neb. 676.) There was no abuse of 
discretion in allowing the questions under consideration 
and the rulings will stand. 

It.is stated that the trial court erred in permitting the 
witness David Stiles, the husband of defendant in error, 
to answer certain designated questions. These portions 
of the evidence were not all open to the objections urged 
against them, and if any of it was erroneously admitted 
it was not prejudicial. 

It is further argued that the judgment is excessive in 
amount. The jury passed in its verdict on the amount. 
to which defendant in error was entitled and the trial 
judge caused to be deducted from this $500; and, in view 
of all the evidence bearing on the subject, we cannot 
now say that the judgment is, in the sum allowed to be 
recovered, excessive. 

No errors have been suggested which call for a re- 
versal of the judgineut and it must be 


APLFIRMED. 
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Noa 8. WALKER, ADMINISTRATOR, AVPELLER, V. JAY T. 
SMITH, APPELLANT. 


FIrrep Marcu 3, 1898. No. 7890. 


1. Appeal: Rurincs on Eviprncr. “An appeal of an equitable action 
to the supreme court, pursuant to the provisions of section 675, 
Code cf Civil Procedure, does not present for review the correct- 
ness of a ruling of the district court excluding proffered evidence. 
Such ruling must be presented as prescribed by section 584 e¢ sey.” 
Ainsworth v. Taylor, 53 Neb: 484, followed. 


2. Review: CoNFLICTING EympENCE. Findings and decree on conflict- 
ing evidence, of which there is sufficient to sustain them, will not 
be disturbed on appeal. 


APPEAL from the district court of Buffalo county. 
Heard below before SINCLAIR, J. Affirmed. 


Greene & Hostetler, for appellant. 
Dryden & Main, contra. 


HARRISON, C. J. 


In an action commenced by appellee in the district 
court of Buffalo county to obtain the foreclosure of a real 
estate mortgage, an answer was filed to his petition, in 
which there was a plea that the note the payment of 
which was secured by the mortgage, the basis of the 
action, was the evidence of a contract of loan which was 
tainted with the vice of usury. The contention on the 
part of the principal appefiant, the mortgagee, was, in 
substance, that at the time of the contract between him 
and the appellee’s decedent the latter agreed to make 
him a Joan in a stated snim to be evidenced by a note, and 
its payment secured by mortgage on the real estate in- 
volved herein; that the note and mortgage in suit were 
executed pursuant to the terms of such agreement, and 
that as a part of the agreement the appellant was to 
allow the other party to retain from the amonnt loaned 
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the sum of $80 as a “bonus,” or as interest, which he did, 
and that it constituted the contract an usurious one. It 
is conceded for the appellee that the $80 was retained of 
the amount evidenced by the note and mortgage as hay- 
ing been loaned; and further, if it was as a bonus or 
interest, it made the contract usurious. It is, however, 
contended for appellee that the amount of $80 was re- 
tained to pay the expenses of a trip by the mortgagee, 
prior to completion of the loans from his home in Ver- 
mont to Nebraska and return, the purpose of the trip 
being an examination of the land to be mortgaged and 
its approval or rejection as a security. A decree of fore- 
closure was entered in the district court and the matter 
is presented here by an appeal. 

It is urged for the appellant that the court erred in 
excluding from the evidence the testimony of a witness 
W. B. Miller, called on behalf of appellant. In a recent 
case there was under consideration by this court the 
question of a presentation in an appeal proceeding of 
alleged errors of the trial court in its rulings, by which 
proffered evidence was excluded, and it was then said 
that to secure an examination in this court of such 
claimed errors on the part of the trial court, there must 
have been assignments of them in a motion for a new 
trial by which means the attention of the trial court 
was directed to them and they must be of assignments 
in a petition in error in this court. (See Ainsworth v. 
Taylor, 53 Neb. 484.) Following the doctrine then an- 
nounced, the point urged is not properly presented and 
cannot be examined. 

The only other argument is that the findings and de- 
cree of the district court were contrary to the weight of 
the evidence. The evidence on the contested issue, that. 
of usury, was conflicting, and there was of it sufficient to 
sustain the findings and decree, and, conformably to the 
well-established rule, they will not be disturbed. It fol- 
lows that the judgment will be 

AFFIRMED. 
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ALFRED 8. COOLEY, ADMINISTRATOR, APPELLEE, V. 
A. W. JANSEN ET AL., APPELLANTS. 


FILED Marcu 38,1898. No. 7910. 


1. Homestead: Drscenr. The title to lands of which a man dies 
seized, which he has not devised and which during his life and at 
the time of his death was the homestead of himself and family, 
‘vests in the widow for life, and remainder in the heirs, exempt 
from any liability for the payment of debts existing against either 
the husband or wife at the time of his death except such as exist 
or have been created of the kinds and in the manner prescribed 
in the chapter of the statutes relative to homesteads; and this is 
true whether she, after the death of the husband, occupies the 
property as a homestead or not. 


2. Executors and Administrators: HomMEsTrap. The right of an ad- 
ministrator to possession of the real estate of which his decedent 
died seized arjses from its being subject to payment of debts of 
the decedent and is not of force relative to a homestead. 


APPEAL from the district court of Cass county. Heard 
below before CHAPMAN, J. Reversed. 


Daniel F. Osgood, for appellants. 
Byron Clark and E. H. Wooley, contra. 


HARRISON, C. J. 

It appears herein that on or about February 2, 1892, 
Solomon Ward, who was then a resident of Cass county, 
died: seized of the east half of the southwest quarter of 
section 20, township 11 north, of range 9, and in said 
Cass county, and on which he with his wife was at the 
time of his death living as his home and homestead; that 
he did not devise the same; that he left surviving him a 
widow and several children. They had executed and 
delivered to one of the parties in this action a lease of 
the land described, and he had sublet it to a person, who 
is also of the parties to the suit. Administration of the 
estate of the deceased was granted by the county court 
to the appellee herein. The administrator claimed to 
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have taken possession of the farm and leased it, and to 
maintain the right of his lessee to the possession anil 
occupancy of the farm he instituted this action in the 
district court of Cass county, praying in his petition that 
the rights of the widow and heirs of the decedent in the 
land be decreed subject to the rights of creditors of the 
deceased, and that the party to whom their lessee had 
sublet the premises might be restrained from interfering 
with the possession and occupancy of the lessee of the 
administrator and from committing waste on the land. 
An injunction was granted, and in the decree made per- 
petual against some of the appellants. 

During the trial it was stipulated of record that the 
land was the homestead of Solomon Ward and his wife, 
and was occupied by them as a homestead at the time of 
his death; that it was then incumbered or mortgaged iu 
the aggregate sum of $2,625, and it was admitted that it 
was worth not to exceed $8,200. It is of the claim of 
appellee that if the Jand was a homestead, its occupancy 
has been abandoned by the widow, and it has in conse- 
quence thereof lost its homestead character. The right 
of the administrator to possession of the land of his de- 
cedent is by reason of its being subject to the payment 
of the debts of the deceased, and unless it is so subject, 
the reason for his being accorded the right of possession 
and control of it during the administration has no ex- 
istence. It is provided in section 17, chapter 36, Com- 
piled Statutes: “If the homestead was selected from the 
separate property of either husband or wife, it vests, on 

_ the death of the person from whose property it was se- 
lected, in the survivor for life and afterwards in his or 
her heirs forever, subject to the power of the decedent to 
dispose of the same except the life estate of the survivor 
by will. In either case it is not subject to the payment 
of any debt or liability contracted by or cxisting against 
the husband and wife or either of thei previous to or at 
the time of the death of such husband or wife.except such 
as exists or has been created under the provisions of this 
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chapter.” In the case of Durland v. Seiler, 27 Neb. 33, it 
appeared that an application was -made by an adminis- 
trator of an estate for license to sell real estate which 
his decedent owned at his death, for the payment of debts 
of the deceased, which was opposed by the widow, who 
by purchase had acquired all rights of the heirs. The 
ground of the opposition was that the land sought to be 
sold was at the death of the decedent the homestead of 
himself and family. It was held: “Where a homestead. 
was selected or severed from the separate property of the 
hnsband, and at the time of his death he resided upon it. 
with his family, the title thereto vested in his wife during 
her life, exempt from the payment of any debt or liability 
_existing against either the husband oie wife at the time 
of the death of the husband, except such as were valid 
liens as against the husband at the time of his death.” 
The jand in suit descended to the wife and heirs shorn of 
any liability for the debts of the deceased, and the ad- 
ministrator had no right of possession or other right. 
thereto or therein, and could not make an effective lease - 
of it; hence could not maintain this suit. It follows that 
the decree of the district court must be reversed, the in- 
junction dissolved; and the action dismissed. 


JUDGMENT ACCORDINGLY. 


FRED CUMMINGS, APPELLANT, V. A. W. HYyart rv At, 
APPELLEES. 


FILED Marcn 3, 1898. No. 7773. 


1. Election to Vote Municipal Bonds: PETITIONERS: MARRIED 
Wome. A married woman who holds lands in fee is a “free- 
holder” within the meaning of the word as used in section 14, 
chapter 45, of the Compiled Statutes, relative to the signers of a 
petition to be presented to the proper board praying the calling 
of an election and submission to the vote of the electors of cer- 
tain designated political subdivisions the question of the issuance 
of bonds in aid of works of internal improvements, it being 
therein prescribed that the signers shall be ‘‘freeholders.” 
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: APPEAL: PresuMprions. The cause was submitted to the 
trial court with the stipulation of record that in regard to the 
required qualification of two of the signers of the petition the 
parties knew nothing, and if the determination of the issues must 
hinge upon whether the two persons were such signers as required 
by the law, or not, the case should be continued and testimony 
offered and received on the subject. Heid, That the record must 
be considered here on appeal as presented, and, in the absence of 
proof to sustain the allegations of the petition that these two 
persons were not freeholders, it must be presumed that they were, 
and they must be so considered in determining as to the number 
of proper signers of the petition. 


3. Statutes: WELFARE OF PUBLIc. “While it is within the province 
of the judiciary to declare invalid acts evidently not designed to 
subserve public interest, if the subject-matter of legislation be 
such that there is any doubt of its character, or if by any reason- 
able construction it can be held to be for the welfare of the public, 
the will of the legislature should prevail over any mere doubt of 
the court.” Board of Directars v. Collins, 46 Neb. 411, followed. 


4. Irrigation: Eminent Domain: ConSTITUTIONAL Law. The use of 
water for the purpose of irrigation of arid lands is a public 
use within the import of the constitution; and that this is true, 
coupled with the further facts that each person within the range 
of the operation of an irrigation ditch or canal could by payment 
of the customary rates command the services of the company 
owning the ditch and thereby obtain the use of water, and that 
the nature of the business was such as to make it subject to legis- 
lative control, warranted the legislature in designating such 
ditches or canals “works of internal improvement.” 


5. Constitutional Law: [rricaTION: TAXATION. The taxation pre- 
scribed by statute and necessarily connected with the aid by 
political subdivisions of the state of a work of internal improve- 
ment is not objectionable in that it involves a taking of property 
for private use or without “due process of law.” 


AppsaL from the district court of Custer county. 
Heard below before SINCLAIR, J. Affirmed. 


H. J. Shinn and Campbell & Ledwich, for appellant. 
Sullivan & Gutterson, contra. 


HARRISON, C. J. 

On February 3, 1894, there was organized a corpora- 
tion of name the Middle Loup Valley and Canal Comw- 
pany. It was set forth in the articles of incorporation 
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that “The general nature of the business of said corpora- 
tion shall be to build and operate along the Middle Loup 
an lirigation ditch or ditches and the necessary branches 
and laterals, to furnish and sell water along the line of 
said ditches in Blaine, Custer, and Valley counties.” 
Pursuant to the prayer of a petition filed, the board of 
supervisors of Custer county called a special election to 
be held in West Union township of said county for the 
purpose of a vote being taken on the proposition of the 
issuance of the bonds of the township to the irrigation 
company in aid of the construction and operation by it of 
an irrigation canal or ditch through the township. The 
election was held in accordance with the call therefor, 
and the proposition submitted received the requisite 
number of votes in.its favor to work its approval and 
adoption. The appellant, for himself and others alleged 
to be similarly interested and aggrieved, filed a petitiou 
in the district court of Custer county in which it was 
stated that ‘the bonds were about to be issued and 
delivered to the company; and other facts relative to the 
matter of the issuance of the bonds were pleaded, from 
all of which it was sought to make it appear that their 
issuance would be illegal and should be restrained. Is- 
sues were joined and a stipulation of the facts entered 
into by or for the parties and the cause was submitted to 
the trial court for decision of the questions presented. 
The findings and judgment were favorable to the com- 
pany and the plaintiff has perfected an appeal to this 
court. 

It is urged that the petition presented to the board of 
supervisors, and by which that body was moved to order 
the special election, was insufficient, in that it was not 
signed by the number and of such persons as the law 
prescribed, and- this constituted the election unwar- 
ranted and illegal, and no authorization for the issuance 
of the bonds. The law governing the matter of calling 
such elections required: “A petition signed by not less 
than fifty freeholders of the precinct, township, or village 
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shall be presented to the county commissioners, or board 
authorized by law to attend to the business of the county 
within which such precinet, township, or village is situ- 
ated.” (Compiled Statutes 1897, ch. 45, sec. 14.) There 
were sixty-one names signed to the petition which was 
presented to the board of supervisors and on which it 
acted in calling the election. Of these the trial court 
determined nine were not parties who fulfilled the re- 
quirements of the law that they be freeholders. In rela- 
tion to two of the parties whose signatures were attached 
to the petition there was no evidence as to whether they 
were or were not freeholders. Of these we will make 
other mention further on in this opinion. For the present, 
considering the petition as without them and deducting 
the nine which the trial court decided should be deducted, 
we have- but fifty names thereto—the exact number 
required by the law. But it is contended for plaintiff 
that of these one was the signature of a minor, and 
though he owned real estate and in the township, he was 
not a freeholder in the sense of the term as employed in 
the portion of the statute which we have quoted; that one 
was the signature of a man who was living with his wife 
on a tract of Jand which was their liomestead, the title 
to which was in the wife; that he owned no land or real 
estate by title in his own name and was not a freeholder; 
that three of the signers were married women who had 
title to real estate, each in her own name, but that they 
were not freeholders. Generally speaking, a freeholder 
“is one who holds lands in fee. or for life, or for some 
indeterminate period.” (Winfield, Adjudged Words & 
Phrases.) ‘These mairied women each held land in fee 
and there is no good reason for saving that they were not 
freeholders within the meaning of the term as used in the 
statute. The law contemplates that the signers shall 
be fifty freeholders of the political subdivision wherein 
the property situate shall be affected by the taxation | 
made necessary by the issuance of the bonds, the first . 
step for the issuance of which is the petition so to be 
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signed. The petition as it sets forth the proposition of 
which it asks the submission to a vote carries in its terms 
a notification that it will, if adopted, call for taxation 
on the property of any owner; hence the married woman, 
if she signs it, does so with a knowledge that it is a foun- 
‘dation of proceedings which will unavoidably reach her 
separate estate. The benefit, if any accrues to the pub- 
lic, as it must, is as much to her and her property as to 
anyone or that of any person. She is as much interested 
as any land owner and is qualified to sign the petition. 
We conclude that the three married women, owners in 
fee of real estate in the township, were freeholders within 
the import of the word in the section of the statutes to 
which we have alluded. This has no force as to the 
meaning of the term “freeholders,” where it appears in 
other sections of the statutes, but is strictly confined to 
its signification in the one here involved. In relation 
to the signer of the petition, who was a minor at the time, 
and the one a man who was occupying property with his 
wife, which was owned by her and which was their home- 
stead, we are not called upon to discuss or decide whether 
the trial court was correct or otherwise in its holding 
that the minor and the man referred to were freeholders 
within the meaning of the statute, for the reason that the 
record discloses that there were two of the signers of the 
petition as to whom the parties stipulated they knew 
nothing in regard to whether they were freeholders or 
not; and it was also agreed that if the decision of the case 
in the trial court was necessarily to hinge upon the ques- 
tion of the two men being qualified to sign the petition 
the cause should be continued until testimony on the sub- 
ject might be obtained and offered or introduced. The 
court made a finding of the requisite number, without 
any consideration of the two to whom this portion of the 
stipulation was applicable; but we must consider the 
petition as it is presented in the record, and cannot give 
any effect to the agreement to continue the cause for fur- 
ther testimony. The petitioner based his right to an in- 
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junction in part on the assertion that fifty freeholders 
had not signed the petition, and it devolved on him to 
prove his assertions, and any of the signers as to whom 
there was no testimony offered must be presumed to have 
been freeholders; they being counted, gives the requisite 
number fifty, without an examination of the question of 
the minor’s qualification or that of the man who was oc- 
cupying as a homestead land owned by his wife. 

It is contended that the act under which the parties 
proceeded and succeeded in procuring the authorization 
of the bonds in question was unconstitutional and void, 
in that it sought to apply private property to a private 
use and that the necessary taxation of property in the 
township to pay the principal and interest of the bonds 
would work a taking of the property of the citizens with- 
out due process of law; that the contemplated improve- 
ment or irrigating ditch was not a work for the benefit 
of the public in such a sense as to warrant it being 
treated as an internal improvement. There was ap- 
proved of date February 19, 1877, the following act of the 
legislature: 


“An act to enable corporations formed for the construc- 
tion and operation of canals for irrigation and other 
purposes, to acquire right of way, and to declare 
such canals works of internal improvement. 


“Be it Enacted by the Legislature of the State of Ne- 
braska: 


“Section 1. Any corporation organized under the laws 
of this state for the purpose of constructing and operat- 
ing canals for irrigating or water-power purposes, or 
both, may acquire right of way over or upon any lands 
for the necessary construction of such canal, including 
dams, reservoirs, and all necessary adjuncts to said) 
canal, in the same manner as railroad corporations may 
now acquire right of way for the construction of rail- 
roads, and the provisions of law applicable to acquiring 
right of way by railroad corporations are hereby declared 
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to be applicable to corporations for the construction of 
canals for irrigation or water-power purposes, or both. 

“Sec. 2. Canals constructed for irrigating or water- 
power purposes, or both, are hereby declared to be works 
of internal improvement, and all laws applicable to 
works of internal iniprovements are hereby declared to 
be applicable to such canals.” (Session Laws 1877, p. 
168.) 

In 1889 the legislature passed an act entitled “An act 
to provide for water rights and irrigation, and to regulate 
the right to the use of water for agricultural and manu- 
facturing purposes and to repeal sections one hundred 
and fifty-eight (158) and one hundred and fifty-nine (159) 
of chapter sixteen (16) of the Compiled Statutes of 1887, 
entitled ‘Corporations.’” (Session Laws 1889, p. 503.) 
In section 9, article 2, of the act of 1889 there was re- 
enacted the section 2 of the act of 1877, which declared 
the irrigating canals to be works of internal improve- 
ment, and so it stood in 1894, when the bonds with which 
we have to deal herein were voted. The law in force at 
the time of the adoption by the voters of the proposition 
to aid the company in the construction and operation of 
the irrigating ditch provided: “The right of the use of 
running water, flowing in a river or stream or down a 
canyon, or ravine, may be acquired by appropriation by 
any person or persons, company or corporation organized 
under the laws of the state of Nebraska; Provided, That 
in all streams not more than fifty feet in width, the rights 
of the riparian proprietors are not affected by the pro- 
visions of this act.” (Session Laws 1889, p. 503, sec. 1.) 
And also provided for condemnation proceedings in pro- 
curing the right of way for the construction of the ditch 
through lands. 

It is quite clear that the legislatures which passed the 
acts to which we have referred fully believed that any 
private property which might by the operation of the 
provisions of such acts be necessarily appropriated would 
be to a public and not a private use, for in each act the 
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works were denominated as of internal improvements, 
and it was undoubtedly the will of each of the legisla- 
tures that they shonld be so classed and treated. If the 
‘legislatures were not clearly wrong, or if there is a doubt 
on the subject, their will and intent as expressed should 
prevail. “While all agree that the legislature cannot. 
without the consent of the owner, appropriate private 
property to purposes which in no way subserve public 
interests, the rule is quite as firmly settled that the 
courts will not interfere by declaring acts invalid simply 
because they may differ with the lawmaking power re- 
specting the wisdom or necessity thereof. For if, by any 
reasonable construction, a designated use may be held to 
be public in a constitutional sense, the will of the legisla- 
ture shonld prevail over any mere doubt of the court.” 
(Board of Directors of Alfalfa Irrigation District v. Collins, 
46 Neb. 411; State vr. Cornell, 53 Neb. 556.) The use of 
water for irrigating purposes is a public use. (Parton & 
Hershey Irrigating Canal & Land Co. v. Farmers & Merchants 
Irrigation & Land Co., 45 Neb. 884; Clark v. Cambridge & 
Arapahoe Irrigation & Improvement Co., 45 Neb. 798; Board 
of Directors of Alfalfa Irrigation District v. Collins, 46 Neb. 
411. See also Fallbrook Irrigation District v. Bradley, 17 
Sup. Ct. Rep. 56.) It must be concluded that it has been 
established by both legislative and judicial determina- 
tion that the use, in contemplation of the law and desig- 
nated thereby, was a public one, and with the further 
considerations that all members of the public within the 
range of the operations of the work might demand and 
conmand service by the company by payment of the 
usual and customary rates for such service, and that the 
company was of such a nature as would subject it in its 
transactions to legislative control, it was not improp- 
erly classed as an internal improvement and entitled to 
the rights and privileges of such a work. 
The proposition to issue the bonds of the township in 
aid of the coustruction, etc., of the irrigation ditch was 
submitted under the provisions of section 14 of chapter 
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45 of the Compiled Statutes, which is as follows: “Any 
precinct, township, or village (less than a city of the sec- 
ond class), organized according to law, is hereby au- 
thorized to issue bonds in aid of works of internal 
improvement, highways, bridges, railroads. court house, 
jails in any part of the county, and the drainage of swamp 
and wet lands, to an extent not exceeding ten per cent 
of the assessed value of the taxable property at the last 
assessment within such township, precinct, or village, in 
the manner hereinafter directed, viz.: First—A petition’ 
signed by not less than fifty freeholders of the precinct, 
township, or village shall be presented to the county 
commissioners, or board authorized by law to attend to 
the business of the county within which such precinct, 
township, or village is situated. Said petition shall set 
forth the nature of the work contemplated, the amount 
of the bonds sought to be voted, the rate of interest, 
which shall in no event exceed eight per cent per annum, 
and the date when the principal and interest shall be- 
come due; and the said petitioners shall give bond, to 
be approved by the county commissioners, for the pay- 
ment of the expenses of the election, in the event t.at the 
proposition shall fail to receive a two-thirds majority of 
the votes cast at the election. Second—Upon the recep- 
tion of such petition the county commissioners shall give 
notice, and call an election in the precinct, township, 
or village, as the case may be. Said notice, call, and 
election shall be governed by the law regulating the 
election for voting bonds by a county.” By reference to 
the other governing provisions, it appears that the propo- 
sition must also provide for the whole levy of a tax an- 
nually for the payment of the interest on the bonds; and 
the taxes to pay the interest, and at the proper time to 
pay the principal sum of the bonds, are to be levied on the 
taxable property in the political subdivision by the offi- 
cers oF persons regularly charged by law with the duties 
of levying the general taxes for the county, and in the 
same manner as such general taxes and subject to the 
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same scrutiny and objections as to assessment and pay- 
ment as any general taxes. With reference to the term 
“due process of law,” it has been said by this court in 
the opinion in the case of the Chicago, B. & Q. R. Co. v. 
State, 47 Neb. 549, that it is not susceptible of a precise 
definition; and it was further stated: “However, that of 
Judge Cooley appears to have proved the most accepta- 
ble to the courts of this country, viz., ‘Due process of law 
in each particular case means an exertion of the powers 
of government as the settled maxims of the law permit 
and sanction, and under such safeguards for the protec- 
tion of individual rights as these maxims prescribe for 
the class of cases to which the one in question belongs.’ ” 
(Board of Directors v. Collins, 46 Neb. 411. See also Kelly 
v. Pittsburgh, 104 U. 8. 78.) The use was a public one. 
The legislature had recognized it, and it had further pre- 
scribed that the manner of assessment and taxation 
should be the general one. In this there was no taking 
of property without “due process of law.” The judg- 


ment of the lower court is 
AFFIRMED. 


FRANK MAXFIELD V. STATE OF NEBRASKA. 
Firep Marcu 38,1898. No. 9525. 


1. Instructions: ReasonaBLe Dovust. An instruction in a criminal 
prosecution is not erroneous which defines a reasonable doubt as 
being such a doubt as arises from a candid and impartial consider- 
ation of all the evidence in the case, and which would cause a rea- 
sonable and prudent man to pause and hesitate in the graver trans- 
actions of life, and that a juror is satisfied beyond a reasonable 
doubt if from a consideration of the entire evidence he has an 
abiding conviction of the truth of the charge. 


Non-Dimecrion. Mere non-direction by the trial judge 
affords no ground for the reversal of a criminal cause unless a 
proper instruction has been tendered and refused. 


3. Rape: Evipence. To justify a conviction of rape the proof must 
reach such a degree of certainty as to exclude a reasonable doubt. 
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4. ———: ———. A conviction of rape will not be sustained where 
the testimony of the prozecutrix as to the principal fact relied 
upon to sustain the charge is not only uncorroborated, but is so 
contradictory as to be self-destructive. 


Error to the district court for Hamilton county. 
Tried below before SEDGWICK, J. Reversed. 


Hainer & Sinith, for plaintiff in error. 


CO. J. Smyth, Attorney General, and Hd P. Smith, Deputy 
Attorney Gencral, for the state. 


NORVAL, J. 


Frank Maxfield was tried and convicted of the crime of 
rape, alleged to have been committed upon the person of 
a girl between sixteen and seventeen years old. His mo- 
tion for a new trial was denied, and to reverse the judg- 
ment and sentence pronounced against him is the object 
of this proceeding. ; , 

Complaint is made of the sixth instruction, which reads 
as follows: 

“6. You are instructed that a doubt, to justify an ac- 
quittal, must be reasonable, and it must arise from a 
candid and impartial investigation of all the evidence in 
the case; and unless it is such that were the same kind of 
doubt interposed in the graver transactions of life it 
would cause a reasonable and prudent man to hesitate 
and pause, it is not sufficient to authorize a verdict of not 
guilty. If, upon consideration of all the evidence, you 
can say you have an abiding conviction of the truth of 
the charge, amounting to a moral certainty, you are satis- 
fied beyond a reasonable doubt.” 

It is argued that tle foregoing did not correctly define 
a reasonable doubt, but required the defendant to estab- 
lish his innocence tefore he could claim an acquittal. 
An instruction in substantially the same language was 
approved by this court in Poin v. State, 14 Neb. 540, and 
Willis v. State, 43 Neb. 102. On the strength of those 
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decisions, the assigninent ote error relating to fie giving 
of the instruction quoted is overruled. 

The jury, after deliberating upon their verdict for some 
time, returned into court, when one of their number, in 
answer to an inquiry made by the presiding judge, stated, 
“What bothers us most is the competency of the prosecnt- 
ing witness—what weight we should give conflicting and 
contradictory evidence—just that alone.” Thereupon 
the court instructed the jury: “You yourselves are the 
sole judges of the weight of the testimony that has been 
introduced before you, and in determining what weight 
to give the testimony of the complaining witness in this 
case, you should take into consideration her appearance 
_ while upon the stand, her apparent interest or lack of in- 
terest in the proceeding, if any appear, and her manner 
of testifying, and, in the light of all her testimony and of 
the other evidence in the case, you should give to her 
testimony such weight, and only such weight, as you 
think under all the’ circumstances it is entitled to. And 
if upon consideration of all the evidence in the case and 
the former instructions of the court you find that all the 
material allegations of the complaint have been proved 
beyond a reasonable doubt, you should find the defendant 
guilty.. If you find that the material allegations of the 
complaint have not been so proved, then you should find 
the defendant not guilty.” It is not argued that the 
foregoing charge contained any erroneous statement of 
the law, or that it was not applicable to the case as made 
by the evidence, but the contention is that the instruction 
was not responsive to the inquiry made by the juror, and 
for that reason was misleading and prejudicial. This 
criticism is unavailing. The doctrine has been repeat- 
edly stated that mere non-direction by the trial court is 
no cause for the reversal of a criminal cause where there 
has been no refusal of a proper instruction tendered. 
(Till v. State, 42 Neb. 503; Housh v. State, 43 Neb. 163; 
Pjarrouw v. State, 47 Neb. 294.) 

Another ground urged fora reversal is that the verdict 
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is unsupported by the evidence. The accused was mar- 
ried, and on the date of the alleged occurrence resided 
with his family in the village of Bromfield. Sadie Stey- 
enson, the prosecuting witness, resided with her parents 
in said village. The crime charged is alleged to have 
been committed at the house of the defendant between 
the hours of 1 and 3 P. M. on Sunday, January 31, 1897. 
The prosecutrix alone gave testimony as to the particular 
acts constituting the offense, the accused not having 
taken the stand in his own behalf. She testified that on 
the date, and between the hours stated, she went to the 
residence of the accused, and finding no person at the 
house she started to leave, meeting him at the front gate; 
that she inquired for his wife, and received as a reply that 
the latter was out among the neighbors, but would soon 
return home, and that upon invitation of the accused the 
prosecutrix went into the house with him. What trans- 
pired while they were together must be gathered from 
the testimony of Sadie Stevenson alone, and her state- 
ments are conflicting and irreconcilable. On direct ex- 
amination she stated that after going into the house she 
asked if he had a checker-board, which question elicited 
an affirmative answer; that thereupon, at her sugges- 
tion, they played a game of checkers, she being the win- 
ner; that at the close of the game he threw her upon the 
floor, unbuttoned her underclothes and removed them; 
and, to use her language, “He treated me just like if I was 
his own woman. He took his parts out and put them in 
mine,” causing her to cry out and scream; that in about 
half an hour, so she states, “He got me down again and 
done the same thing over;” that then she put on her coat, 
and, after accepting from the defendant fifty cents, one- 
half for winning the game of checkers and the remainder 
as hush money, returned to her father’s house, thence to 
iu neighbor’s, where she stayed until the next morning, 
when she went to school, returning to her home in the 
evening. On cross-examination the prosecutrix, after 
stating that it was in the defendant's house when she 
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first asked as to the time his wife would be at home, and 
that witness had no other conversation whatever with 
him, testified in answer to questions as follows: 

Q. Now, the matter of having sexual relations was not 
discussed between you and him? 
. No, sir. 
. Did he put his hands on you? 
. Yes, sir. 
What did he do when he put his hands on you? 
He got me down. 
Where? 
On the floor. 
Now, then, he fooled with you a while? 
. Yes, sir. 
And that is realy all he did do, isn’t it? 
. Yes, sir. 
That is all he did? 
. Yes, sir. 
. Now, as a matter of fact he never consummated. 
sexual relations with you—he simply took liberties with 
you with his hands? 

A. Yes, sir. 

Q. That is right? 

A. Yes, sir. 

Q. On the next Monday morning you saw his wife. 
didn’t you? 

A. Yes, sir. 

Q. You were at school at that time? 

A. Yes, sir. 

Q. His wife came to the schoolhouse there and had a 
conversation with you? 

A. Yes, sir. 

Q. And she charged you with being too intimate with 
Frank? 

A. Yes, sir. 

Q. And you told her you hadn’t been? 

A. Yes, sir. 

Q. You told her that? 
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A. Yes, sir. 

Q. She tried to make you admit that he had done some- 
thing wrong there at that time and you told her it wasn’t 
so? 

. Yes, sir. 

. And she threatened to arrest you? 

. Yes, sir. 

She went off and filed a complaint? 

Yes, sir. 

After that you went home? 

Yes, sir. 

By this time your father had found out about it? 

. Yes, sir. 

And he got very angry? 

. Yes, sir. 

And when he told you about it you told him that you 
hadn’t done anything wrong, but he just fooled with you? 

A. Yes, sir. 

Q. And he took hold of you and threw you down and 
made you admit the whole thing? 

A. Yes, sir. 

Q. And he told you you would have to have this man 
arrested? 

A. Yes, sir. 

Q. And he insisted on you doing it, and you did do it? 

A. Yes, sir. 

Q. As a matter of fact this man never consummated 
sexual relations, but simply fooled with you on that Sun- 
day, isn’t it? 

A. Yes, sir. 

On redirect examination Sadie Stevenson reiterated 
more than once the statement that the defendant did 
not have sexual intercourse with her, and that she so 
informed the defendant’s wife, but subsequently, on be- 
ing further re-examined by Mr. Day, the county attorney, 
she testified to having had illicit relations with the ac- 
cused, and that she did not understand all the questions 
put to her on cross-examination. 

“8 
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Recross-examination: 

Q. Before you went on the witness stand you have had 
a number of talks with Mr. Day? 

A. Yes, sir. ‘ 

Q. And he has been telling you about what he wanted : 
you to swear in the case? 

A. Yes, sir. 

Q. And he told you that he wanted you to swear that 
he put his parts in yours? 

A. Yes, sir. 

Q. And that is the way he told you to state it? 

A. Yes, sir. 

Q. As a matter of fact, when I examined you with ref- 
erence to Maxfield fooling with you, you understood just 
exactly what I was saying to you? 

A. Yes, sir. 

Q. You were then telling the thing as it was? 

A. Yes, sir. 

Q. And when you answered him you were telling the 
thing the way he told you to tell it in court? 


A. Yes, sir. 
Ag 


* & & cd & & # 


Q. You told your father when he first asked you about 
it that Maxfield hadn’t done anything to you, didn’t you? 

A. Yes, sir. 

Q. Then he took hold of you and threw you down and 
told you you had to testify to it, or tell it in court, or 
something like that? : 

A. Yes, sir. 

No other witness called by the state in chief testified 
to any fact which tended in any degree to establish that 
a rape was committed upon the prosecutrix. That she 
visited Maxfield’s house during the afternoon of the day 
in question and remained therein fur a time is disclosed 
by the testimony of Mrs. William Tobey, a witness called 
and examined by the defense and who resided on the 
opposite side of the street, a short distance from defend- 
ant’s home. Mrs. Tobey testified, in effect, that she saw 
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Sadie Stevenson and defendant go into the honse to- 
gether about 2 o’clock in the afternoon, where Sadie re- 
mained about an hour; that witness was during all that 
time out in front of her own door making molasses candy, 
and observed a team drive in front of defendant’s house 
and stop; that Maxfield thereupon came out of doors 
and remained about twenty minutes, and that witness 
heard no screaming or crying during the time Sadie 
Stevenson was in the house, although she was in hearing 
distance. Dr. Case, a graduate of Rush Medieal College, 
and a practicing physician for many years, testified that 
at the request of the county attorney he made an exami- 
nation of the person of the prosecuting witness three or 
four days after January 31, and found the hymen undis- 
turbed in its natural folds and all the parts in normal 
‘condition; that he had also examined the privates of the 
defendant, having treated him for disease of the bladder; 
and the witness gave it as his unqualified professional 
opinion that the prosecuting witness never had sexual 
intercourse with any man; and, furthermore, that it was 
impossible for her to have had incomplete coition with 
the defendant without producing certain contusions, the 
existence of which conditions his examination of her 
person failed to indicate or disclose. On rebuttal, two 
physicians called by the state gave it as their opinion 
that it was possible for a man of mature years to have 
sexual intercourse with a girl sixteen years old without 
rupturing the hymen. 

It is a well-established principle that in all criminal 
prosecutions by indictment or information the law sur- 
rounds the accused with the presumption of innocence, 
and he cannot be lawfully convicted unless the evidence 
adduced on the trial establishes his guilt beyond a rea- 
sonable doubt. In the light of this rule can it be truth- 
fully asserted that this evidence was sufficient to justify 
the verdict? We are all agreed that it is not. The 
statements of Mrs. Tobey while upon the witness stand, 
if true, render quite improbable the truthfulness of por- 
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tions of the testimony of Sadie Stevenson, especially 
that the latter made any outcry; and no less important 
in that respect is the evidence of Dr. Case, who made 
a personal examination of the prosecutrix at the instance 
and request of the county attorney. If this conviction 
stands it must be upheld upon the unsupported testi- 
mony of Sadie Stevenson as to the principal fact, which 
is exceedingly unreliable, she having told so many con- 
flicting and contradictory stories concerning the alleged 
occurrence. More than once she testified that the ac- 
cused had sexual relations with her on January 31, 
1898, and in almost the very next breath she stated he 
did no such thing, but merely “fooled with her with 
his hands.” When the county attorney was conduct- 
ing the examination of the prosecutrix her testimony 
was apparently of a criminating character, but when 
the questions were put to her by counsel for the accused 
the answers thereby elicited were entirely of an excul- 
patory nature. She likewise admitted having told oth- 
ers that the defendant sustained no improper relations 
with her. There is no corroborative testimony in the 
record as to the pivotal point in the case and in regard 
to which her testimony is conflicting. She is corrob- 
orated alone as to the fact that the two were to- 
vether in the house,—that he had the opportunity to 
criminally assault her. This ordinarily would be suf- 
ficient corroboration where the principal fact is estab- 
lished by the testimony of the prosecutrix, and such testi- 
mony is clear and explicit and entirely consistent, and 
not contradictory; but where the testimony of the prose- 
cuting witness bears upon its face evidence of its unre- 
liability to sustain a conviction, there should be some 
corroboration by other evidence as to the principal fact 
relied upon to constitute the crime. In view of the con- 
tradictory and self-destructive character of the testimony 
of the prosecuting witness it cannot be said that the 
guilt of the commission of the crime of rape was estab- 
lished beyond a reasonable doubt. The testimony being 
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insufficient to sustain a conviction, the verdict and judg- 
ment are set aside and the cause remanded for further 
proceedings in the court below. 


REVERSED AND REMANDED. 


WILLIAM FI. BARKER v. Srare OF NEBRASKA. 
FitrED Marcu 3, 1898. No. 9720. 


1. Criminal Law: TRANSCRIPT FoR REvinw. The transcript in this 
case shows, with sufficient clearness, that an information was 
filed against the accused in the court below during the term at 
which he was required to appear, and that the trial was had upon 
an amended information presented at a subsequent term of the 
court. 


2, —-——: JURISDICTION. The absence of jurisdiction of the district 
court will not be presumed, but must affirmatively appear from 
the face of the record. 


38. —--—: Copy oF InForRMATION. In a prosecution for a felony the 
accused is entitled, by section 436 of the Criminal Code, to a copy 
of the amended information, and one day to prepare for trial, but 
these requirements he may waive. 


: AMENDED INFORMATION: ARRAIGNMENT. A conviction under 
an amended information charging a felony will not be sustained 
where the record does not affirmatively disclose that the accused 
was arraigned, and that he pleaded before trial. 


5, Review: TRANSCRIPT: ENTRIES ON TRIAL Docker. Entries made 
upon the trial docket of the district court cannot be considered on 
review for the purpose of ascertaining what were the proceedings 
in that court. 

6. Criminal Law: Counts: SENTENCE. If a single offense is charged 
in different counts of an information, and there is a conviction on 
each count, but one sentence can be imposed. 

Error to the district court for Dawes county. Tried 
below before WESTOVER, J. Reversed. 


J. H. Broady and Tibbets Bros., Morey & Ferris, for plain- 
tiff in error. 
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C.J. Smyth, Attorney General, and fd P. Sinith, Deputy 
Attorney General, for the state. 


Norvat, J. 


This was a prosecution for the crime of perjury. The 
amended information contains five counts, each charg- 
ing the defendaut with having on May 21, 1896, willfully, 
feloniously, and corruptly given certain false testimony 
in a cause pending in the district court of Dawes county, 
wherein the accused was plaintiff and the Chicago, Bur- 
lington & Quincy Railroad Company was defendant. 
Upon the trial the accused was found guilty under each 
count, and was sentenced to the penitentiary for two 
years on the first count and one year on each succeeding 
count. The sentences were directed to be carried into 
execution in their respective order, the one to begin im- 
mediately upon the expiration of the next preceding one. 

It is urged that no information was filed within the 
time prescribed by law; hence the district court was 
without jurisdiction to try and sentence. It is disclosed 
by the record that the defendant waived a preliminary 
examination before a justice of the peace on May 27, 
1896, and was required to enter into a recognizance in 
the sum of $800 for his appearance forthwith before the 
district court of Dawes county, the regular April term 
thereof being in session. In default of bail a mittimus 
was issued, and the accused was committed thereunder 
to the county jail. The information upon which the trial 
was had was filed on December 2, 1896, a day in the Oc- 
tober term of the district court. The argument is that 
under section 389 of the Criminal Code an information 
should have been filed at the term of court to which de- 
fendant was held to answer, and it was not so filed; 
hence the defendant was entitled to be discharged, he 
then being held in the county jail. The clerk of the dis- 
trict court certified up the amended information alone. 
It does, however, appear from the supplemental tran- 
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script before us that an information was filed against the 
defendant in this cause in the court below during the said 
April term. <A copy of such information, it is true, is not 
contained in the transcript, but the clerk has certified 
that the original contains the following indorsements: 
“THY STATE OF NEBRASKA, 
DAWES COUNTY. \ 

“T hereby certify that on the 29th day of May, 1896, I 
. seryed the within notice of information by delivering to 
William E. Barker in person a true and certified copy of 


the within information. ARTHUR M. BARTLETr?, 
“Sheriff. 
“Arraigned May 29, 1896, at 9:50 o’clock P. M., and 
entered his plea of not guilty. B. F. CARLY, 
“Clerk. 
“Bail fixed at the sum of $500. W. L. GREEN, 


“Judge.” 


Section 436 of the Criminal Code authorizes a sheriff 
to serve a copy of an information on the accused, and 
sections 451 and 452 of said Code require the plea of a 
defendant of either “guilty” or “not guilty” to an indict- 
ment to be entered thereon. But the failure to indorse 
the plea is not fatal. (Preuit v, People, 5 Neb. 380.) 
Those sections are applicable to informations, and the 
certified copy of the indorsements of the clerk and sheriff 
respectively above set forth is sufficient evidence that an 
information was filed against the defendant as early as 
May 29, 1896, or two days after the defendant had waived 
a preliminary examination before the justice. Moreover, 
the clerk of the trial court certifies that it is an amended. 
information which is included in the transcript and 
which was filed December 2. The record not only fails 
to establish that an information was not lodged against 
the accused in the district court during the term at which 
he was required to appear, but it repels any such infer- 
ence. It is clear that the entry by the clerk of the de- 
fendant’s plea of not guilty upon the back of the first in- 
formation could not have been made on May 27. 1896, 
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unless an information had been previously filed. The 
absence of jurisdiction of the district court will not be 
presumed, but must affirmatively appear from the face 
of the record itself. 

‘It is asserted that the court erred in placing the de- 
fendant on trial without arraignment, or plea to the 
amended information. The record shows that the jury 
was selected to try the cause the same day the amended 
information was filed, and the journal entry of the pro- . 
ceedings in the court below fails to show that the ac- 
cused was ever called upon to plead, or that he did plead, 
to said information; that he stood mute, or refused to 
plead, and a plea of not guilty was entered for him. Under 
section 436 of the Criminal Code the defendant was en- 
titled as a matter of right to a copy of the amended in- 
formation, and one day in which to prepare for trial. 
(Zink v. State, 34 Neb. 37.) But these were rights ac- 
corded him by the statute which he could waive, and the 
presumption is that he has done so, since it does not 
appear that any objection was made in the district court 
to proceeding to trial, because of a want of compliance 
with the above statutory command. The Criminal Code 
requires, in prosecutions for felonies, that the accused be 
arraigned, and that his plea to the indictment or informa- 
tion be taken and entered. (Secs. 448-453.) Section 451 
provides that when any person upon the arraignment 
“offer no plea in bar, he shall plead ‘guilty’ or ‘not guilty;’ 
but if he plead evasively, or stand mute, he shall be taken 
to have pleaded ‘not guilty.’” It is obvious that in every 
case where a trial upon an indictment or information is 
required, a plea of not guilty must be entered by the 
court, since this is essential to the formation of the issue 
upon which the accused is tried. Without such plea be- 
ing entered of record there was nothing for the jury to 
pass upon. A conviction of a felony cannot be sustained 
where the record fails to show that the accused was ar- 
raigned, and that he pleaded to the accusation before 
trial. (Barley vr. State. 1 Neb. 385; State vo, Williams, 117 
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Mo. 379; Johnson v. People, 22 Tl. 318; Aylesworth v. People, 
65 Ill. 301; Hoskins v. People, 84 Ill. 87; Davis v. State, 38 
Wis. 487; State v. Wilson, 42 Kan. 587; Ray v. People, 6 
Colo. 231; People v. Moody, 69 Cal. 184; Grigg v. People, 
31 Mich. 471; 2 Ency. Pl. & Pr. 761.) 

The transcript contains a certified copy of the judge’s 
notes made on the trial docket in this cause under date 
of December 2, as follows: “County attorney asks leave 
to file a new information. Leave granted. Deft. ex- 
cepts. Defendant William E. Barker arraigned in open 
court on new information. Information read to him by 
county attorney, to which he plead not guilty.” Possi- 
bly, if there had been indorsed on amended information 
the plea of the defendant, such entry would have been 
sufficient to have supplied the omission to incorporate 
the plea in the journal entry, because the statute author- 
ized and required the plea to be indorsed on the informa- 
tion. But it is clear that such omission is not cured by 
the foregoing entry appearing on the trial docket. Poszt, 
J., in speaking of such entries in Gage v. Bloomington Town 
Co., 837 Neb. 701, observed: “Although it is customary 
for the judge to enter in the trial docket or calendar notes 
or minutes of the orders made, such entries are not made 
pursuant to the requirement of any statute and are not, 
strictly speaking, parts of the record of the court. ‘They 
are rather memoranda for the use of the judge and clerk 
in making up the record. It is provided by section 27, 
chapter 19, Compiled Statutes, entitled ‘Courts,’ that the 
clerk shall keep a record of the proceedings under the 
directions of the judge, which shall, when the business 
of the court does not prevent, be made up before the 
opening of the next day, and that the first business of 
each day shall be the reading of the record of the pre- 
ceding day, and when found correct to be signed in open 
court. The record therein contemplated, when once 
made up, is the legal and authentic evidence of the pro- 
ceedings of the court, and cannot in any appellate pro- 
ceeding be contradicted or impeached by the entries in 
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the trial docket.” It is firmly established that upon re- 
view the journal entries of the trial court are conclusive 
evidence of its proceedings, and that the minutes upon 
the trial docket cannot be considered in the appellate 
court for the purpose of ascertaining what was done in 
the court below. (Chicago, B. d Q. R. Co. v. Anderson, 38 
Neb. 112; Ward v. Urmson, 40 Neb. 695; Brown v. Rituer, 
41 Neb. 52; Weander v. Johnson, 42 Neb. 117; Hornick v. 
Maguire, 47 Neb. 826; Church v. Callihan, 49 Neb. 542.) 
In Brown v. Ritner, supra, it was ruled that entries on trial 
docket could not be resorted to on review to ascertain 
what the ruling was on a motion for a new trial, where 
the journal entry in the cause was silent on the subject. 
The copy of the-journal entry in the case at bar purports 
to give a correct history of the proceedings in the court 
below, and cannot be contradicted by reference to the 
minutes of the judge on the trial docket. If the journal 
entry is erroneous, the appropriate remedy is to have the 
proper correction made in the court where the proceed- 
ings occurred. 

There is another fatal error in the proceedings, which 
necessitates a reversal. The information, although in 
five counts, charges a single offense—the commission of 
perjury on a given date in a certain cause-—yet. a separate 
sentence was imposed under each count. This was mani- 
festly erroneous, since a single. offense was charged. 
That a person testifies falsely relative to three matters 
on the same day, during the trial of the cause, does not 
constitute three crimes. But one oath was taken and 
broken by the aecused. A single crime was committed, 
and but one sentence should have been imposed. (Jn re 
Walsh, 837 Neb. 459; Griffen v. State, 46 Neb. 282.) If the 
only error related to the sentence, the cause would be 
remanded for proper sentence; but for error committed 
in proceeding to trial upon the amended information 
without an arraignment and plea, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 
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JOHN T. HALL v. CAMPBELL COMMISSION COMPANY BT AL. 
FitEp Marci 3, 1898. No. 7840. 


1. Truver and Conversion. One who converts the property of another 
is liable therefor. 


2, —-——: CHATTEL MorR?TGAGES. Every one who aids and assists in the 
conversion of the chattels of a third person is liable for their 
value. 

3. ———: ———. A mortgagee of chattels, who is, out of possession, 
and not entitled to possession by his mortgage, cannot maintain 
an action against a stranger for conversion. 

4, ———: —-——: PLeapine. In an action by a mortgagee of chattels 


for conversion of mortgaged property he must, in his petition, 
piead the facts which create his special ownership in the property, 
and show his right to the possession of the same. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


MeCabe, Wood & Elmer, for plaintiff in error. 
Bartlett, Baldrige & De Bord, contra. 


NoORVAT, J. 


Warren ales resides in Cuming county, and is en- 
vagved in the business of raising, feeding. buying, and 
selling of cattle. He executed and delivered to the plain- 
tiff John L. Will three chattel mortgages on 219 specifi- 
cally described steers, then in the possession of Fales, in 
said county, to secure the indebtedness incurred for the 
purchase price of the cattle, which mortgages are de- 
scriked as follows: One dated March 15, 1892, to secure 
$463.96, duly filed for record on the 26th day of the same 
month; another dated April 6, 1892, for the sum of $2,- 
860.52, which was duly recorded two days later; and the 
other was given May 21, 1892, for $1,440.82, which was 
duly filed for record six days after its date. Subse- 
quently, on June 14, 1892, Fales gave to the Campbell 
Commission Company, of Chicago, one of the defendants 
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herein, a chattel mortgage on 300 steers, and on Novem- 
ber 4, 1892, l’ales gave said company a second chattel 
mortgage on 80 steers. On October 20, 1892, Fales exe- 
cuted and delivered to the defendants Foley & Chitten- 
den, of South Omaha, a chattel mortgage on 170 steers 
to secure an indebtedness of the mortgagor to said last 
named firm. The evidence shows the cattle belonging to 
Fales, and on which he had executed mortgages as afore- 
said, were shipped to, and sold by, the Campbell Commnis- 
sion Company as follows: 80 head on January 18, 1893, 
and 243 head‘on January 27 of the same year. On the 
next day 45 steers owned by Fales were shipped to South 
Omaha and sold by the defendants Foley & Chittenden. 
Plaintiff contends that the foregoing shipments included 
100 steers, upon which he held senior mortgage liens, and 
that said cattle were sold by defendants without plain- 
tiff’s knowledge and consent. This action was instituted 
in the court below to recover damages for the conversion 
of cattle covered by plaintiff’s mortgages. The defend- 
ants recovered verdicts upon the trial, and from the judg- 
ment rendered thereon plaintiff prosecutes a petition in 
error. : 

The record discloses that at the trial plaintiff, in open 
court, limited his claim to a recovery to the conversion 
of cattle by the defendants included in the shipment un- 
der the date of January 27, already alluded to. The evi- 
dence contained in the bill of exceptions tended to show 
that said 243 head were shipped to, and sold by, the Camp- 
bell Commission Company without plaintiff’s knowledge 
or consent; that he held superior mortgage liens upon a 
portion of the cattle included in said shipment; that one 
Clausen, the agent and representative of the Campbell 
Commission Company, and Foley, of said firm of Foley 
& Chittenden, procured the cattle to be shipped, assisted 
Fales in cutting out the 243 steers from the remainder of 
the herd, in driving them to Pender, and in loading them 
on the cars at that place for shipment to Chicago. Foley 
and Fales went with the stock to Chicago, where the 
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cattle were delivered to, and sold by, the Campbell Com- 
mission Company, and the proceeds were applied by the 
defendants to their own use. 

Instructions 5, 6, 9, and 10, given by the court on its 
own motion, and defendants’ eighth request are criticised 
by counsel] for plaintiff. The first four of these are in the 
language following: 

“5. But if you find from a preponderance of the evi- 
dence that there was some of the P and K cattle in the 
shipment of 243 head, you will then further inquire and 
determine how and under what circumstances, and by 
whom, the said shipment was made, and you are in- 
structed that if said shipment was made by Warren Fales 
of his own volition and without insistence or direction 
from the defendants, or either of them, then the defend- 
ants would not be liable in this action and your verdict 
should be in favor of defendants. 

“6. To justify a verdict in favor of the plaintiff it must 
appear from a preponderance of the evidence that de- 
fendants, or one of them, directed and caused said ship- 
ment to be made for their own use and benefit and with- 
out the consent of the plaintiff, and that there were cattle 
in said shipment on which plaintiff held a first mortgage 
lien.” 

“9. If said shipment of 243 head was made voluntarily 
by Warren Fales, and not by the direction of the defend- 
ants, or either of them, the plaintiff cannot recover in 
this action. 

“10. The fact alone that James Foley assisted in as- 
sorting and loading the cattle, and went to Chicago with 
them, would not justify a verdict against him or any of 
the defendants. To hold the said Foley or his firm liable 
it must appear that he was acting in a capacity different 
from a hired man, or in giving neighborly assistance. It 
must appear from the evidence that the shipment was 
made by reason of some direction or control of one or 
both of the defendants in pursuance of which said Foley 
acted.” 
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The defendants’ eighth request was to the effect that 
if the mortgagor I-ales shipped the cattle of his own voli- 
tion and that the Campbell Commission Company took no 
part in procuring the shipment to be made, except as re- 
quested by Fales, and that said company acted in good 
faith in selling the cattle, without any intention to ap- 
propriate the cattle, or the proceeds of the cattle, on 
which plaintiff had a lien, the plaintiff was not entitled 
to a verdict. 

The following propositions are deducible from the au- 
thorities: 

1. A conversion is any unauthorized act which de- 
prives the owner of his property permanently or for an 
indefinite time. (Slough v. Stefani, 19 Neb. 468.) 

_2. In an action for conversion the motive which 
prompted the defendant to dispose of, or appropriate to 
his own. use, the property of plaintiff is an immaterial 
issue. Whether defendant acted in good faith or not is 
of no consequence. (Vorrill rv. Moulton, 40 Vt. 242; Free- 
man v. Underwood, 66 Me. 229; d/iller vr. Walson, 98 Ga. 567; 
Union Stock Yard & Transit Co. v. Afallory, 157 I. 554; 
Hoffman v. Carew, 22 Wend. [N. Y.] 285; Koch v. Branch, 
44 Mo. 542; Knapp v. Hobbs, 50 N. I. 476; Lee v. Matheics, 
10 Ala. 682; Spraights v. Hawley, 39 N.Y. 441; Kimball v. 
Billings, 55 Me. 147; Tobiw v. Deal, 60 Wis. 87; Platt r. 
Tuttle, 23 Conn. 233; Lee v. AlcK ay, 3 Ired. [N. Car.] 29.) 

3. One who aids and assists in the wrongful taking of 
chattels is liable for a conversion, although he acted as 
agent for a third person. (A/cCormick v. Stevenson, 13 
Neb. 70; Sterenson v. Valentine, 27 Neb. 338; Cook v. Monroe, 
45 Neb. 349; Osborne Co. v. Plano Mfg. Co., 51 Neb. 502; 
MePartland v. Read, 93 Mass. 231; Edgerly v. Whalan, 106 
Mass. 307; Lee v. A/athews, 10 Ala. 682; Gage v. Whittier, 
17 N. H. 312; Kimball v. Billings, 55 Me. 147; MePheters v. 
Page, 22 Atl. Rep. [Me.] 101.) : 

Under the foregoing principles each and all of the in- 
structions to which reference has been made were mani- 
festly erroneous. By the fifth, sixth, ninth, and tenth 
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instructions the jury were advised that there could be no 
recovery if Warren Fales voluntarily and of his own ac- 
cord, without the aid and assistance of the defendants, 
shipped the cattle, even though the Campbell Commission 
’ Company sold the cattle on their arrival in Chicago with- 
out plaintifi’s consent and appropriated the proceeds to 
their own use. The tenth instruction was faulty because 
it conflicts with the rule which makes one who akets in 
a conversion of property liable for its value. The eighth 
instruction given at the request of the defendants was 
bad, since it exonerated them from liability if they acted 
in good faith. If one sells the chattels of another with- 
out authority so to do, the act cannot be made any the 
less a conversion by proving that he acted in good faith, 
believing himself to be their owner, or was the agent of 
one whom he regarded to be the owner. 

It is argued by counsel for defendants that the 
amended petition does not state a cause of action; hence - 
no prejudice could have resulted from the giving of the 
instructions. If plaintiff’s pleadings would not have 
supported a verdict in his favor, had one been returned, 
itis obvious that he cannot be heard to complain of errors 
in the charge of the court. It is not claimed by plaintiff 
that the paper filed by him, which is designated 
“Amended Petition,” states any ground for action, but it 
is insisted that it is merely an amendinent to the original 
petition, and was not intended to take the place of the 
latter. This position is undoubtedly sound, and was 
doubtless so regarded by the defendants in the court be- 
low, inasmuch as they answered both the “petition and 
the amended petition.” Constrning the original and the 
amended petitions together, they do not state sufficient 
facts to authorize a recovery for the conversion of the cat- 
tle. Plaintiff alleges the execution by Fales to himself 
of three chattel mortgages on 219 steers then in the pos- 
session of the mortgagor, the recording of the mortgages, 
that plaintiff had alien on the property, and that defend- 
ants had personal knowledge thereof. There is not 
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pleaded a single condition contained in any of the mort- 
gages, nor is it alleged that any condition has been 
broken, or that any portion of the mortgage debt is due. 
The averment that plaintiff has a lien on the cattle is a 
mere conclusion of law. The Code requires a pleading to 
set forth the facts, and not conclusions of law. (/’ainbolt 
v. Strang, 39 Neb. 339.) No fact is stated showing that 
plaintiff had the right of possession of the property in 
dispute. The petition should have pleaded the facts con- 
stituting special ownership and plaintiff’s right to pos- 
session at the commencement of the action. (Hudelson v. 
lirst Nat. Bank of Tobias, 51 Neb. 557; Raymond v. Miller, 
50 Neb. 506.) The last case was an action for conversion 
by a mortgagee of chattels against a stranger, and the 
petition was held defective. In the opinion it was said: 
“It will be observed that there is no averment in the peti- 
tion to the effect that plaintiffs are the general owners of 
- the chattels in controversy, but that they predicate their 
right to recover damages for the alleged conversion 
merely upon a claim of special interest or ownership in 
the property, arising by virtue of a chattel mortgage. 
The terms and conditions of the mortgage are not 
pleaded, nor any facts averred which disclose that any 
of the stipulations therein contained have been broken, 
or that anything is due plaintiffs upon the mortgage. 
* * * Plaintiffs, in order to set forth a cause of ac- 
tion, were required to plead in their petition the facts 
constituting their special interest in the property, as well 
as the facts relied upon to entitle them to maintain an ac- 
tion for conversion against the defendants. This they 
have not done.” The following authorities sustain the 
doctrine that the mortgagee of chattels cannot maintain 
conversion against one who took wrongful possession of 
the same, where at such time he was not in possession, 
nor entitled to the immediate possession of the property: 
4 Am. & Eng. Ency. Law 119; 1 Chitty, Pleading 167*, 
618* ; Owens v. Weedman, 82 Dl. 409; Baker v. Seavey, 163 
Mass. 522; Bank v. Fisher, 55 Mo. App. 51; Chandler »v. 
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West, 37 Mo. App. 631; Barnett v. Timberlake, 57 Mo. 499; 
Draper v. Walker, 98 Ala. 310. The judgment is 


AFFIRMED. 


GEORGE L. JARRETT, APPELLEE, V. JOHN D. HOOVER 
BT AL., APPELLANTS. 


FILED Marcn 3, 1898. No. 9562. 


1, Judicial Sales: APPRAISEMENT. After property has been sold under 
a decree, the appraisement can be assailed only for fraud. 


The action of appraisers of realty, under an order 
of sale, in returning the value of the property, in fixing the amount 
of prior liens at a greater sum, and in finding defendant’s interest 
of no value, is a sufficient compliance with the Code of Civil Pro- 
cedure (secs. 491a-491c), requiring the interest of defendant to be 
appraised at its real value in money. 


: OrnDER oF SALE. A decree of foreclosure may be executed 
without order of sale. If one be issued, it cannot limit the power 
conferred by the decree. 


3. 


: Return: TiIME. Section 510 of the Code of Civil Pro- 
cedure, fixing the time within which an execution shall be made 
returnable, is not applicable to orders of sale issued on decrees of 
foreclosure. 


4, 


: —-—. A foreclosure sale will not be set aside 
merely because the order of sale was not returned within sixty 
days of its date. 


5. 


APPEAL from the district count of Madison county. 
Heard below before SULLIVAN, J. Affirmed. 


S. O. Campbell, for appellants. 
Reed & Gross, contra. 


NORVAL, J. 


This is the second appearance of this cause in this 
court. (Jarrett v. Hoover, 41 Neb. 231.) The action was 
to foreclose a mechanic’s lien, and upon the former ap- 
peal the decree of the district court foreclosing the lien 

9 . 
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was affirmed. Subsequently an order of sale was issued 
by the clerk of the trial court and the premises were sold 
thereunder, but which sale was set aside on motion of 
the defendants. On January 27, 1897, a second order of 
sale was issued upon the decree, the property was ay- 
praised, the appraisers certifying: “The interest of 
John D. Uoover, Jr., e¢ al., defendants, we valued at 
no dollars;” and in pursuance of proper notice, the real 
estate was sold on March 1 of that year for the sum of 
$2,000. The order of sale, with the return of the sheriff 
indorsed thereon showing his proceedings under the writ, 
was filed in the office of the clerk of the district court on 
March 29, 1897. Objections to the second sale were filed, 
which were overruled, and the sale confirmed. To re- 
verse this last order is the purpose of this appeal. 

It is urged that the property was appraised too low, 
and that certain amounts were deducted by the ap- 
praisers as mortgage liens upon the lands, which the 
court had decreed not to be Jiens upon the premises, These 
objections come too late, since they were made for the 
first time after the sale. Appraisement can be attacked 
only for fraud, after the property has been sold. (Vouglt 
v. Foaworthy, 88 Neb. 790; Smith v. Fox:rorthy, 39 Neb. 
214; Ecklund v. Willis, 44 Neb. 129; Nearney Land & Tn- 
vestment Co. v. Aspinwall, 45 Neb. 601; Orerall v. McShane, 
49 Neb. 64; Griffith v. Jenkins, 50 Neb. 719; Hamer v. Me- 
Feggan, 51 Neb. 227; Omaha Loan & Trust Co. v. Bertrand, 
51 Neb. 508.) If deductions from the gross value of the 
real estate were improperly made by the appraisers on 
account of mortgages which were not liens, then the 
interest of the defendants was appraised too low, and 
such objection, to be available, should have been filed in 
the court below before the sale, as no fraud in making 
the appraisement is established by the evidence. 

It is next argued that the defendants’ interest in the 
premises was not ascertained and reported by the ap- 
praisers as required by section 491 cf seq. of the Code of 
“iyil Procedure. This contention is without merit. 
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They fixed the value of the property at $2,300, ascer 
tained the liens, prior to plaintift’s, to be $10,941.44, and 
followed this with a finding that “the interest of John 
D. Hoover, Jr., ct al., defendants, we value at no dollars,” 
which was equivalent to a declaration that the defend. 
ants’ interest in the property had no money value; in 
other words, that the incumbrances against the land 
equaled or exceeded the value thereof. But that fact 
would not defeat a sale. 

It is finally insisted there was error in not vacating the 
sale, because the sheriff did not make return of the order 
of sale within sixty days from the date thereof, accord- 
ing to the commands of the writ. An execution issued . 
out of a conrt of record is required to be returned by the 
officer to the clerk of the court whence it issued within 
sixty days from the date. (Code of Civil Procedure, see. 
510.) But there is no statute in this state fixing the time 
within which orders of sale are returnable, and it would 
be legislation for the courts to hold that said section 510 
of the Code is applicable to such writs. By an unbroken 
line of authorities this court has held that no order of 
sale need be issued to enforce a decree of foreclosure, but 
that the decree itself is sufficient authority to the officer 
or other person designated in the decree to make the sale. 
(Reetor vr. Rotton, 3 Neb. 171; Parrat v. Neligh, 7 Neb. 458, 
Fried v. Stone, 14 Neb. 398, 402; Wyant v. Tuthill, 17 Neb. 
495; Johnson v. Colby, 52 Neb. 327.) In Fried v. Stone, 
supra, it was decided that misstatements in an order of 
sale of the date and amount of the decree did not invali- 
date the sale. Doubtless, the court rendering the decree 
may fix the period within which it shall be executed, or 
the order of sale issued thereon shall be returned. But. 
if no limitation as to time is specified in the decree, the 
clerk of the court is without authority to designate in the 
order of sale the date when the writ shall be returned, 
and if he do so it is of no binding force. It was ex- 
pressly decided in Amoskeag Savings Bank v, Robbins, 53 
Neb. 776, that a foreclosure sale will not be set aside 
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merely because the order of sale was not returned within 
sixty days of its date. -The order confirming the sale is 


AFFIRMED. 
SULLIVAN, J., not sitting. 


CHARLES BARTELS ET AL. V. FREDERICK SONNENSCHEIN 
RT AL. 


Fitep Marc# 3, 1898. No. 7781 


1. Review: Finan OrpER. To obtain a review there must be a final 
order or judgment on the merits of the action in the court below. 


An order overruling a plea in abatement is not a 


final order. 


ERROR from the district court of Douglas county. 
Tried below before BLAIR, J. Proceeding in error dis- 
massed. 


Morris, Beekman & Marple, M. McLaughlin, and T. M. 
lranse, for plaintiffs in error. 


J.C. Cowin, J. C. Crawford, and H. K. Valentine, contra. 


NORVAL, J. 


This is the second appearance of the cause in this 
court. On the first submission the judgment of the trial 
court was affirmed. (Sonnensehein v. Bartels, 37 Neb. 
92.) A rehearing was allowed and a second submission 
was taken, which resulted in a judgment of reversal, and 
. the cause was remanded to the district court for further 
proceedings. (41 Neb. 703.) he action was for the 
conversion of a stock of general merchandise. The an- 
swer sets up two defenses, the first being matters in 
abatement to the suit, and the other relating to the 
merits of the controversy. Upon the second trial in the 
court below the jury returned two verdicts, one in favor 
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of the plaintiffs as to the plea in abatement interposed 
by the defendants, and the other finding for the defend- 
ants as to the issues joined on the merits. This last ver- 
dict was set aside on motion of the plaintiffs, and the 
defendants’ separate motions for a new trial were over- 
ruled, and the judgment was entered that “the defend- 
ants and each of them are within the jurisdiction of the 
court, and that part of the answer filed by the defendants 
herein, designated and denominated as the first ground 
of defense, wherein and whereby is pleaded, be, and the 
same is hereby, dismissed from the case and stricken and 
eliminated from the answer.” The defendants have 
prosecuted error proceeding to this court. No final judg-. 
ment has been entered on the merits in the court below, 
but the action is there pending and undetermined. 

The order above set forth is not one to which error will 
lie until the final disposition of the case by the district 
court. Had a general demurrer been sustained to the 
first defense of the answer, or said defense been stricken 
from the pleading, on motion, the ruling could not be 
reviewed before final judgment was entered on the 
merits, and the same is equally true of the order herein 
assajled. (School District v. Cooper, 29 Neb. 483; Welch 
v. Calhoun, 22 Neb. 166; Brown v. Edgerton, 14 Neb. 453; 
Grimes v. Chamberlain, 27 Neb. 605; Bartram v. Sherman, 
46 Neb. 718; Lewis v. Barker, 46 Neb. 662; Hall County v. 
Smith, 49 Neb. 274.) For want of jurisdiction the peti- 
tion in error is 

DISMISSED. 


Harrison H. Buoperrr v. JAMES H. MCMuRTRY ET AL. 
FILrep Marcu 3,1898. No. 7851. 
1. Review: RuLINGS oN Evipencre. The exclusion of testimony which 


does not tend to establish either a cause of action or defense is not 
ground for reversal. 


: ASSIGNMENTS OF Error. An assignment in a petition 


a 
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in error of “errors of law occurring at the trial” is insufficient to 
present for review the rulings of the court below on the admission 
or exclusion of testimony. 


3. ———: Points Not ArGuED. Alleged errors not referred to or 
argued in the briefs are waived. 


ERnor from the district court of Lancaster county. 
Tried below before SrropDy, J. Affirmed. 


H. H. Blodyett, pro se. 
Webster, Rose & Iisherdick, contra. 


Norvat, J. 


This action was to recover damages for wrongful inter- 
ference with the title, not of record, to lot 4, in block 49, 
in the city of Lincoln, alleged to have been sustained by 
the execution of a quitclaim deed covering said lot and 
other property by the defendants to the Omaha & Repub- 
lican Valley Railroad Company. Verdict and judgment 
were against the plaintiff, and he has brought the record. 
here for review. 

A brief reference to the facts is essential to an under- 
standing of the questions presented. On February 3, 
1876, the defendants, by a deed of general warranty, eon- 
veyed the lot in controversy to E. Mary Gregory, which 
deed was not placed upon record. On June 9,.1888, the 
defendants made and delivered a quitclaim deed to the 
railroad company for the lot aforesaid. VPlaintiff con- 
tends that prior to said last conveyance E. Mary Gregory 
and her husband, J. 8. Gregory, for value sold the prop- 
erty to one Joseph Taylor, who, it is alleged, made a deed 
of quitclaim of the property to the plaintiff on September 
3, 1890. This last deed was excluded from the jury, as 
evidence, on the trial, which ruling is assigned for error. 
It was properly excluded for two reasons: Tirst, the al- 
leged conveyance of the lots by Gregory to Taylor was 
denied in the defendants’ answer, and the proofs failed to 
establish that such deed was ever made and delivered. 
_If Taylor had no title to the property, he could convey 
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none to Blodgett. That is clear. Again, the deed from 
Taylor was made subsequent to the conveyance to the 
railroad company, and only purported to quitclaim to 
plaintiff the grantor’s right, title, and interest in the lot 
itself, and did not assign to the grantee any right of ac- 
tion the grantor may have had against the McMurtrys. 
To entitle plaintiff to recover it devolved upon him to 
prove, by competent evidence, that the title to the prop- 
erty was in himself at the time the deed to the railroad 
company was made, or that the person holding such title 
assigned to plaintiff the claim against the defendants for 
compensation. ‘The deed to Taylor did not tend to estab- 
lish either of these facts, and it was not error to refuse 
to permit it to go in evidence. 

It is next insisted that the court below erred in the 
exclusion of the following offer made by plaintiff, as 
shown by the bill of exceptions: “The plaintiff offers to 
prove that at the time of the transfer in question it was 
agreed between Mr. Blodgett and Taylor that Mr. Blod- 
gett should have Mr. Taylor’s right to the title, as well, 
as any and all damage to the title to the property in con- 
troversy—lot 4, block 49,--and that it was the intention 
of the parties at that time to transfer all right held by 
Taylor at that time.’ The exclusion of the foregoing 
was not specifically assigned as error in the petition in 
error, the assignment therein being “errors of law oc- 
curring at the trial and duly excepted to.” This was in- 
sufficient to present for review in this court any ruling 
inade in the court below on the admission or exclusion of 
testimony. (Jfurphy v. Gould, 40 Neb. 728; Houston v. City 
of Omaha, 44 Neb. 638; Wanzer v. State, 41 Neb. 238; Mullen 
v. Worris, 48 Neb. 596; Imhoff v. Richards, 48 Neb. 590.) 

The giving and refusing of instructions are made the 
basis of two assignments in the petition in error, but 
such assignments not having been argued in the briefs 
are deemed waived. (Peaks +. Lord, 42 Neb. 15; Madsen 
v. State, 44 Neb. 631; Glaze ». Parcel, 40 Neb. 732; Johuson- 
v. Gulick, 46 Neb. 817.) The judgment is : 

AFFIRMED, 
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SrTare or NEBRASKA, EX REL. DOUGLAS COUNTY, V. J. F. 
CoRNELL, AUDITOR OF PUBLIC ACCOUNTS. 


Ficep Marc# 38,1898. No. 9811. 


1. Statutes: Construcrion. Special provisions in a statute in regard 
to a particular subject control general provisions. 


2. Election to Vote County Bonds: Resuut. Under section 184, article 
1, chapter 18, Compiled Statutes 1897, a majority of all the votes 
cast at the election is sufficient for the adoption of a proposition 
to issue county funding bonds, where, by their issuance, the 
amount of the county indebtedness is not increased, and the rate 
of interest is reduced. 


8. Statutes: T1TLEs: AMENDMENTS. Where the title to a bill is to 
amend 2 designated section of a law, no amendment is permissible 
which is not germane to the particular original section proposed 
to be changed. State v. Tibbets, 52 Neb. 228, followed. 


4. 


The amendment to section 134, article 1, 
chapter 18, Compiled Statutes, made by the legislature of 1883 
(Session Laws 1883, p. 191) is germane to the original section, and 
fairly within the scope of the title of the amendatory act. 


ORIGINAL application for mandamus to compel re- 
spondent to register funding bonds of Douglas county. 
Writ allowed. 


William D. Beckett, for relator. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, contra. 


NORVAL, Jd. 


The purpose of this proceeding is to compel the re- 
spondent, as auditor of public accounts, to register and 
certify to the legality of 180 funding bonds of Douglas 
county of $1,000 each. It is disclosed that the proposi- 
tion to issue these bonds, for the purpose of funding the 
outstanding indebtedness of the county, was submitted 
to the electors thereof at the general election held on 
November 2, 1897; that the total vote cast at said elec- 
tion was 18,762, of which 12,061 votes were in favor of 
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the proposition, and against it 3,749 votes; that the 
valid outstanding indebtedness of the county proposed 
to be funded by the issuance of said bonds was drawing 
interest at the rate of seven per cent per annum, and that 
the bonds in question bear four and one-half per cent in- 
terest per annum, and their issuance does not increase the 
amount of indebtedness of the county. The respondent 
has refused to register or to certify as to said bonds for 
the reason he is in doubt whether section 30, or section 
134 of article 1, chapter 18, Compiled Statutes, determines 
the number of votes necessary to authorize the issuance of 
funding bonds. The proposition for funding the indebt- 
edness of the county did not receive two-thirds of all the 
votes cast at the election; hence, if said section 30 ap- 
plies, the bonds failed to receive a sufficient vote in their 
favor. On the other hand, if said section 134 governs 
and controls this case, it is conceded the bonds were 
legally carried, and are entitled to registration as valid 
obligations of the county, inasmuch as the bond proposi- 
tion received a majority of all the votes cast at the elec- 
tion. : 

Said section 30, requiring two-thirds .of all the votes 
cast at an election to adopt a proposition submitted to a 
vote of the people of a county involviug the issuance of 
bonds is a general provision, and applicable to all kinds 
of bonds, where there is no special law upon the subject. 
It is plain that sections 182 to 136, inclusive, of said arti- 
cle 1, chapter 18, Compiled Statutes, in express terms 
relate exclusively to the subject of funding county in- 
debtedness, and to the issuance of bonds for that pur- 
pose. Section 134 provides, iiter alia, “That where, by 
the issuance of the proposed bonds, the rate of interest 
on said indebtedness will be reduced, and the amount 
of the indebtedness will not be increased, a majority of 
the votes cast shall be sufficient to adopt the proposi- 
tion.” The foregoing is a specific provision relating 
solely to a particular subject, namely, the issuing of 
bonds for the purpose of funding county indebtedness, 
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and is applicable in all cases where such bonds diminish 
the rate of interest on the indebtedness, and the amount 
of the indebtedness is not tlereby increased. It is a 
firmly established rule of construction in this state that 
special provisions in a statute in regard to a particular 
subject, control general provisions. This principle was 
determined in Stute v. Cornell, 53 Neb. 556, where the 
authorities upon the question are collated. 

After the submission of the cause, and the foregoing 
portion of this opinion had been prepared, a reargument 
was ordered by the court, on its own motion, upon the 
proposition whether the proviso clause of said section 
134, already quoted,.is inimical to that part of section 
11, article 3, of the constitution, which provides that “no 
bill shall contain more than one subject, and the same 
Shall be clearly expressed in its title.” Counsel for re- 
lator, in compliance with the suggestion of the court, 
has filed a brief in support of the validity of the law, 
which he has supplemented with an able oral argument 
at the bar. Consideration will now be given to the con- 
stitutional question already mentioned. 

The legislature of 1879 passed a law entitled “An act 
concerning counties and county officers” (Session Laws 
1879, p. 353), which has been carried into the various 
editions of the Compiled Statutes as article 1 of chapter 
18. Sections 132 and 134 of said act are in the language 
following: 

“Sec. 132. The county board of any county in the state 
of Nebraska are hereby authorized and empowered to 
issue coupon bonds of such denominations as they may 
deem best, sufficient to pay the outstanding and unpaid 
warrants and indebtedness of such county; Provided, 
That the county board of any such county may limit the 
provisions of this sub-division to any fund or funds of 
said county; Provided, further, That in no event shall 
bonds be issued to a greater amount than ten per cent of 
the assessed valuation of such county; And provided 
further, That the county board shall first submit the ques- 
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ct 


tion of issuing said bonds to a vote of the qualified elec- 
tors of such county. . 

“Sec. 184. It shall be the duty of the county board of 
any county issuing bonds under the provisions of this 
subdivision to ascertain the highest price at which said 
bonds can be negotiated, and to embrace in the proposi- 
tion submitted to the qualified electors under this act 
the minimum price at which said bonds shall be sold; 
Provided, That no bonds issued under the provisions of 
this subdivision shall be sold for less than eighty-five per 
cent of their par value.” 

In 1883 the legislature amended both of said sections, 
and others, under the title “An act to amend sections 
132, 134, 185, 136, and 187 of chapter 18 of the Compiled 
Statutes, entitled ‘Counties and County Officers.’” (Ses- 
sion Laws 1888, p. 191.) The proviso clause of the 
original section 134 was so amended as to prohibit the 
sale by county boards of funding bonds at a sum less 
than their par value, and a second proviso was at the 
same time added to said section, the one involved herein 
and already set out, which we again quote: “And provided 
further, That where, by the issuance of the proposed 
bonds, the rate of interest on said indebtedness will be 
reduced, and the amount of the indebtedness will not be 
increased, a majority of the votes cast shall be sufficient 
to adopt the proposition.” That the provision of section 
11, article 8, of the constitution of this state requires 
that the title to an act must fairly express the subject of 
legislation, is so well established by the decisions of this 
court as to make a discussion of the subject at this time 
wholly unnecessary. If the subject-matter of a law is 
not embraced within the scope of the title adopted by 
the legislature, the constitutional requirement is vio- 
lated, and the legislation cannot be upheld. This doc- 
trine is applicable alike to original iegislation and 
amendatory statutes, so that where a title to a bill is to 
amend an existing section of an act, no amendment cau 
be made which is not germane to such original section. 
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The decisions of this and other courts so holding were 
reviewed at length in the opinion in State v. Tibbets, 52 
Neb. 228. The doctrine stated is not assailed by counsel 
for relator, but he argues that the amendment to said 
section 134, made in 1883, is germane to the original sec- 
tion. The writer entertains no doubt that said amend- 
ment was entirely germane to said section 132 above set 
out, and could have been properly attached to said sec- 
tion as an amendment, since that section originally 
treated of the subject of issuing county funding bonds 
and expressly provided that the proposition to issue such 
bonds should be first submitted to the qualified voters of 
the county for their adoption or rejection. It requires 
no argument to demonstrate that any legislation fixing 
the vote essential to authorize the issuance of such bonds, 
with propriety, could have been engrafted on to said 
original section 132, by way of an amendment. The ques- 
tion, however, with which we are concerned is not whether 
the legisldture selected the most appropriate section to 
which to attach the amendment in question, but whether 
the new legislation was cognate to the subject embraced 
in said original section 134. An examination of said 
section discloses that in express terms it required county 
boards desiring to issue such bonds to ascertain the 
highest prices at which said bonds can be negotiated, 
and to embrace in the proposition submitted to the elec- 
tors the minimum sum at which said bonds should be 
sold, which provision indicates that, to some extent, sec- 
tion 134, as it originally stood, related to the subject of 
submitting the proposition to issue county funding bonds 
to a vote of the electors and the manner of such submis- 
sion. My associates are of the opinion that the addition 
of a provision to said section designating the affirmative 
vote required to authorize the issuance of such bonds, 
where the indebtedness is not increased by the issuance, 
and the rate of interest is thereby diminished, is germane 
to the original subject of legislation, and therefore is 
not inbibited by section 11, article 3, of the constitution. 
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To this conclusion the writer, with some misgivings as’ 
to its soundness, yields assent, on the ground that a 
statute will not be declared invalid unless it clearly con- . 
travenes the fundamental law. No valid objection to 
the registration of these bonds having been given by the 
respondent, a peremptory writ will issue in accordance 
with the prayer of the petition. 
WRIT ALLOWED. 


WILLIAM O. GILBERT, ADMINISTRATOR, V. REGINA 
MARROW. 


Firep Marcu 3, 1898. No. 9558. 


1. Practice: ERroNEouUS OrbErs: Lacures. When an order has been 
irregularly obtained against a party it is his duty to bring the 
matter to the attention of the court before proceeding to a trial 
of the cause. 


2. New Trial: WAIVER or Errok. M. obtained a verdict in her favor, 
which was set aside without service upon her of notice as required 
by the rules of the court. She made no complaint during the 
term, nor until after there kad been another trial and an adverse 
verdict and judgment rendered against her. Held, That she had 
waived her right to complain of the irregularity. 

3. Judgments: ProcEpuRE To Vacars. A party who seeks the va- 
cation of a judgment after the term at which it was rendered 
must allege and prove that he has a valid cause of action or 
defense, and to entitle him to relief the court must adjudge that 
such cause of action or defense is prima facie valid. 


Error from the district court of Douglas county. 
Tried below before Scorr, J.  leversed. 


O'Neill & Gilbert, for plaintiff in error. 
Virgil O. Strickler and Byron G. Burbank, contra. 


SULLIVAN, J. 


Regina Marrow sued Emily Hespeler in the district 
court of Douglas county for an assault and battery. A 
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ivial to a jury, on June 22, 1894, resulted in a verdict in 
favor of the plaintiff for the sum of $4,000. The defend- 
ant filed a motion for a new trial on the day the verdict 
was returned, and on the following day the motion was 
granted. The verdict was set aside and a new trial 
awarded. On October 23, 1894, there was a retrial of 
the cause, resulting in a verdict for the defendant. On 
the 17th of the following month, a motion by plaintiff 
for a new trial being denied, judgment was entered on 
the verdict. On lebruary 19, 1895, the defendant died 
and, soon after, William O. Gilbert, the plaintiff in error, 
was appointed administrator of her estate and the cause 
revived. On April 25, 1895, the plaintiff filed a motion 
asking for the vacation of the order entered on June 23, 
1894, setiing aside the verdict of the jury and granting 
a new trial, for irregularity in obtaining such order. 
The alleged irregularity consisted in the failure to give 
written notice to the plaintiff or her counsel of the hear- 
ing of the motion, and in representations made by the 
attorney for the defendant to the court that such notice 
had been waived. This motion was heard and overruled 
on May 21, 1895, the controverted question at the hear- 
ing being whether Mr. Strickler, attorney for the plain- 
tiff, was present in court and participated in the pro- 
ceedings which resulted, on June 23, 1894, in the order 
vacating the first verdict. It was conceded that the 
notice required by the rules had not been given. Up to 
this point all the proceedings in the case were had before 
the branch of the court presided over by Judge Ambrose. 
But on May 1, 1896, Judge Ambrose being no longer on 
the bench, an order was made by Judge Scott granting 
plaintiff leave to file another motion to vacate the order 
of June 23, 1894, setting aside the $4,000 verdict. This 
motion was accordingly filed, and coming on to be heard 
on May 5, 1896, the court made the following findings of 
fact: “After argument of counsel the court finds that the 
order of June 23, 1894, granting a new trial, was made 
contrary to and in violation of the rules of this court, 
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to-wit, rules 12, 13, 14, and 27, then in force in this court, 
and was prejudicial error and irregularly granted by the 
court and obtained by the defendant, and the court 
would set aside said order of June 23, 1894, granting 
said new trial, had this court jurisdiction so to do. The 
court finds that the plaintiff did not waive any of the 
rules above mentioned and did not consent to the hear- 
ing on said motion of June 23, 1894, and was not per- 
sonally present at said hearing, and that there was bad 
faith in granting said order of June 23, 1894, setting 
aside the verdict of $4,000 and awarding a new trial in 
violation of the rules of this court. The court finds that 
the plaintiff would be granted leave to argue and be 
heard upon the motion for a new trial, tiled June 22, 1894, 
had this court jurisdiction, power, or authority in law to 
‘grant such leave.” Afterwards, on June 22, 1897, the 
court having reached the conclusion that it possessed 
the necessary power, made upon the facts previously 
found the following order: “This cause coming on to be 
heard for a final order upon the findings of facts hereto- 
fore made herein on the 5th day of May, 1896, and the 
court being fully advised in the premises, it is ordered, 
adjudged, and decreed that. the motion filed by plaintiff 
May 4, 1896, he, and the same is hereby, sustained in all 
things, and that the order made June 23, 1894, setting 
aside the verdict of $4,000 in favor of the plaintiff and 
granting a new trial to the defendant Emily Hespeler, is 
hereby vacated, set aside, and held for naught, and the 
said verdict for $4,000 in favor of the plaintiff is hereby 
reinstated in full force and effect; also that the proceed- 
ings relating to the second trial, together with the judg- 
ment thereon, be vacated, set aside, and held for naught, 
said judgment being entered on November 17, 1894, 
against the plaintiff for costs, and that the plaintiff 
herein have and recover her costs herein, taxed at $ : 
to all of which the defendant herein, William O. Gilbert, 
administrator of the estate of Emily Hespeler, deceased, 
excepts and objects.” This is quite a sweeping order to 
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predicate on the denial of plaintiff’s right to have her 
counsel make a speech on the motion for a new trial 
which was submitted and sustained on June 28, 1894. 
Of course, the right to be heard on that motion was a 
substantial one, and for an unlawful deprivation of it 
plaintiff had her remedy; but it was her duty to move 
promptly; she was required to be diligent in presenting 
her grievance to the attention of the court. Her counsel 
knew that a new trial had been granted, and he knew 
the rules of the court which entitled him to notice of 
the motion. In other words, he knew that'the court had 
proceeded irregularly; he knew what the irregularity 
was, and was only ignorant of the reason for the court’s 
irregular action. Under these circumstances what duty 
did the law impose upon him? Might he conceal from 
the court the fact that the new trial had been granted 
without notice to him, proceed to a second trial, take 
advantage of the verdict if it should be in his favor, and 
destroy itifagainst him? Wethink not. Litigants can- 
not trifle with the court. They must act with candor and 
in good faith. Finesse and dissimulation will not be . 
tolerated. Had counsel in this case promptly, during 
. the term, challenged attention to the fact that the order 
in question had been irregularly granted, the matter in 
controversy could have been settled easily and without 
evidence. The presiding judge would, no doubt, have 
had a distinct recollection of what transpired when the 
motion was submitted, or, if in doubt about the matter, 
it would have been but slight inconvenience to vacate 
the order, hear counsel’s argument, and then make such 
further order as the justice of the case required. In- 
stead, however, of pursuing the course indicated, plain- 
tiff waited almost a year—waited until there had been 
another trial and an adverse verdict and judgment ren- ~ 
dered and until the action had abated by defendant’s 
death—before taking any steps to secure a vacation of 
the irregular order. This remarkable tardiness can be 
explained only on the theory that she had acquiesced in 


Vor. 54] JANUARY TERM, 1898. 81 


Gilbert vy. Marrow. 


the order of the court. It cannot be accounted for on 
the assumption that she did not sooner know of the 
reason for the court’s irregular action. She could easily 
have ascertained that reason had she cared to inquire. 
But she studiously refrained from making inquiry, realiz- 
ing, of course, that it was the order and not the induce- 
ment to it which had bereft her. We think, under these 
circumstances, the court very properly overruled plain- 
tiff’s motion. It is certainly true that she had the statu- 
tory right to file a motion to vacate the irregular order at 
any time within three years from the date on which it was 
entered; but when, with full knowledge of the facts, she 
proceeded to a second trial without bringing the matter to 
the attention of the court, it must be presumed that she 
waived this right. When, without protesting against the 
order, she moved fora second verdict she relinquished her 
claim on the first. (4tna life Ins. Co. v. McCormick, 20 
Wis. 279; Nichols v. Nichols, 10 Wend. [N. Y.] 560; Jen- 
kins v. Esterly, 24 Wis. 340; Fletcher v. Wells, 6 Taunt. 
[Eng.] 191; McCormick v. Hogan, 48 Md. 404.) , 
The new evidence submitted by the plaintiff on the 
hearing of the motion before Judge Scott on May 5, 1896, 
merely tended to impeach certain witnesses who had tes- . 
tified for the defendant before Judge Ambrose on May 
21, 1895. In connection with the other evidence it was 
sufficient to warrant the court in finding as it did that 
the order of June 23, 1894, was made without notice to 
the plaintiff or her attorney as required by the rules of 
court. But in view of the history of the case, as dis- 
closed by the record, neither the evidence nor the find- 
ings justify the order of June 22, 1897. That order was 
not made within the limits of judicial discretion and it 
must be set aside. There is also another reason for this 
conclusion. Section 606 of the Code of Civil Procedure 
_ is as follows: “A judgment shall not be vacated on mo- 
tion or petition, until it is adjudged that there is a valid 
defense to the action in which the judgment is rendered, 
or, if the plaintiff seeks its vacation, that there is a valid 
10 
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cause of action; and where a judgment is modified, all 
liens and securities obtained under it shall be preserved 
to the modified judgment.” In the case of Bond v. 
Wycoff, 42 Neb. 214, it was held that before the defend- 
ant was entitled to have a judgment against him set 
aside under the provisions of sections 602-611 of the 
Code, it was necessary for him to allege and prove that 
he had a valid defense, in whole or in part, to the cause 
of action stated in the petition. In Gilerest v. Nantker, 
47 Neb. 58, it was held that where a defendant petitions 
for a new trial after the term at which judgment was 
entered, he must plead facts showing that his defense is 
meritorious; and in Thompson v. Sharp, 17 Neb. 69, it 
was decided that when the plaintiff applies for a new 
trial after the adjournment of the term at which judg- 
ment was rendered against him, he must make it appear 
that he has a valid cause of action. But to entitle plain- 
tiff to the order of June 22, 1897, it was not only neces- 
sary for her to allege and prove a valid cause of action, 
but it was also necessary, under the section of the statute 
just quoted, to secure an adjudication that her cause of 
action was prima facie valid. (Janes v. Howell, 37 Neb. 
320; Western Assurance Co. v. Klein, 48 Neb. 904.) This 
she failed to do, and such failure would, of itself, require 
a reversal of the order. (State v. Duncan, 37 Neb. 631.) 
The conclusion thus reached renders unnecessary a de- 
cision of other questions argued in the briefs of counsel. 
A nune pro tune judgment for $4,000 having been ren- 
dered on June 26, 1897. in plaintiff’s favor on the first 
verdict, it is hereby reversed. The order of June 22, 
1897, is also reversed and the judgment and orders 
therein mentioned are reinstated in full force and effect. 


JUDGMENT ACCORDINGLY. 
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JOHN A. HORBACH, APPELLANT, V. CITY OF OMAHA ET AT.., 
APPELLEES. 


Firep Marc 8, 1898. No. 9644. 


1, Municipal Corporations: NuIsANCE: TAXATION: PoLICE POWER: 
SratuTEs. A statute authorizing municipal authorities to drain, 
fill, or grade lots or pieces of ground within the corporate limits 
“go as to prevent stagnant water, banks of earth, or other nuisance 
accumulating or existing thereon,” and providing for the assess- 
ment of the entire expense of the improvement against the prop- 
erty so drained, filled, or graded, is not in violation of the pro- 
vision of the constitution relating to special taxation for local 
improvements. The enactment of such a law is a warranted exer- 
cise of the police power of the state. 


2. Nuisance: ExrENsr oF ARATEMENT: Taxation. But where the 
owner of the land is en itled, by the terms of the statute, to notice, 
and an opportunity to do the work himself, the city authorities 
have no jurisdiction to proceed with the improvement until such 
notice and opportunity have been given. 


3. Taxation: QuirnTING TiTtLE. When the statute in such cases requires 
notice to the owner and no notice is served, an assessment against 
his property to de‘ray the expense of grading and filling the same 
is wholly void and will be canceled as a cloud on his title 


APPEAL from the district court of Douglas county. 
Heard below before Kryson, J. Reversed. 


The opinion contains a statement of the case. 


Charles A. Goss, for appellant: 


Appellant contends that if the city filled or graded said 
lots, it must have done se by reason of their condition 
being a nuisance; that as a condition precedent to the’ 
city causing the lots to be filled it must have given him 
notice to fill or grade them; that it never gave him such 
notice, and therefore the alleged tax is void. (Compiled 
Statutes 1887, ch. 12a, sec. 29; Cooley, Taxation [2d ed. ] 
365, 609; First Presbyterian Church v. City of Fort Wayne, 
36 Ind. 338; In re Appeal of Powers, 29 Mich. 504; People 
a. Sneath, 28 Cal. 612; Smith v. Davis, 30 Cal. 586; Taylor 
v. Downer, 31 Cal. 480; Johnston v. City of Oshkosh, 21 Wis. 


‘ 
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184; Kneeland v. City of. Mileaukee, 18 Wis. 481; Atkins v. 
Kinnan, 20 Wend. [N. ¥.] 241.) 

The special assessment sought to be made in this case 
» is unconstitutional because the section of the charter 
under which such work is to be done is contrary to the 
constitution. (Constitution, art. 9, sec. 6; Compiled Stat- 
utes 1887, ch. 12a, sec. 29; Hanscom v. City of Omaha, 11 
Neb. 43.) 


W. J. Connell, for the city of Omaha. 


H. H. Scott, also for the city of Omaha: 


The provisions of the statute authorizing the mayor 
and council to abate a nuisance resulting from stagnant 
water, by draining, filliug, or grading the property 
whereon such nuisance exists and levying the expense 
thereof upon such property, ave not unconstitutional. 
(Bancroft v. City of Cambridge, 126 Mass. 438; Lurasworth 
v. City of Boston, 121 Mass. 173; Welch v. City of Boston, 
126 Mass. 442; City of Charleston v. Werner, 17 S. EE. Rep. 
[S. Car.] 33; Smith v. City of Milwaukee, 18 Wis. 69; Don- 
nelly v. Decker, 17 N. W. Rep. [Wis.] 389; Bradley v. New 
York & N. H. k. Co., 21 Conn. 305; O’ltiley v. Kankakee 
Valley Draining Co., 32 Ind. 169.) 

The assessment against property drained of the cost 
of drainage, when demanded as conducive to public 
health.and to prevent the existence of a nuisance, is not 
an exercise of the taxing power, but constitutes merely 
a proper exercise of police power of the state. (Thomp- 
son v. Treasurer of Wood County, 11 O. St. 678; People «. 
Mayor of Brooklyn, 4 N. Y. 419; Egyptian Levee Co. v. 
Hardin, 27 Mo. 495; Ix parte New Orleans Draining Co., 11 
La. Ann. 338; Palmer v. Stumph, 29 Ind. 329; Anderson 
vr. Kerns Draining Co., 14 Ind. 199; Booth v. Town of Wood- 
bury, 32 Conn. 128; State v. Sargent, 45 Conn. 373; Austin 
r. Murray, 16 Pick. [Mass.] 126; Freneh v. Kirkland, 1 
Paige Ch. [N. Y.] 117; Woodruff v. Fisher, 17 Barb. [N. 
Y.] 224; Norflect rv. Cromoell, 70 XN. Car. 634; Ntate v. City 
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Council of Charleston, 12 Rich. [S. Car.] 702; State v. City of 
Newark, 27 N. J. Law 185; Cooley, Taxation [1st ed.] 
402, and authorities there cited; Village of Carthage v. 
Frederick, 122 N. Y. 268; In re Godard, 16 Pick. [Mass.] 
504; Union R. Co. v. City of Cambridge, 11 Allen [Mass.] 
287; Kirby v. Boylston Market Ass’n, 14 Gray [Mass.] 252; 
Reinken v. Fuehring, 6 Am. R. & Cor. Cas. [Ind.] 82; City of 
Philadelphia v. Goudey, 36 W. N. Cas. [Pa.] 246; Phila- 
delphia v. Glading, 36 W. N. Cas. [Pa.] 247; City of St. 
Louis v. Stern, 3 Mo. App. 48; Vhorpe v. Rutland & B. R. 
Co., 27 Vt. 140; Commonwealth v. Alger, 7 Cush. [Mass.] 
53. 84; Chicago B. & Q. R. Co. v. State, 47 Neb. 549.) 

Notice of the proposed abatement of the nuisance was 
unnecessary. (Chicago, B. & Q. R. Co. v. State, 47 Neb. 
549; Baumgartner v. Hasty, 100 Ind. 575; Lawton v. Steele, 
119 N. Y. 226; Dunbar v. City Council of Augusta, 96 Ga. 
390; Barker v. City of Omaha, 16 Neb. 271; Durst v. Griffin, 
31 Neb. 673.) 


Ralph W. Breckenridge, for receiver of German Savings 
Rank: 


The city had power and authority to abate the nuisance 
on the lots in controversy and assess the cost thereof upon 
the property. (Smiley v. MacDonald, 42 Neb. 5; City 
Council of City of Charleston v. Werner, 38 8. Car. 488.) 

Notice of the proposed abatement of the nuisance was 
not necessary. (North Chicago City R. Co. v. Town of Lake 
View, 105 Ill. 207; King v. Davenport, 98 11]. 305; Walson 
vc. Town of Philippi, 39 W. Va. 75.) 


W. A. Saunders, also for appellees. 


SULLIVAN, d. 


An ordinance of the city of Omaha, passed in 1887, de- - 
clared certain lots owned by John A. Horbach to be a 
nuisance and directed the board of public works to take 
the necessary steps to abate such nuisance. This was 
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done. The lots were filled with earth and a special 
assessment agdinst them was afterwards made by the 
city authorities to defray the cost of the improvement. 
This assessinent remaining unpaid, the property was sold 
and x tax certificate issued to the purchaser, who 
assigned Lhe same to the German Savings Bank, of which 
McCague is now receiver. This action was brought in 
the district court for Douglas county to obtain a cancella- 
tion of the tax certificate as a cloud on Horbach’s title. 
But the court on the trial adjudged the certificate to be a 
valid lien and ordered the lots sold for its satisfaction. 
Horbach has brouglit the case here on appeal. 

The steps which resulted in the issuing of the tax cer- 
tificate were taken under section 29 of the charter of 
1887, which is as follows: “The mayor and council shall 
have power to require any and all lots or pieces of ground 
within the city to be drained, filied, or graded, so as to 
prevent stagnant water, banks of earth, or any other 
nuisance accumulating or existing thereon; and upon 
the failure of the owners of such lots or pieces of ground 
‘to fill, drain, or grade the sane, when so required, the 
council may cause such lots or pieces of ground to be 
drained, filled, or graded, and the cost and expense 
thereof shall be levied upon the property so filled, 
drained, or graded, and collected as other special taxes.” 
(Compiled Statutes 1887, ch. 12a, sec. 29.) The validity 
of this section is assailed on the ground that it provides 
an unconstitutional basis of taxation. The contention 
is obviously unsound. The charge authorized by the sec- 
tion to defray the expense of draining, filling, or grading 
jots, the condition of which amounts to a nuisance, is not 
a “tax” or “assessment” at all within the meaning of 
those terms as they are used in the constitution. The, 
abatement of nuisances menacing the public health or 
safety is the main purpose of the law, and its enactment 
was a warranted exercise of the police power of the state. 
(Cone v. City of Hartford, 28 Conn. 363; Williams v. Mayor 
of Detroit, 2 Mich. 560; Bancroft v. Cambridge, 126 Mass. 
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438; Booth rv. Town of Woodbury, 32 Conn. 128; O’ Reiley r. 
Naukakee Valicy Draining Co., 32 Ind. 169; Reeves v. Prets- 
urer, 8 O. St. 333; Donnelly v. Decker, 58 Wis. 461; State 
r, City of Newark, 27 N, J. aw 185.) 

But appeUant insists that if the law is valid the city 
was not justified in proceeding under it without notice to 
him, and that no notice was ever given. The decree of 
the district court recites that no written notice or order 
requiring Horbach to fill or grade the lots was ever 
served. The language of this finding implies that the 
court may lave reached the conclusion that notice in 
some other form was viven, but after a diligent search 
we are prepared to say that the record affords no evi- 
dential support for that implication. And there can be 
in this case no presumption of law to supply the want of 
proof. (d/utchinson v. City of Omaha, 52 Neb. 345; Smith 
v. City of Omaha, 49 Neb. 883.) Under the section of the 
charter above quoted it is quite clear that the power of 
the city to fill or grade the lots in question at the owner’s 
expense depended upon a previous demand having been 
made upon him to do the work and a refusal on his part 
to do it. Demand and refusal were indispensable and. 
prerequisite to the authovity of the city to improve the 
property and charge it with the expense of the improve: 
ment. The legislature having prescribed the terms on 
which the city was authorized to make assessments of 
this character, the power to make them could be lawfully 
exercised, only, when there had been a substantial eom- 
pliance with the statute. This proposition is well estab- 
lished by authority. (Aaederson rv. Conmeissioners of Tamil- 
ton County, 12 O. St. 644; Mitton rv. Wacker, 40 Mich. 229; 
Hdmiston ov. Ndmiston, 2 O. 253; Mass v. Sechawer, 60 
Wis. 525; Grace rv. Board of Health, 135 Mass. 490; ateh- 
Lurg R. Co. v. City of Fitchburg, 121 Mass. 182; Northampton 
v. Abell, 127 Mass. 507; Hutchinsan v. City of Omaha, 52 
Neb. 345; Johnston v. City of Oshkosh, 21 Wis. 186.) In 
the case last mentioned, which involved the validity of 
an assessment for a local improvement, it was held that, 
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because there was a failure to comply with the provisions 
of the statute requiring the owner of the property to be 
notified and given an opportunity to do the work himself, 
the tax was unauthorized and wholly void. In the opin- 
ion of the court, delivered by Dixon, J., it is said: “very 
one having had the slightest experience in such matiers 
knows that the right reserved to owners and occupants 
to make the improvements themselves is a substantial 
‘right and one which cannot be dispensed with without 
very great danger of oppression and injustice.” And in 
Fass v. Scehawer, supra, Lyon, J., speaking of an assess- 
ment made without the statutory notice to the property 
owner and an opportunity to him to do the work himself, 
uses this language: “No notice being given, the board of 
public works would be absolutely powerless to make a 
valid contract to do the work, and thus the very ground- 
work of a tax to pay for the same would be wanting.” 
Our conclusion is that the city council of Omaha had no 
authority to grade appellant’s lots and was without juris- 
diction to levy the assessment in controversy and that 
such assessinent was aud is absolutely void. 

But it is urged on behalf of appellees that even if the 
assessment is void no relicf can be grauted against them 
in this action without requiring Horbach to first pay the 
just and reasonable value of the improvement for which 
the tax was levied. Suchis notthelaw. Against a void 
special assessment, no question of estoppel being in- 
volved, a court of equity will always grant relief without 
imposing terms. (Brown v. City of Denver, 7 Colo. 305: 
Harcthorne v. City of Hast Portland, 13 Ore. 271; Bellerue 
Improvement Co. ¢. Village of Bellerue, 39 Neb. 876; Smith v. 
City of Omuha, 49 Neb. 883; Touzalin v. City of Omuhu, 25 
Neb. 817; Hutchinson v. City of Omaha, 52 Neb. 315; Har- 
mon v. City of Omaha, 538 Neb. 164.) 

We have not overlooked the argument of counsel fer 
appellees that this assessment may be sustained under 
section 30 of the charter of 1887 without proof that any 
notice was given. Section 30 is as follows: “The mayor 
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and council shall have power to make regulations to se- 
cure the general health of the city; to provide for the 
prevention, abatement, and removal of nuisances; to 
make and prescribe regulations for the location, con- 
struction, and keeping in order all slaughter houses, 
stock yards, warehouses, stables, or other places where 
offensive matter is kept, or is liable to accumulate, 
whether within the corporate limits or within three miles 
thereof; and to regulate or prevent the carrying on of 
any business which may be dangerous or detrimental to 
the public health or the manufacture or vending of arti- 
cles obnoxious to the health of the inhabitants; and the 
mayor and council are hereby authorized to abate and 
remove any nuisance and the cause thereof in a summary 
manner at the cost of the owner or occupant of the prem- 
ises where the nuisance or the cause thereof may be, and 
for that purpose may enter upon and take possession of 
any premises or property where such nuisance may exist 
or be produced, and may collect such cost by civil action 
in any court of competent jurisdiction, or may assess the 
same against any such premises or property.” (Com- 
piled Statutes 1887, ch. 12a, sec. 30.) It will be observed 
that this section provides for the abatement of nuisances 
generally, while section 29 has special reference to the 
‘abatement of nuisances upon real estate by grading, fill- 
ing, or draining the same. The latter section having 
made specific provision for the abatement of nuisances 
of the kind in question in this case must, under a well 
settled rule of construction, be held exclusively applica- 
ble. (Merrick v. Kennedy, 46 Neb. 264; State v. City of 
Kearney, 49 Neb. 325.) The judgment of the district 
court is reversed and judgment will be entered in this 
court in accordance with the prayer of the petition. 


REVERSED AND DECREE FOR PLAINTLFR, 
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HaARtTVrorD Lire & ANNUITY INSURANCE COMPANY V. 
EvizaA A. HASTMAN., 


FiLeD Marcit 3, 1898. No. 7869. 


1. Insurance: PAYMENT OF PREMIUMS: WAIVER OF TERMS. Stipulations 
in a contract of life insurance providing for a forfeiture in case of 
default by the insured in paying premiums at a place and on a day 
specified are inserted for the benefit of the company and may be 
waived by it. « , 


Such waiver may be inferred from the acts, 
declarations, or conduct of the officers or agents of the insurance 
company charged with the management of its business, and acting 
within the scope of their authority. 


A provision in a policy of life insurance re- 
quiring payment of assessments in cash at its office in a distant 
state is waived by habilually accepting good checks in lieu of cash. 


4, ———_: 


————. When an insurance company invites its 
patrons to use the mails in transmitting premiums and gives 
express directions in relation thereto, it will warrant an inference 
that the company intended to accept as payment funds sent to it 
by mail in time to reach its office in due course, on or before the 
day such premium would fall] due. 


Irror from the district court of Douglas county. 
Tried below before FrerGuson, J. Affirmed. 


Warren Switzler, for plaintiff in error. 
IR. Andrews and H. C. Brome, contra, 


SULLIVAN, J. 


This proceeding in error is prosecuted to obtain a 
reversal of a judgment for $2,123.56 rendered by the dis- 
trict court for Douglas county in favor of Eliza A. East- 
man against the Hartford Life and Annuity Insurance 
Company. The action was upon a policy of insurance 
issued by the plaintiff in error, on the life of George W. 
Eastman. and payable on lis death to his wife, the de- 
fendant in error. ‘The policy provided that premiums 
becoming due should be paid at the office of the company 
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in Hartford, Connecticut, on ox before the 5th day of the 
mouth next following the call therefor; and it was fur- 
ther provided that the policy should lapse in case of 
non-payment of any premium according to the terms of 
the contract. To secure the reinstatement of a lapsed 
policy it was necessary for the insured to pay the pre- 
mium and farnish a health certificate. On December 5, 
1893, a premium of $9.94 became due and was unpaid. 
On the 26th of the same month Eastman died. The com- 
pany rests its defense to the action on the proposition 
that the policy had lapsed and was not in force at the 
time of Eastman'’s death. The defendant in error con- 
tends that the company had waived its right to insist on 
a strict compliance with the provision of its policy in 
regard to the payment of premiums. It appears that in 
1891 the policy in question was pledged to C. I. Reed, 
who thereafter paid the premiums by issuing to the plain- 
tiff in error the check of C. Ff. Reed & Co., drawn on the 
Virst National Bank of Omaha and mailed in time to 
reach Hartford on ov before the oth of the month in 
which they became due. It further appears that in the 
years 1889 and 1890 there were five occasions on which 
payments were not made at the time required by the 
policy and that in every such case Eastman furnished a 
health certificate to the company and received from it a 
reinstatement certificate. On the trial the jury found— 
and we accept the finding as conclusive of the fact—that 
on December 1 Reed mailed at Omaha a check, in the. 
usual form, for $9.94, to the insurance company at Hart- 
ford, to pay the premium maturing on December 5. This 
check did not reach its destination until December 9, and 
the company then declined to accept it and returned it 
to Eastman with a letter advising him that the poliev 
had lapsed and that he must furnish a health certificate 
in order to secure a reinstatement. Being then sick, as 
it seems. Eastinan was unable to procure this certificate. 

Irom the foregoing statement it will be seen that the 
only question in the case is whether the company waive | 
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its right to declare a forfeiture of the policy for non-pay- 
ment of the last premium on tle day it became payable. 
By the terms of the contract the company was entitled 
to receive all premiums in cash at its office in Hartford 
on the day they became due; and for a failure to so pay 
any such premium the company might rightfully declare 
a forfeiture. But this provision was inserted in the con- 
tract for the company’s benefit and might be waived by 
it. This proposition is abundantly established by au- 
thority (11 Am. & Eng. Ency. Law 308); and it is equally 
well settled that such waiver may be inferred from the 
acts, declarations, or conduct of the officers or agents of 
the company charged with the management of its busi- 
ness and acting within the scope of their authority. Any 
act of the insurer which reasonably indicates a purpose 
not to insist on a strict compliance with any provision of 
its policy will be deemed a waiver of the right secured to 
it by such provision. (/lome Protection Ins. Co. ve Avery; 
85 Ala. 348; Heaton v. Manhatlan Fire Ins. Co, TR. 1. 502; 
Pittsburgh Boat-Yard Co. v. Western Assurance Co., 118 Pa. 
St. 415.) 

It is conceded that the right to insist on payment in 
cash of the December premium was waived by the previ- 
“ous acceptance of checks for other premiums; but it is 
argued quite vehemently that the waiver went no fur- 
ther. We think, however, that it did. The mortuary 
calls sent out by the company to its patrons instructed 
them to “register all letters containing currency or postal 
notes,” and to “transmit this notice with remittance for 
return with payment indorsed.” By these notices the 
company called on its patrons for the payment of matur- 
ing premiums and pointed them to the post office as the 
medium through which payment should be made. It 
went further. It not only selected the agency, but it 
gave explicit directions how to use it. It, in effect, said 
to each of its policy-holders: “On the 5th of next month 
your premium for the current quarter will be due. Make 
payment to us through the postal department; and if 
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your remittance be in the form of currency or postal 
notes, register your letter containing the same; other- 
wise you need not do so.’ Had Eastman, acting on this 
invitation, sent currency or a postal note instead of 
Reed’s check, it would hardly be claimed that his policy 
lapsed because his letter was lost or delayed in trausmis- 
sion. Having invited its patrons to use the mails in 
making payment of their premiums, it is but reasonable 
and just to infer that the company intended to accept as 
payment funds sent by mail in time to reach it, in due 
course, on or before the day such premiums would be- 
come due. Eastmau, of course, did not send either cur- 
rency or postal notes, but he did send that which the 
company had, by its previous conduct, led him to believe 
would be considered and treated as the equivalent of 
cash. We think the jury were fully warranted in find- 
ing, on the evidence before them, a waiver by the com- 
pany of the provisions of the policy under which a for- 
feiture is claimed. Forfeitures are not favored and have 
often been denied on evidence of waiver or estoppel much 
less persuasive than that produced on the trial of this 
cause. (Appleton v. Phoenix Mutual Life Ins. Co., 59 N. H. 
541, 47.Am. Rep. 220; Currier v. Continental Life Ins. Co., 
53 N. H. 538; /featon v. Manhattan Fire Ins. Co., 7 R. 1. 502; 
Hodson v. Guardian Lafe Ins. Co., 97 Mass. 144; Cotton 
States Lafe Ins. Co. v. Lester, 62 Ga. 247; Union Central Life 
Ins. Co. v. Pottker, 33 O. St. 459; Meyer v. Knickerbocker 
Lafe Ins. Co., 73 N. Y. 516, 29 Am. Rep. 200; Miller v. Hagle 
Life & Health Ins. Co., 2 E. D. Smith .[N. Y.] 268; Aina 
Ins. Co. v. Simmons, 49 Neb. 811; Home Fire Ins. Co. of 
Omaha v. Kennedy, 47 Neb. 188; Western Home Ins. Co. v. 
Richardson, 40 Neb. 1.) 

This company has for years collected premiums on the 
policy in suit, and it should not now be permitted to 
escape liability because the agency, which was employed 
at its instance to transmit the premium from Omaha to 
its office at Hartford, has failed to act with its usual 
promptness and precision. In the case of Kenyon v. 
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Knights Templar & Masonic Mutual Aid Ass’n, 122 N. Y. 
247, a case quite similar in its facts to the one at bar, the 
court, speaking through Bradley, J., quotes with ap- 
proval the following language from the case of New York 
Life Ins. Co. v. Eggleston, 96 U. S. 572: “Forfeitures are 
not favored in the Jaw; and courts are always prompt to 
seize hold of any circumstances that indicate an election 
to waive a forfeiture, or an agreement to do so on which 
the party has relied and acted. - Any agreement, declara- 
tion, or course of action. on the part of an insurance com- 
pany, which leads a party insured honestly to believe that 
by conforming thereto a forfeiture of his policy will not 
be incurred, followed by due conformity on bis part, will 
and ought to estop the company from insisting upon the 
forfeiture, though it might be claimed under the express 
letter of the contract.” 

But itis urged by the plaintiff in error that the course 
of dealing between itself and Eastman in the years 1889 
and 1890 effectually rebut any inference of a waiver of its - 
right to insist on a forfeiture for non-payment of assess- 
ments according to the provisions of the policy. We do 
not take that view of the matter. Attached to each 
mortuary call is a blank application for reinstatement 
which, according to its terms, “is to be signed when pay- 
ment is past due or when it will not reach home office 
until past due.” On one occasion in 1889 the insured 
filled out this application and mailed it at Omaha the 
day before the assessment was due; but there is no in- 
stance where such certificate was ever furnished or re- 
quired when the premium was mailed in time to reach 
Hartford, in due course, on or before the day it was paya- 
ble. It does not appear that any of the belated pay- 
ments made in 1889 and 1890 were mailed with the 
expectation that they would or could reach theiv desti- 
nation within the time required by the contract ot the 
notice issued in pursuance thereof. The judgment of 
the district court is 

AFFIRMED. 
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Crark & LEONARD INVESTMENT COMPANY, APPELLEE, V. 
BELLE V. HAMILTON EY AL., APPELLANTS, LT AL. 


FILED Marcu 3, 1898. No. 9435. 


1, Mortgages: FaLsk CERTIFICATE OF SATISFACTION: ForRECLOSURR. 
A certificate of satisfaction issued by the clerk of the district 
court and recorded by the register of deeds pursuant to sections 
83 and 83b, article 1, chapter 18, Compiled Statutes 1897, does 
not suspend the execution of a decree for the foreclosure and sale 
of the land described in such certificate when, in fact, there has 
been no re‘ease, payment, or satisfaction. 


2. Judicial Sales: Return: CONFIRMATION. It is not a valid objection 
to the confirmation of a judicial sale that the order of sale, under 
which the sheriff or other officer acted, was not returned within 
sixty days from the date of its issuance. 


APppraL from the district court of Lancaster county. 
Heard below before HoumEs, J. Affirmed. 


W. S. Hamilton and Prite Westermann, for appellants. 
S. L. Geisthardt, contra. 


SULLIVAN, J. 


To reverse an order of the district court of Lancaster 
county confirming a sale of real estate made under a 
decree of foreclosure Belle V. Hamilton and William 8. 
Hamilton have brought this case here by appeal. Two 
objections to the confirmation are argued in appellants’ 
brief. We will consider them in the order of their pre- 
sentation. 

The decree of foreclosure was rendered on the 29th 
day of March, 1893, and on the 29th day of August, 1°94. 

- the clerk of the district court issued, and there was filed 
in the office of the register of deeds of said county on the 
same day a certificate of satisfaction of the mortgage 
which was the basis of the decree. This certificate was 
so issued and filed pursuant to the provisions of section 
83a and 88) of article 1, chapter 18, Compiled Statutes 
1897. There was, in truth, no satisfaction of the mort- 
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gage, and the certificate of the clerk reciting satisfaction 
was false in fact and improvidently issued. On Novem- 
ber 17, 1896, a sale of the mortgaged premises under the 
decree in question was vacated for alleged irregularity 
and an order for another sale was entered on the records 
of the court. This order directs “that said sheriff pro- 
ceed forthwith again to sell said property pursuant to 
the terms of said decree under the appraisement as here- 
tofore made by him.” Counsel for appeltant, in effect, 
contends that the district court possessed no power to 
carry its decree into execution until the certificate of 
satisfaction issued by the clerk and recorded by the rezis- 
ter of deeds should be canceled and recalled. We think, 
however, that the existence of this certificate was not an 
insuperable obstacle to the enforcement of the decree. 
It was evidence in the office of the register that the mort- 
gage had been paid, and that was the full extent of its 
legal efficacy. It could no more suspend the force of the 
decree than could any other evidence of payment. No 
precedent has been cited and we know of none which 
supports appellants’ contention. The cases denying the 
power of the clerk to issue an execution upon a satisfied 
judgment are entirely wanting in analogy. Upon the 
records of the district court there is neither actual nor 
apparent satisfaction of the,decree in this case; and the 
district court, since the alleged satisfaction, has specific- 
ally directed the execution of the decree as rendered. 

The second objection to the confirmation is based on 
the failure of the sheriff to return the order of sale within 
sixty days from the date of its issuance. This objection 
was properly overruled. In the case of Amosieag Sav- 
ings Bank v. Robbins, 538 Neb. 776, and also in the case of 
Jarrett v. Hoover, 54 Neb. 65, both decided at the pres- 
ent term, we held that the failure to return an order of 
sale within sixty days from its date is not a valid objec- 
tion to the confirmation of a judicial sale. It follows 
that the judgment of the district court is right and 
should be 

AFFIRMED. 
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ALEXANDER CALMELET, APPELLED, V. JACOB SICHL, 
APPELLANT. 


FILED Marcu 3, 1898. No. 9698. 


1. Appeal: PLEADING. When there is filed in the supreme court ob 
appeal no pleading but a supplemental petition, and the decree 
discloses the fact that it was rendered upon consideration of a 
petition and supplemental petition, the decree of the district court 
will be affirmed. 


A second appeal to the supreme court is so far inde- 
pendent of a former appeal that pleadings filed in the original 
‘appeal cannot be referred to in that subsequently taken, for the 
purpose of ascertaining what issues had been originally joined 
and presumably were tried, when there was entered the decree 
sought to be reversed. 


Apprat from the district court of Otoe county. Heard 
below before Ramsrny, J. Affirmed. ; 


John C. Watson, John V. Morgan, and John W. Dizon, for 
appellant. 


Edwin F. Warren, contra. 


Ryan, C. 

A former judgment in this case’ was considered and 
reversed in Culimelet v. Sichl, 48 Neb. 505. There has 
since been entered a decree, from which this appeal is 
prosecuted. In the record now presented for our con- 
sideration there is no pleading, but a supplemental peti- 
tion, in which there are alleged certain acts of the 
defendant in defiance and disobedience of an injunction 
which were destructive of the rights and interests of the 
plaintiff with respect to real property owned by the 
latter. There was in this supplemental petition a prayer 
that a nuisance created by the acts and aggressions above 
referred to might be abated and, by injunction, prevented 
in future. The defendant filed a motion to strike this 
supplemental petition from the files, for the reasons: 

iI 
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“First, it is not a supplemental petition;- second, it is not 
a complete petition in itself. It is not such a petition as 
plaintiff was given leave of court to file.” There was no 
ruling on this motion, but there was a trial. In the de- 
cree it was found that plaintiff “is entitled to the relief 
prayed for in his petition and supplemental petition filed 
herein,” etc. By this recitation we are advised that in 
this case there was a petition considered which is not in 
this record. In Lowe v. Riley, 41 Neb. 812, it was held 
that in this court a bill of exceptions must contain all the 
evidence upon which questions of fact are to be deter- 
mined, and that, for the purpose of obtaining such «de- 
termination, it was not sufficient to refer to another bill 
of exceptions in an independent case. On the principle 
involved in Lowe v. Riley, supra, it was held in Lindsay v. 
State, 46 Neb. 177, that this court could not be asked to 
rule upon a question of fact not presented by the record 
under consideration. Counsel for appellant seem to 
assume that we can examine the pleadings filed in this 
court in a former controversy in this same case. The 
principle above applied forbids this, for the former ap- 
peal and this one are as independent of each other in 
this court as they would be if there was no identity of 
parties. There is left open to us no other course, and the 
judgment of the district court is accordingly 


AFFIRMED, 


LANCASTER COUNTY Vv. W. A. GREEN ET AL, 
FILED MarcH 3,1898. No. 7885. 


1. County Board: Powers. A board of county commissioners, in addi- 
tion to the powers specially conferred by statute, has such other 
powers as are incidentally necessary to enable such board to carry 
into effect the powers granted. 


23S 


The word “necessary” considered and, in respect to 
the implied powers of boards of county commissioners, held to 
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mean no more than the exercise of such powers as are reasonably 
required by the exigencies of each case as it arises. 


3. Instructions: QuESTION ror JuRY. An instruction which withdrew 
from a jury the consideration of the necessity of employing bro- 
kers to refund county bonds, because in the contract, for the per- 
formance of which the recovery was sought against the county, 
its commissioners had assumed to determine the existence of such 
necessity, Acid erroneous. 


Error from the district court of Lancaster county. 
Tried below before Haun, J. Reversed. 


A. G@. Greenlee and A. B. Harvey, for plaintiff in error. 
Lamb & Adams, L. W. Billingsley, and Rk. J. Greene, contra. 


Ryan, C. 


While there may be room for doubt as to the correct- 
ness of our position, we assume that this case was an 
appeal from the disallowance of a claim by the board of 
county commissioners of Lancaster county. In the peti- 
tion filed in the district court of that county the plain- 
tiffs, Green & Van Duyn, alleged that December 27, 1893, 
they had entered the service of said county as agents to 
refund certain of its bonds at an agreed compensation of 
$7,500 if successful; that they had performed their under- 
taking and were entitled to a balance of $5,500 after 
crediting the county with a payment of $2,000. By its 
answer the county joined issue as to the existence of any 
indebteduess owing by it to the above named plaintiffs. 
Upon a trial of the issues there was a verdict for the 
plaintiffs in the sum of $2,046.64, and a judgment thereon 
was rendered against the county, which prosecutes these 
proceedings in error. 

There was given, among other instructions, the follow- 
ing: 

“2. Under the statutory law of this state and the con- 
struction thereon placed by the supreme court of Ne- 
braska, the board of county commissioners had lawful 
authority and legal right to make and enter into said 
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contract, and employ said Green & Van Duyn as agents 
to assist said board, if necessity therefor existed, in re- 
funding the bonds of the county at a lower rate of inter- 
est. The question of the necessity of said employment of 
agents to aid the county board in refunding said bonds 
does not arise, and is not an issue in this case as between 
the parties to this suit, for the reason that the county 
board itself in said contract has determined the question, 
and so in reaching a verdict vou will discard the question 
of necessity of the employment, of agents entirely from 
your consideration.” 

We shall now consider the two distinct propositions 
recognized in the above instruction, first, that the board 
had the anthority to enter into the contract if a necessity 
therefor existed, and, second, that the assumption of the 
right to enter into the contract by the board was con- 
clusive as to its power in that respect. 

By the provisions of section 23, article 1, chapter 18, 
Compiled Statutes, the management of the county funds 
and county business, except in certain cases not neces- 
sary to consider, was entrusted to this board. With re- 
spect to the faithful peuformance of their duties by the: 
members of the board the same presumptions obtain as 
wre entertained with reference to the discharge of their 
duties by other officers. 

In Nivwe City & P. R. Co. v. Washington County, 8 Neb. 30, 
occurs this language: “It was insisted on the argument 
that the law presumes all officers have done their duty. 
This is true in some respects, but when the acts of offi- 
cers who exercise judicial functions of limited jurisdic- 
tion are questioned, the rule is well settled that they 
must not only show they acted within the authority 
granted, but it must also appear of record that they had 
jurisdiction. (Frees v. Ford, 6 N.Y. 176; Yates v. Lansing, 
9 Johns. [N. Y.] 487; Reynolds v. Stansbury, 20 O. 353; 
Wheelor v. Raymond, 8 Cow. [N. Y.] 314; Bloom ve Bur- 
dick, 1 Hill [N. Y.] 130.)” 

In State v. Lincoln County, 1&8 Neb, 283, it was said: “Lt 
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is well settled in this state that counties have no inhvrent 
power, and that their commissioners or ageuts acting 
for them have only such powers, generally, as are 
specially pranted to them by statute, or such as are it 
cideutally necessary to carry into effect those which are 
grauted.” In support of this proposition there were 
cited Hallenbeck v. Hahn, 2 Neb. 397; Siouwr City & PR. 
Co. v. Washington County, supra; Serson v. Kelley, 3 Neb. 
107; People v. Commissioners of Buffalo County, 4 Neb. 157; 
Hanlin v. Meadrille, 6 Neb. 233; State v. Buffalo County, 
6 Neb. 460; J/eCann v. Otoe County, 9 Neb. 324; Walsh rv. 
Rogers, 15 Neb. 311. In addition to these there might 
now be cited Douglas County vo Weller, 48 Neb. 635, aid 
Tullock v. Webster County, 46 Neb. 211. This erant of 
power must be strictly coustrued. (State vr. Lincolu 
Oounty, supra; Siouwr City & P. R. Co. v. Washington County, 
supra; Sexson a. Nelley, supra; People v. Commissioners of 
Buffalo County, supra; Commissioners of Hamilton County 
v. Mighels, 7 O. St. 115; Treadwell v. Commissioners of Han- 
cock County, 11 O. St. 190.) 

We ave not aware of any opinion in which is so thor- 
onghly discussed the force of the word “necessary” as in 
UeCulloch cv. State of Marylaud, 4 Wheat. [U.8.] 316, from 
which the following language of Marshall, C. J., is 
quoted: 

“Congress is not empowered by it [the constitution] 
to make all laws which nay have relation to the powers 
couferred on the government, but such only as may be 
necessary and proper’ for carrying them into execution. 
The word ‘necessary’ is considered as coutrolling the 
whole sentence and as limiting the right to pass laws for 
the execution of the granted powers to such as are indis- 
pensable and without which the power would be nuga- 
tory; that it excludes the choice of means and leaves to 
congress, in each case, that only which is most direct and 
simple. 

‘Ts it true that this is the sense in which the word 
necessary’ is always used? Does it always import an 
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absolute, physical necessity, so strong that one thing to 
which another may be termed necessary can not exist 
without that other? We think it does not. If reference 
be had to its use in the common affairs of the world, or 
in approved authors, we find that it frequently imports 
no more than that one thing is convenient or useful, or 
essential to another. To employ the means necessary to 
an end is generally understood as employing any means 
calculated to produce the end, and not as being confined 
to those single means without which the end would be 
unattainable. Such is the character of human language 
that no word conveys to the miud, in all situations, one 
single definite idea; and notbing is more common than 
to use words in a figurative sense. Almost all composi- 
tions contain words which, taken in their rigorous sense, 
would convey a meaning different from that obviously 
_intended. It is essential to just construction that many 
words which import some thing excessive should be 
understood in a more mitigated sense—in that sense 
which common usage justifies. The word ‘necessary’ is 
of this description. It has not a fixed character, peculiar 
to itself. It admits of all degrees of comparison; and is 
often connected with other words which increase ot 
diminish the impression the mind veceives of the urgency 
it imports. A thing may be necessary, very necessary, 
absolutely or indispensably necessary. To no mind 
would the same idea be conveyed by these several 
phrases. The comment on the word is well illustrated 
by the passage cited at the bar from the 10th section of 
the ist article of the constitution. It is, we think, im- 
possible to compare the sentence which prohibits a state 
from laying ‘imposts, or duties on imports or exports, 
except what may be absolutely necessary for executing 
its inspection laws,’ with that which authorizes congress 
‘to make all laws which shall be necessary and proper 
for carrying into execution’ the powers of the general 
government, without feeling a conviction that the con- 
vention understood itselt to change materially the mean- 
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ing of the word ‘necessary’ by prefixing the word ‘abso- 
lutely.’ - This word then, like others, is used in various 
senses; and, in its construction, the subject, the context, 
the intention of the person using them, are all to be 
taken into view.” 

The holding of this court in State v. Lincoln County, 
supra, was, in effect, that county commissioners of a 
county, acting for it, have generally only such powers as 
are specially granted to them by statute or such as are 
incidentally necessary to carry into effect those granted. 
The discussion of the word “necessary” above quoted 
illustrates the sense in which that word as used by this 
court should be understood. The county commissioners, 
therefore, are clothed not only with the powers expressly 
conferred upon them by statute, but they also possess 
such powers as are requisite to enable them to discharge 
the official duties devolved upon them by law. It was 
not practicable in advance to enumerate all the powers 
which the board of county commissioners might be per-. 
initted to exercise. To cover all contingencies very gen- 
eral language was employed, and from these considera- 
tions it necessarily results that the question whether or 
not the board has exceeded its powers must be deter- 
mined upou the circumstances of each case as it arises. 
Stute v. Board of Commissioners of Lancaster County, 20 
Neb. 419, seems to have been determined upon this 
theory, but of this there is by no means a certainty, for 
two of the judges announced that they were willing pay- 
ment of a certain amount should be made to the relator, 
but for what reason, or upon what theory, they failed to 
state. ; 

The first proposition in the instruction quoted was 
not inconsistent with the line of reasoning which, so fax, 
has been followed. The correctness of the other propo- 
sition cannot, however, be so readily conceded. As we 
have already stated, the powers of the board of county 
commissioners in many cases could only be conferred in 
general terms, and whether or not these powers haye 
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been transcended must be determined in view of the 
facts of each particular case as it arises. In the case at 
bar the exigency which required the employment of 
plaintiffs was defined in the contract set out in the peti- 
tion of plaintiffs, and it was said in the above quoted 
instruction, that the question of the necessity of em- 
ploying plaintiffs to aid in refunding the bonds of the 
county did not arise, for the reason that the county 
board, in said contract, has determined that question. 
The bill of exceptions in this case has been quashed, so 
that we cannot consider the facts established by the 
proofs, and this consideration should relieve us of the 
imputation of reflecting upon the conduct or motives of 
the county commissioners in this case when we say that, 
by recitation of their powers and of the necessities which 
require the exercise of them, no board of county commis- 
sioners can preclude inquiries into those questions. The 
second proposition embodied in the instruction under 
consideration was at variance with the views just stated, 
and the judgment of the district court is therefore re- 
versed. 
REVERSED AND REMANDED, 


Mary W. GAYLORD V. NEBRASKA SAVINGS AND Ex- 
CHANGE BANK. 


Finrp Marcin 3, 1898. No. 7854. 


fa 


. Indorsement of Note. An indorsement of a negotiable promissory 
note in this language, ‘Pay to the order of—Mary W. Gaylord,” 
held not a general indorsement, nor such an inddérsement as would 
transfer the legal title by a mere delivery of such note. 


2. Note: AssiGNMENT. A negotiable promissory note may be ‘trans- 
ferred by a separate distinct assignment thereof, but in such case 
the transferee will not be protected as against infirmities or de- 
fenses which might be shown as against the assignor. 


3. Estoppel: QUESTION ror Jury. An estoppel in pais, well pleaded, 
presents a question of fact, which, as such, shculd be submitted to 
the jury for determination. 
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Error from the district court of Donglas county. 
Tried below before FERGUSON, J. Reversed. 


James H. Melutosh, for plaintiff in error. 
Silas Cobb, contra. 


RYAN, C. 


This action was brought by Mary W. Gaylord in the 
district court of Douglas county against. the Nebraska 
Savings and Exchange Bank for the value of a certain 
promissory note which plaintiff alleged the bank had 
wrongfully couverted to its own use. This note was 
dated December 15, 1891, and by its terms was payable 
to Mary W. Gaylord, or order, December 15, 1896, with 
interest at the rate of six per cent per annum, evidenced 
by semi-annual coupons. The defenses of the bank will 
probably be best understood if there is given a portion of 
the undisputed history of this nute subsequent to its 
execution. 

Ralph E. Gaylord, a member of the firm of Muir & 
Gaylord, was the only son of Mary W. Gaylord. The 
note in question was taken by hin in settlement of some 
controversy and was, with a mortgage securing it, sent in 
a letter to plaintiff January 2, 1892. In this letter, ad- 
dressed to Mis. Gaylord in Florida, there was the follow- 
ing language: “Now I want, at the first opportunity, to 
dispose of this note and mortgage for you so as to lend 
the money for you at a better rate of intevest. I think I 
can do this soon. That I may have everything ready for 
this I inclose the bond for your indorsement and an 
assignment of the mortgage for your signature and ac- 
knowledgment. On the back of the note and each 
coupon you will see the words, ‘Pay to the order of, 
Please sign your name Mary W. Gaylord on the pencil 
line drawn uuder those words, eleven places in all. Also 
please sign your name to the assignment on the line 
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marked ‘xX’ and have it witnessed and acknowledged be- 
fore a notary public. * * * I cannot putin the name of 
the assignee, for I don’t know to whom I may sell this.” 
These instructions were complied with in respect to the 
note at least; and with the indorsements, as indicated, it 
and the mortgage were returned to Ralph EK. Gaylord, 
at Omaha. The form of indorsement on the bond and 
on each coupon attached thereto was as follows: 


“Pay to the order of 
y 
“MARY W. GAYLORD.” 


There were denials in the answer of the bank, and 
there were also averments that the firm of Muir & Gay- 
lord acted within the scope of its powers in transferring 
said note and mortgage to the bank, but there was no 
evidence to sustain these defenses, and Mrs. Gaylord 
testified that the above quotation from the letter of her 
son indicated the only manner in which he, or the firm 
of which he was a member, was authorized to use the 
note and mortgage. The answer of the bank, however, 
contained the following averments: “I'urther answering 
defendant says that it did on the 9th day of March, 1892. 
loan to Muir & Gaylord, F*. D. Muir and Ralph E. Gay- 
lord, the sum of eight thousand dollars ($8,000), lawful 
money of the United States, and did receive from the said 
Muir & Gaylord, F. D. Muir and Ralph E. Gaylord, their 
promissory note for the payment of the said eight 
thousand. dollars ($8,000) and interest six months after 
date. Defendant alleges that it did on the 9th dav of 
May, 1892, loan to the said I. D. Muir and Ralph E. Gay- 
lord the further sum of eight hundred dollars ($800) and 
receive the promissory note of the said I. D. Muir and 
Ralph E. Gaylord for the payment of the said eight hun- 
dred dollars ($800) and the interest ninety days after date. 
Defendant further says that at the time of the loan to the 
said Muir & Gaylord of the said eight thousand dollars 
($8,000), to-wit, on March 9, 1892, the said Muir & Gaylord 
had in their possession under their control the assign- 
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ment heretofore referred to, duly executed by the plain- 
tiff herein, that they also had in their possession the real 
estate coupon bond hereinbefore referred to and payable 
to the order of the plaintiff, and that said bond was at 
that time indorsed in words and figures following, to-wit, 
‘Pay to the order of—[signed] Mary I. Gaylord,’ and de- 
fendant did receive from the said Muir & Gaylord said ° 
coupon bond and mortgage, together with the assignment 
thereof, from said Muir & Gaylord as collateral security 
to the above notes of the said Muir & Gaylord, as they had 
a right to do, and the said Muir & Gaylord had full au- 
thority and right to assign the same.” The averments 
of the answer were denied in plaintiff’s reply. On the 
trial there was introduced in evidence an assignment 
signed and acknowledged by Mary W. Gaylord. This 
was written on a piece of paper separate and distinct 
from the note and mortgage. The date of the certificate 
of acknowledgment made by a notary public in Florida 
was January 8, 1892. This assignment was filed for 
record in the office of the register of deeds of Douglas 
county July 10, 1894, and while its primary object seems 
to have been to transfer the mortgage, there was con- 
tained in it an assignment of the note to the Nebraska 
Savings and Exchange Bank. Mrs. Gaylord testified 
that when she signed the assignment it was not drawn to 
the Nebraska Savings and Exchange Bank. This was 
not contradicted, neither was there any effort to show by 
whom, or when, the name of the bank was written in. 
The evidence of the officers of the bank was to the effect 
that the bank made the two loans pleaded in the answer 
in reliance upon the note and mortgage which it received 
as collateral security from Muir & Gaylord when the 
‘first of the two loans was made to them. This was the 
condition of the evidence when the court instructed the 
jury to find for the defendant, and accordingly there was 
a verdict and judgment. 

In the consideration of this case we shall not attempt 
to discuss the negotiability of the note, but, for the argu- 
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ment’s sake, will assume that it was negotiable in form. 
It was held in Doll v. Hollenbeck, 19 Neb. 639, where a 
negotiable promissory note had been assigned by a writ- 
ing separate and distinct from the note itself, that the 
assignee was not entitled to protection as a bona fide pur- 
chaser of negotiable paper transferred before due, and 
‘this holding was approved in Colby v. Parker, 34 Neb. 
510. As between the parties to this action, therefore, 
this assignment merely operated to transfer the note 
and mortgage. The indorsement of the note as pleaded 
in the answer was in this language, “Pay to the order 
of—[signed] Mary E. Gaylord.” It is probable that 
the transcript incorrectly shows the initial letter as “Hh” 
instead of “W,” and we shall therefore lay no stress on 
the variance between the name of the payee and the 
name as in the answer alleged to have been indorsed. 
If the indorsement is to be considered as above quoted, 
it is clear that it is not a general indorsement, but is an 
indorsement intended, when completed, to be limited to 
whatever name shall be inserted in the blank. From 
this incomplete indorsement we must conclude that 
when the bank took the note as collateral security the 
payee had not yet determined to whom she would make 
the transfer. If the bank has correctly pleaded the in- 
dorsement according to its understanding it was bound 
to know when the note was offered to it that the payee 
had, as yet, neither an intention to name an indorsee nor 
the design of making a general indorsement. If, how- 
ever, the indorsement is to be treated as though there 
was no intention to complete it in the future by inserting 
the name of the indorsee it would read “Pay to the order 
of Mary W. Gaylord.” To effect a transfer in this view 
of the indorsement it would be necessary that Mary W. : 
Gaylord should indorse the note anew. Under sueh cir- 
cumstances nothing was really effected by the indorse- 
ment, for she could equally as well in the same manner 
transfer the paper as payee. We are therefore of the 
vpinion that the indorsement on the note in the condition 
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in which it was when by the bunk it was received as 
collateral security did not vest the legal title in the bank. 
Its rights as transferee depend upon the assignment 
made separately, and this, as we have already seen, 
merely operated to transfer the title and not to afford 
protection as to an innocent purchaser of negotiable 
paper before due. 

The answer of the bank, in so far as it specially pleaded 
an estoppel as against the plaintiff, has already been 
quoted. It was proper that this defense should be spe- 
cially pleaded. (Nebraska Mortgage Loan Co. v. Van Klos- 
ter, 42 Neb. 746; Krickson vr. First Nat. Bank of Oakland, 
44 Neb. 622; Gregory vr. Nenyoun, 34 Neb. 640; Scroqgin v. 
Johnson, 45 Neb. T14.) The testimony of plaintiff, that 
she did not authorize her son, or the firm of which he was 
a member, to use the note as collateral security was un- 
contradicted. Whether or not the bank furnished the 
money on the faith of this collateral, and whether or not 
it was deceived into doing so by representations of the 
agent of plaintiff apparently sanctioned by her acts or 
negligence, were questions of fact which should have 
been submitted to the jury. It was erroneous peremp- 
torily te direct a verdict for the defendant, and the judg- 
ment of the distvict court is therefore reversed and this 
cause is renianded for further proceedings. 


REVERSED AND REMANDED, 


WESTERN UNION TELEGRAPH COMPANY v. H. L. Coox. 
FILED Marcu 3,1898. No. 7866. 


1. Witnesses: Cross-EXAMINATION. The cross-examination of a wit- 
ness should ordinarily be confined to matters concerning which he 
has testified in his direct examination. 


2. Tetegraph Companies: NEGLIGENCE. Where a party in good faith 
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had endeavored to avoid injury attributable to the negligence of 
a common carrier, it cannot escape liability by showing that such 
endeavors might have been more judicious. 


3. Evidence examined, and held to justify a peremptory 
instructicn for plaintiff. 
.  Frror from the district court of Howard county. 
Tried below before KuUNDALL, J. Affirmed. 


Estabrook & Daris, for plaintiff in error, 
Paul & Templin, contra. 


RYAN, C. 


In this case there was a verdict against the Western 
Union Telegraph Company in compliance with an in- 
struction that such a verdict should be found by the 
jury. ‘To reverse the judgment rendered upon this ver- 
dict the telegraph company bas prosecuted an error pro- 
ceeding to this court. 

In the petition filed in the district court plaintiff al- 
leged that he was a rea] estate agent at St. Paul, in this 
state, on September 1, 1892; that there had been en- 
trusted to him for sale by S. S. Smith certain lands in 
Howard county; that the price fixed on said lands by 
Smith, its owner, was $12,600; that between Smith and 
plaintiff the agreed compensation of plaintiff for making 
a sale was five per cent on the first $1,000 and two and 
one-half per cent on the balance; that through plaintiff's 
efforts one H. C. Stewart, a resident of Tlinois, perfectly 
able to perform his undertakings, had been induced to 
purchase the aforesaid land at the price fixed, but in- 
stead of making payment of $1,000 as earnest money ag 
required by Smith, proposed to pay $500, and accord- 
ingly asked a modification of Smith’s terms, and, with 
matters in this condition, that Stewart returned to his 
home in Illinois. Plaintiff further alleged that on Sep- 
tember 19, 1892, he entrusted to the detendant for de- 
livery to Stewart a telegram in the following languave: 
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“Smith requires one thousand down, balance March 1. 
Wire answer.” This telegram was altered in transmis- 
sion so that as received by Stewart it read, “Smith re- 
quires ten thousand down, balance March first. Wire 
answer.” Plaintiff alleged that this alteration in trans- 
mission caused Stewart to answer by telegraph as fol- 
lows, “Smith’s terms not satisfactory,” and that owing 
alone to the above described negligence the consumma- 
tion of the sale of said land and right to the compensa- 
tion agreed was prevented. The evidence sustained 
these averments testified to by plaintiff, except that in 
the deposition of Mr. Stewart he stated that the agree- 
ment between himself and plaintiff contemplated ab- 
solutely that but $500 earnest was required. This 
variance, however, was not material, in so far as the tele- 
graph company was concerned, for its mistake furnished 
a cause of action as well under one statement as under 
the other. 

C. HE. Joy testified that when the telegram was sent to 
Illinois he was manager of the telegraph company at St. - 
Paul; that he then knew plaintiff and had never since 
1890 known of his being engaged in any other line of 
business than that of real estate agent. On cross-exaini- 
nation this question was propounded to this witness, 
“Did Mr. Cook, on the 19th of September, have any con- 
versation with you—September, 1892—have any conver- 
sation with you at any time?” We think the objection 
that this was not proper cross-examination was properly 
sustained. As between the telegraph company and 
plaintiff it was immaterial whether or not there was a 
written contract between Mr. Smith and his agent. 
Irom Mr. Smith’s own testimony it was disclosed that 
he regarded himself as being bound to pay if a sale had 
been consummated by Mr. Cook, and accordingly would 
have paid the agreed compensation in that event. After 
the telegram was altered in transmission, and the nego- 
tiations had been broken off by the answer thereto, Mr. 
Cook, by correspondence, attempted to induce Mr. Stew- 
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art to purchase, and was so far successful that Mr. Stew- 
art returned from Illinois to St. Paul, but this was too 
late, for meanwhile Mr. Smith had sold the land to an- 
other person. We are of the opinion that there was no 
error in refusing to permit a cross-examination which 
had no other tendency than to show that Mr. Cook’s 
efforts might have been more judiciously directed than 
they were. 

Under the undisputed evidence, the company was 
liable, and the district court properly so instructed the 
jury in view of the holdings of this court in Western 
Union Telegraph Co. v. Kemp, 44 Neb. 194, and West- 
ern Union Telegraph Co. v. Wilhelm, 48 Neb. 910. The 
judgment of the district court is therefore 


AFFIRMED. 


UNION PACIFIC RAILWAY COMPANY V. Peter J. 
McNALLY. 


FimED Marca 38,1898. No. 7880. 
Publication of City Ordinance. In this case the sufficiency of the pub- 
lication of an ordinance of South Omaha is presented under the 


same conditions as were described in Union P. Rt. Co. v. Montgomery, 
49 Neb. 429, and the ruling in that case is accordingly followed. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. eversed. 


W. R. Kelly, BH. P. Smith, and John Schomp, for plaintiff 
in error. 


Mahoney & Smyth, contra. 


Ryav, C. 


In this case there was a verdict and judgment against 
the plaintiff in error for damages under circumstances 
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very similar to those described in Union P. R. Co. v. 
Montgomery, 49 Neb. 429. There was introduced in evi- 
dence an ordinance of the city of South Omaha containing 
the same provisions as those copied in the opinion in the 
above entitled case. There was the same objection as 
to the publication of said ordinance, which was overruled, 
and this ruling is assigned as error. 

In Union P. R. Co. v. Montgomery, supra, the certificate 
as to the publication of the ordinance recited that it “was 
published in the South Omaha Daily Stockman, * * * 
on the 5th day of September, A. D. 1888.” In the case 
now under consideration the certificate recited that the 
ordinance “was, on the 5th day of September, 1888, for 
the period of one day, published in the Daily Stockman, a 
newspaper, on said Jast named day, within said city of 
South Omaha.” ‘This case is therefore controlled by the 
reasoning in the case above cited, and accordingly the 
judgement of the district court herein is reversed. 


REVERSED AND REMANDED. 


CHARLES L. BENEDICT v. CITIZENS BANK OF PLATTS- 
MOUTH. 


Fitep Marcu 3, 1898. No. 7920. 


Action for Rent: JupaMEnt ror DEFENDANT. The evidence in this 
case examined, and found not sufficient to sustain the findings of 
the district court. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


Morris, Beekman & Marple and Hoagland & Hoagland, for 
plaintiff in error. 


A. N. Sullivan, contra. 
12 
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Ryan, C. 


In this action there was a judgment in favor of the de- 
fendant in the district court of Cass county. The snbject- 
matter of the action was the rent of a certain rooni occu- 
pied by the bank between April 1 and December 1, 1893. 
The lease under which the bank held its possession was 
of date March 17, 1890, and was for a term of five years. 
It was executed by J. E. Riley, at that time the owner 
of the demised property. The provision for payments 
was in this language: “And the said party of the second 
part, in consideration of the leasing of the premises as 
above set forth, covenants and agrees with the party of 
the first part to pay to said party of the first part, as rent 
for the same, the sum of $900 per year, payable as fol- 
lows: the sum of $75 monthly, the first payment to be 
made on the first day of April, 1890; said rent to be paid 
at the office of said Citizens Bank by placing said amount 
to the credit of said lessor on the first day of each month 
for the month previous.” The property, of which the 
above leased banking room was‘a part, was subsequently 
conveyed to the Plattsmouth Investment Company, by 
which company it was conveyed to plaintiff. There was 
a difficulty about clearing the title until April 1, 1893, 
when, this difficulty having been adjusted, the transfer 
was closed. J. E. Riley, when he made the lease in ques- 
tion, was owing the bank an amount in excess of the en- 
tire five years’ rent, and the bank, by way of defense, 
insisted that it was entitled to apply the rent on this 
indebtedness, and the district court so found. In this 
finding the court erred. The lease was recorded, it is 
true, but the above quoted language in no way coun- 
tenanced the idea that the bank was to apply the 
monthly payments in extinguishment of rent. On the 
contrary, the provision that each month’s rent was to be 
placed to the credit of the lessor, who might treat these 
sums as so much credited to his account as a depositor, 
to be drawn by means of his checks. If there was any 
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understanding outside the lease that these payments of 
rent were to be applied in payment of a debt owing by 
Riley to the bank, there was no notice of this fact given 
plaintiff. His purchase was not from Riley, but from 
Riley’s grantee. When he purchased he was entitled to 
be substituted to the rights of Riley, as defined by the 
terms. of the written Jease. The bank has not paid the 
money. It is simply withholding payment, under claim 
of right soto do. The judgment of the district court was 
not sustained by the evidence and accordingly is 


REVERSED. 


CONTINENTAL, BUILDING & LOAN ASSOCIATION OF KANSAS 
Crry, No. 2, V. ANDERSON AULGUR. 
FILED Marcu 3, 1898. No. 7861. 
1. Review: Eviprnce. The evidence examined, and held to sustain 


the finding of the jury. 


2. Principal and Agent: Eviprncr. The ruling of the district court 
in admitting in evidence a receipt for money, given to the defeng- 
ant in error by a witness and director of plaintiff in error, which 
tended to contradict the evidence of the witness that in his deal- 
ings with defendant in error he was acting on his own behalf and 
not as plaintiff’s agent, reviewed and feld not erroneous. 


Error from the district court of Lancaster county. 
Tried below before T1rRBEtrs, J. Affirmed. 

Cobb & Harcey and Morning & Berge, for plaintiff in 
error. 


Charles Fi. Magoon, coutra. 


Raaavy, C. 


The Continental Building and Loan Association of 
Kansas City, No. 2, has filed here a petition in error to 
review a judgment pronounced against if in favor of 
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Alene eae by the district court of iii ancaster 
county. 

The first arguinent Is that the verdict is not sus- 
tained by sufficient evidence. Aulgur set oul in his peti- 
tien nine causes of action. It is unnecessary to pay any 
attention to the ninth catise of action, as the defendant 
below offered to confess judgement thereon. The other 
eight causes of action were alike, and. without quoting 
the petition. they were substantially this: Aulgur was 
the owner of eight houses and lots in Abbott & Trvine’s 
Addition to the city of Lincoln, had sold these eight prop- 
erties to eight different persons. and as a part considera- 
tion of the purchase price was to accept a note from each 
vendee of $650, secured by mortgave upon the real estate 
sold. Aulgur then contracted with the building asso- 
ciation, by which it agreed to take the mortgages of Aii- 
gur’s vendees. Hach vendee executed his note to the 
building association for $650 and secured the payment of 
the note by a mortgage upon the property seld to such 
vendee by Aulgur, and thereupon the building association 

paid to said Aulgur $575 on each of said mortgages. This 
suit was brought by Aulgur to recover the $75 which he 
claims remain unpaid to him from the building associa- 
tion on each of said mortgage debts, or a total amount of 
$600. The building association answered, first, that it 
had paid on each of said mortgage loans the $575 and 
agreed to pay him the remaining $75 on each of said loans 
when each mortgagor had paid on his loan a sufficient 
amount of money to reduce it from S650 to $575, and that 
none of said mortgagors had paid said amount on his 
loan. The second defense of the building association was 
that Aulgur’s vendees were carpenters and were at 
work for him, and that he agreed with the building asso- 
ciation that instead of paving his vendees for their work 
he would retain out of their wages sufficient sums of 
mouey to pay what would become due on their mort- 
vages and pay these sunis to the building association until 
cach mortgagor had reduced his debt to the building asso- 
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ciation $75, and then it, the building association, would 
pay said $75 on each of said loans to Aulgur; and that 
Aulgur neglected to withhold the wages of his men and 
pay them to it, the building association, and that the 
mortgagors themselves had not reduced their mortgage 
debts to $575 each. It will thus be seen that the build- 
ing association’s answer amounted to a confession and 
avoidance of the cause of action set up by Aulgur in his 
petition, and the building association assumed the bur- 
den of establishing the two defenses pleaded by it. We 
cannot say that the jury was wrong in reaching the con- 
clusion that the building association had not established 
either of these defenses. The second defense interposed, 
to say the least, is very peculiar, and it may be doubted 
if it amounts to a defense. The nature of the building 
association’s answer disposes of its contention here that 
there is a variance between the pleadings and proof of 
Aulgur. 

2. The second assignment of error relates to the action 
of the district court in permitting a receipt to be intro- 
duced in evidence on the trial. It appears that whatever 
agreement was entered into between Aulgur and the 
building association was made on behalf of the latter by 
one of its directors, named Ripley, and he testified in the 
case on the trial on behalf of the building association to 
the effect that while the building association took mort- 
gages from each of Aulgur’s vendees for $650 the com- 
pany was only to pay down $575 to Auleur for each of 
said mortgages, and to pay the remaining $75 on each of 
said mortgages only when the mortgage debts had been 
reduced by payments made thereon $75 each; that he was 
positive that this was the agreement between him and 
Aulgur, because, as an agent of the building association, 
he had no authority to pay in cash more for the mort- 
gages purchased. On cross-examination he admitted 
that he was a director of the association at that time, and 
was at the time of the agreement between the company 
and Aulgur. His examination then proceeded as follows: 
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Q. In what capacity are you employed by them? 

A. The question is, what do you mean by capacity? 

Q. Dowt vou know what is meant by capacity? 

A. No, sir, 1. do not; but Tecan tell you that I am oue of 
the directors of the company. 

Q. Yes, sir; what else? 

A. What else what? 

Q. What else are you in this company? 

A. Tam not anything, only aman. * * # 

Q. You say you were out here examining property. 
Were you examining property as a director? 

A. No, sir; I was examining the property as a man, 

Q. Well, asa director of this company? 

AL ‘No, s 

Q. Vou didw't have any relation with this company at 
that time? 

A. Well, I won’t answer that question. 

Q. Well, did you examine this property? 

A. Texamined that property. 

Q. What for? 

A. Iwill auswer that question when I am instructed to 
by the court; I don’t propose 

The Court: You may answer, Mr. Witness. 

The Witness: What is the question? | 

(Question read.) 

A. Texamined it to find out its value. 

Q. For what purpose did you desire to ascertain its 
value? 

A. To report to the board its value. 

Q. To what board? 

A. To the board of directors of the Continental Build- 
ing & Loan Association of Kansas City. 

Q. And how many are there in that board? 

A. I don’t know. 

Q. Is there not a conunittee of that board that passes 
upon these loans when they are submitted to them? * * 

A. Yes, sir; there was at that time. ; 

Q. And of whom did that consist? 
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A. That consisted of three persons, the president, the 
secretary, and myself. 

(). When vou were dealing with Mr. Aulgur did you 
deal with him as a director of that company? 

A. I did not. 

Q. In what capacity did you deal with him? 

A. J dealt with him as an individual sent here by the 
company to examine property and report to the com- 
pany its value. 

Q. You did not deal with him as a director? 

A. No, sir. 

Q. Do you remember that fact as distinctly as anything 
else you have testified to? 

A. What fact? 

Q. That vou did not deal with him as a director. 

A. I couldn't deal with him as a director. An indi- 
vidual cannot deal with a man as a director. It is an 
utter impossibility. 

& % % & ae % & & % + 

Q. Did you ever see that receipt before? 

A. Yes, sir. 

Q. Is that your handwriting? 

A. Yes, sir. 


The plaintiff then offered, and the court permitted to 
be read to the jnry, the following: 

“Ree’d, Lincoln, April 13, 1892, fifty-two dollars, exam- 
iner’s exp., and fifteen dollars, lawyer fee, on loan for 
eight houses in Abbott's & Irvine Add. 

i. L. Ripiey, ; 
“Director, Continental B. & Loan Ass'n? 


The court did not err in admitting in evidence this re- 
ccipt. The loan association by its answer admitted the 
purchase of the Auleur mortgages at their face value-of 
$650 each; that it had only paid on each of said mort- 
gages $575 and that it still owed Aulgur $75 on each of 
sud mortgages, which sums had not become due under 
the contract which it made with Auleur, To prove this 
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defense the building association put their director and 
agent, Ripley, on the stand, and he testified, at the behest 
of the building association, that he was its director and 
was its agent to contract with Auleur; that is, the build- 
ing association, by its pleading and its conduct in putting 
Ripley upon the stand as its witness, admitted that he 
had authority to purchase the mortgages at their face 
value; to pay $575 down on each mortgage and become 
Auleur’s debtor for the remaining $75 on each mortgage. 
While the building association concedes that its agent 
had this much authority, it denies that the agent had au- 
thority to pay in cash for the mortgages their face value; 
and the witness assigns, as a reason why he could not be 
inistaken as to what the contract between him and Aul- 
gur was, that in all his dealings with Aulgur he was act- 
ing as an individual and not as an agent of the company. 
But the company, by its pleading and conduct in the case, 
has estopped itself from saying that Ripley was not its 
agent and authorized to purchase these mortgages from 
Aulgur; and whether the mortgages were to be paid cash 
for at the time they were purchased, or to be paid for part 
in cash and credit given for a part, was a question of fact 
for the jury; and whether Ripley was authorized to pur- 
chase the mortgages for cash was likewise a question for 
the jury, and this receipt introduced in evidence went to 
the credibility of this witness’ testimony, that in all his 
dealings with Aulgur he was acting upon his own respon- 
sibility aud not for the company; and he testified in ex- 
planation of the receipt that it was given by him to 
‘Aulgur for money which Aulewr paid him for his com- 
pany, and that the payment grew out of this transaction 
of the sale of the mortgages in controversy here. In 
other words, if appears that Aulewr paid to Ripley for 
the building association, as compensation for examining 
the morigaged property, $67, The receipt then wag at 
least an admission vf the witness that in his dealings 
with Aulgur be was acting as the agent of the buildiny 
association, and in that respect tended to contradict his 
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testimony that he was not so acting. The judgment of 
the district court is right and is 
AFFIRMED, 


EuGeneE Miuumr v. State INSURANCE COMPANY OF DES 
MOINES. 


FILED MARCH 3, 1898. No. 7907. 


Limitation of Actions: Conrracts: Pusiic Pouicy. The statutes of 
this state provide in what time actions may be brought; and a 
contract which provides that no action shall be brought thereon, 
or for a breach thereof, unless within a time therein specified, 
which is different from the time which the statute fixes for bring- 
ing an action on such contract or for a breach thereof, is against 
public policy and will not be enforced by the courts of this state. 


Error from the district court of Sherman county. 
Tried below before HoLcoms, J. Reversed. 


C. H. BE. Heath and Paul & Templin, for plaintiff in 
erroy. 


Long & Mathew, contra: 


A special limitation contained in a contract is valid 
and binding no matter what the general law of limita- 
tion may be. (Hudson v. Bishop, 35 Fed. Rep. 820; 
O’ Laughlin v. Union Central Life Ins. Co., 3 McCrary [U. 8.] 
548; Riddlesbarger v. Hartford Ins. Co, 7 Wall. [U. 
S.] 386; Davidson v. Phenia Ins. Co., 4 Sawyer [U. S.] 
594; Thompson v. Phenia Ins. Oo., 25 Fed. Rep. 296; 
Arthur v. Homestead Fire Ins. Co., 78 N. Y. 462; De Grove 
v. Metropolitan Ins. Co., 61 N. Y. 594; Wilkinson v. First 
Nat. Fire Ins. Co., 72 N. Y. 499; Allemania Ins. Co. v. Little, 
20 Brad. [Tll.] 481; Phanie Ins. Co. v. Lebcher, 20 Brad. 
[Tll.] 450; Humboldt Ins. Co. v. Johnson, 1 Brad. [Tl] 
309; Johnson v. Humboldt Ins. Co., 91 Ill. 92; Cornett v. 
Phenia Ins. Co., 67 Ia. 388; Garretson v. Hawkeye Ins. Co., 
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65 Ia. 468; Edson v. Merchants Mutual Ins. Co., 35 La, Ann. 
353; Blanks v. Hibernia Ins. Co., 36 La, Ann. 599; Farnvers 
Mutual Fire Ins. Co. v. Barr, 94 Pa. St. 345; Waynes- 
boro Mutual Fire Ins. Co. v. Conover, 98 Pa. St. 3884; Uni- 
versal Mutual Fire Ins. Co. v. Weiss, 106 Pa. St. 20; Uader- 
writers’ Agency, v. Sutherlin, 55 Ga. 266; Tasker v. Kenton 
Ins. Co., 58 N. H. 469; Corn City Mutual Ins. Co. v. Schiran, 
10. C. ©. 192; Phenix Ins. Co. x. Underwood, 12 Heisk. 
[Tenn.] 424; Higgins v. Windsor County Mutual Ins. Co., 
54 Vt, 270.) 


RAGAN, C. 


Eugene Miller files here a petition in error to review a 
judgment of the district court of Sherman county dis- 
missing an action brought therein by him against the 
State Insurance Company of Des Moines, Iowa. 

Miller’s suit was upon an ordinary insurance policy 
issued by the defendant in error agreeiny to indemnify 
him for any loss the insured property might sustain by 
reason of fire or lightning within a certain time. The 
policy provided that the insurance company should not 
be liable for any loss thereunder unless a suit for such 
loss was brought within six months of the date of the 
loss or damage, any statute of limitations to the contrary 
notwithstanding. Among other defenses to the action 
the insurance company interposed that Miller’s suit was 
not brought within six months after the happening of the 
loss sued for. The case was tried to the court without 
a jury, and the court found specially as follows: “The 
court finds, under the pleadings and the: evidence, in 
favor of the plaintiff as to all issues raised by the plead- 
ings, except as to the issue that the action was not 
brought within six months from the time the cause of 
action accrued, as provided in the policy, and upon that 
issue the court finds in favor of the defendant.” Upon 
this finding the court dismissed Miller's action. The 
statutes of this state provide in what time all actions may 
be brought, and a contract which provides that no 
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action shall be brought thereon, ox for a breach thereof, 
unless within a time therein specified, which is different 
froin the time which the statute fixes for bringing an ac- 
tion on such contract, or for a breach thereof, is against 
public policy, and will not be enforced by the courts of 
this state. (Barnes v. McMurtry, 29 Neb. 178.) In Lagi: 
Ins. Co. v. Lafayette Ins. Co., 9 Ind. 443, such a clause wais 
held to be absolutely void. Phanix Ins. Co. v. Rad Bila 
Hora Lodge, 41 Neb. 21, was a suit on an insurance policy 
which contained a clause similar to the one in question 
here. Discussing the validity of such a provision in a 
contract IRVINE, C., while admitting that a respectable 
line of authorities supports the validity of snch a stip- 
ulation, said: “In no case, however, has effect been given 
to such a provision in this state. Notwithstanding the 
authorities upon the subject, the writer would hesitate 
to commit himself to the views that the parties to a con- 
tract may bind the courts to a period of limita-ions other 
than that prescribed by statute.” The court adopts the 
views of the commissioner as expressed in that case and 
declines to be bound to a period of limitations fixed by 
any contract other than the period prescribed by the 
statute. 

The jucgyment is reversed and the cause remanded with 
instructions to the district court to enter-a judgment in 
favor of the plaintiff in error upon the special findings 
nade by the court. 


REVuRsSED AND REMANDED WITH DIRECTIONS. 


Puexn Murvan Lire INsuRnANcCK COMPANY Vv. JOUN J. 
ConovGHy. 


Frtrep Marci 3, 1898. No. 7913. 


1. Principal and Agent: AcTion ON Check: Prheapinc. In a suit 
against an insurance company on a dishonored check drawn by 
its general agent against the bank with which he kept an account 
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as such ageni the petition contained two counts. Held, That the 
first count of the petition did not state a cause of action. 


The Code of Civil Procedure (sec. 92) re- 
quires a pleader to state the facts which constitute his cause of 
action or defense in ordinary and concise language; and the prac- 
tice of adding a “common count” in a pleading is one not contem- 
plated by the Code. 


3. Money Paid: Porapine: Evipence. Evidence examined, and dechi 
not to sustain the averments of the-second ‘ count” of Yhe peti- 
tion, 


Error from the district court of Adams county. Tricd 
below before Brean, J. Reversed. 


LJ. Dunn, for plaintitf in error. 
M. A. Hartigan, contra, 


IAGAN, C. 


John J. Conoughy, in the district court of Adams 
county, recovered a judgment against the Penn Mutual 
Life Insurance Company and one N. J. Schmidt. The 
insurance company has filed here a petition in error for 
a review of that judgment. 

1. Conoughy in his petition for a first cause of action 
alleged that the insurance company and Schmidt on the 
Sth of June, 1893, made and delivered to one McGrath 
their check in writing payable to his order as follows: 


“OMAHA, NEBRASKA, June 9, 1893. 
“American National Bank: Pay to the order of I. J. 
McGrath seventy ($70) dollars. 
“N. J. Scumipr, Gen'l Agt.” 


That McGrath afterwards indorsed and delivered the 
check for value to Conoughy; that he duly presented it 
for payment, and that it was dishonored; that no part of 
the check had been paid, and there was due to him. 
Conoughy, from the insurance company and Schmidt on 
said check the sum of $70, for which it called, and $2.50 
protest fees. This count of the petition does not state a 
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cause of action against the insurance company. It does 
not appear upon the face of the check, or by any other 
averment in the petition, that Schmidt was the general 
agent of the insurance company, nor for whom he was 
general agent, and if the language of the petition could 
be construed as equivalent to an express averment that 
Schmidt when he drew this check was then and there 
the general agent of the insurance company, still the 
petition is fatally defective, because it contains no aver- 
ment that Schmidt intended to bind his principal by the 
drawing of this check, nor that it was drawn in connec- 
tion with his principal’s business, nor that he had any 
authority to bind his principal by the drawing of bills of 
exchange. So far as the petition discloses, the check 
sued upon is the individual contract of Schmidt. The 
words “general agent” following his signature on the 
check are descriptio personw, and if conjectures and in- 
ferences are to be indulged, then, so far as this count of 
the petition discloses, Schmidt’s principal might have 
been the American National Bank. (Webster v. Wray, 19 
Neb. 558; Anderton v. Shoup, 17 O. St. 125; Bank v. Cook, 
38 O..S8t. 442.) 

’ 2. Fora second cause of action Conoughy alleged “that 
on the 1ith day of June, 1893, this plaintiff lent, ex- 
pended, paid out, and advanced at the instance and re- 
quest of the defendants, and for the use and benefit of the 
said defendants, the sum of $72.50, which said sum and 
amount they, the said defendants, then and there agreed 
to pay; that the said defendants have taken, accepted, and 
received the said sum of money, and have kept, retained, 
and appropriated the same to their own use and benefit, 
and though often requested to pay, have failed and refused 
to do so.” We do not approve of this method of plead- 
ing. The Code of Civil Procedure (sec. 92) requires a 
pleader to state the facts which constitute his cause of 
action or defense in ordinary and concise language, and 
this practice of adding a “common count” in a pleading 
is one not contemplated by the Code. However, the aver- 
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ments on the second count in the petition are wholly un- 
sustained by the evidence. The facts of this case, as dis- 
closed by the record, are as follows: Schmidt, in June, 
1893, was the general agent of the insurance company. 
soliciting insurance for it and collecting premiums on 
policies issued. The moneys collected by him he de- 
posited to his own credit in the American National Bank, 
the account being kept in the name of N. J. Schmidt, ven- 
eral agent, the bank knowing that he was the general 
agent of the insurance company. It appears that. 
Schmidt had power to appoint subagents, and did ap- 
point McGrath, his contract with McGrath being that he, 
Schmidt, would pay McGrath a salary of $100 per month. 
McGrath was to solicit insurance for the insurance eom- 
pany and to have a certain conunission on the premiums 
collected. Ifthe premiums on the business done by Mc- 
Grath in a month amounied to more than $100 the exces: 
_was to be paid to Schmidt; if they amounted to less 
than $100, Schmidt made up the deficiency. To pay 
’McGratl’s traveling expenses and enable him to go about 
the business for which Schmidt had employed him 
Schmidt drew the check in suit in favor of McGrath, and 
McGrath induced Conoughy to cash it. When the check 
was presented for payment it was dishonored. It seents 
that before this check was presented for payment the 
bank had paid out to the insurance company on Schmict’s 
check all the money which Schmidt had on deposit there. 
The theory of the counsel who represents Conoughy 
seems to be that the money to the credit of Schmidt in the 
bank was the money of the insurance company; that the 
check drawn by Schmidt was the insurance company’s 
check, and that as the company drew its money out of 
the bank on which it drew the check before the latter 
was presented, therefore it is liable on this check to 
Conoughy. But this check was not the insurance com- 
pany’s check. It is not only not a party to the check, 
but the check was not drawn by its direction or au- 
thority or knowledge, nor did it receive any benefit 
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whatever from the check or its proceeds; and although 
Schmidt testified in this case that the money he had on 
deposit in the bank was the insurance company’s money, 
this was a mere conclusion of law on his part and an 
erroneous one. If the insurance company had drawn its 
draft against the bank for. this money and the bank had 
paid it, it would have been liable to Schmidt for the 
money. If the bank had refused to pay the insurance 
company’s check, it would not have been liable for such 
refusal. The fact that the bank knew that Sclimidt was 
general agent of the insurance company and that he kept 
his account in the name of N. J. Schmidt, general agent 
of the insurance company, did not make the money he 
deposited the insurance conipany’s money, nor conipel 
the bank to take notice of the fact that it was the insur- 
ance company’s money, nor authorize the bank to pay out 
that money on the orders of the insurance company. The 
judgment of the district court is reversed and the cause 
remanded. 
REVERSED AND REMANDED. 


CHICAGO, BURTANGTON & QUINCY RAILROAD COMPANY V. 
GEORGE KELLOGG.*: 


FILED Marcu 3, 1898. No. 7797. 


1, Master and Servant: DEFECTIVE APPLIANCES: INJURY TO SERVANT: 
PiLrapine. In a suit for damages by a station agent of a railroad 
company against it for injuries he had sustained while attempt- 
ing to set a defective brake on one of its cars the petition does 
not fail to state a cause of action because it does not aver that 
the railroad company knew of the defective condition of the brake, 
or that the brake had been out of repair for such a length of time 
that the railroad company, by the exercise of ordinary care, could 
have discovered its defective condition. 


KNOWLEDGE OF DEFEcTS. That the brake 
became out of renair a short time before the accident, and that 
the railroad company had no knowledge of its defective condition 


*Rehearing allowed. 


10. 
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and could not by the exercise of ordinary care have discovered it 
before the accident, are matters of defense. 


: It is the duty of a master to furnish the 
sere tools and appliances reasonably safe and fit for the pur- 
poses for which they are designed; and if the master neglects to 
do this, and the servant is injured without fault on his part, the 
defect in the instrument or appliance not being obvious, the mas- 
ter is liable. 


It was the duty of a station agent to set the brakes 


on cars left at his station, but it was not his duty to inspect the 


brakes on such cars, nor to repair them if he discovered them 
out of order. Held, That the agent had the right to presume that 
the car brake was in proper condition and reasonably fit for the 
purposes for which it was designed. 


——: Inyury To SERVANT: NEGLIGENCE: LIARILITY OF MASTER. 


It is not the law, except where made so by statute, that a master 
is liable to a servant for an injury which the latter has received 
through the negligence of a fellow-servant. 


If a car inspector, whose duty it is 
to eet the brakes in repair, neglects that duty, and his co- 
servant, for instance a station agent, is injured by that neglect, 
the railway company is liable for such injury; but the reason is 
that the relation existing between the inspector and station agent 
is that of vice-principal and servant, the negligence of the inspec- 
tor being the negligence of the master. 


: FELLow-SERVAN'sS. A station agent, whose duty it. is to set 
brakes on cars left at his station, but who is not charged with the 
duty of inspecting or repairing the brakes, is not a fellow-servant 
of his co-servant, who is a car inspector and charged with the 
duty of inspecting and repairing the brakes. 


Attorneys. The rights and duties of counsel employed to conduct 


litigation considered and stated in the Sonilon 


Misconduct of Attorney: REVIEW. A litigant, to take advantage 


of alleged misconduct of opposing counsel, must call the attention 
of the trial court to such misconduct at the time it occurs, ask 
the trial court for protection therefrom, preserve in ‘a bill of ex- 
ceptions the alleged misconduct, with the ruling of the trial court 
and the exceptions thereto, and present the record of what oc- 
curred and the rulings of the trial court as an assignment of error 
in the proceeding brought here. 


This court in an error proceeding does not review 
the conduct of counsel in the case, but reviews the rulings, orders, 
and judgment of the district court; and if it did not make or re- 
fuse to make an order, in reference to the conduct of counsel, this 
court cannot make one. 
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11. Instructions: HarmuLess Error. The charge of the court reviewed, 
and held erroneous, but not prejudicial. 


ERROR from the district court of Phelps county. Tried 
below before BEALL, J. Affirmed. 


J. W. Deweese, F. E. Bishop, W. 8S. Morlan, and W. P. 
Hall, for plaintiff in error. 


A. J. Shafer, S. A. Dravo, and Stewart & Munger, contra. 


RaGav, C. 


The Chicago, Burlington & Quincy Railroad Company 
has filed a petition here to review a judgment of the dis- 
trict court of Phelps county pronounced against it in 
favor of George Kellogg. 

J. The first argument is that the petition does not 
state a cause of action. Kellogg in his petition, in sub- 
stance, alleges: That on the 7th of August, 1892, he was a 
station agent of the railway company at Bertrand, Ne- 
braska; that it was his duty as such agent to set the 
brakes on cars left by passing trains on the side tracks 
at that station to prevent the wind blowing the cars off 
the side track on the main line; that about 10 o’clock in 
the evening of said date he went upon a car standing on 
a side track at his station for the purpose of setting the 
brake thereon, and that as he turned the brake a. wire 
which connected the brake-chain with the brake-rod 
broke, precipitating him from the car on the bumpers 
thereof and injuring him; that he had no knowledge of 
the defective condition of the brake; that the company 
had negligently permitted this brake to become and re- 
main out of repair, in this, that the chain which connects 
the brake with the brake-rod should be fastened to the 
latter by a half-inch iron bolt; that this had been lost out, 
and some one had connected the rod and chain with a wire 
which was wholly unfit for that purpose. It is now in- 
sisted that this petition does not state a cause of action 
because it does not allege that the company knew that 

13 
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the brake was out of repair, had been improperly repaired 
with a wire, or that it had been in that condition for such 
a length of time that the company should be charged with 
notice of its defective condition. We think this argu. 
ment untenable. It is the duty of a master at all times 
to furnish his servant with tools and appliances reasona- 
bly safe and fit for the purposes for which they are de- 
signed; and if a servant, where the defect of an appliance 
is not obvious, and where he has no knowledge of such 
defect and is not charged with the duty of knowing of 
such defect, without negligence on his own part, is in- 
jured while attempting to use in the service of the master 
a tool or appliance designed for the work in hand, the 
master is liable for such injury. (Aissouri P. R. Co. v. 
Baster, 42 Neb. 798; Kearney Hlectric Co. v. Laughlin, 45 
Neb. 390.) If this brake had become defective a short 
time before the accident, if the master did not know of it, 
and could not, by the exercise of ordinary care, have dis- 
covered it before the accident, those facts were matters of 
defense for the master. Since it was not the duty of the 
station agent to inspect this brake nor to repair it if he 
found it defective, and since he did not know that the 
brake was out of order, he had the right to presume that 
it was in proper condition and reasonably fit for the pur- 
poses for which it was intended; and the general allega- 
tion that the railway company had been guilty of negli- 
gence in permitting the brake to become and remain out 
of repair, coupled with the other allegations of the peti- 
tion as to the plaintiff’s duty, and his want of knowledge 
of the defective condition of the brake, rendered the peti- 
tion invulnerable to demurrer. (Omaha & R. V. R. Co. v. 
Wright, 49 Neb. 456.) 

2. A second argument is that the judgment cannot 
stand because Kelloge’s injury resulted from the negti- 
gence of a fellow-servant. It is true that in the absence 
of statute the general rule is that a master is not liable to 
one servant for an injury which he has sustained through 
the negligence of a fellow-servant. (See the rule stated 
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and the authorities collated in 7 Am. & Eng. Eney. Law 
p. 821. See, also, a statement of the rnle and a collation 
of authorities by Allen, J., in Wright +. New York CG. &. 
Co., 25 N. Y. 562.) In this case the evidence shows that 
the railway company has in its employ at various stations 
along its road car repairers or inspectors, whose duty it 
is to inspect the cars of the company, the wheels and 
brakes and other appliances thereof, and if a brake is 
found out of order to repair it. The evidence does not 
disclose that it was the duty of the station agent, Iselloge, 
to inspect the cars that came to his station, nor, should 
he discovev that a car or an appliance thereof was out of 
order, that it was his duty to repair it. The evidence fur- 
ther shows that the brake-heam of a freight car is con- 
nected with a brake-red by a chain, and that this chain is 
connected with the brake-vod by an iron bolt; that the 
brake which Kellogg was using at the time he was injured 
had the rod connected with the chain thereof by a wire 
totally unfit for that purpose. How long this bolt had 
been missing’ from the brake-rod the evidence does not 
show. When, where, or by whom the rod and chain were 
connected by wire the evidence does not show. The car 
was traced from the yards in Kansas City to Bertrand, 
and the car inspectors testified to having inspected it at 
Kkansas City and at various stations along the line from 
there to Bertrand, and that they did not observe the de- 
fective condition of the brake. At the time Kellogg was 
injured the car had been standing for several days on 
the side track at his station. From the marks and 
flattened condition of the wire an inference is justifia- 
ble that the wire had been used on the brake for some 
time before the car reached Bertrand. We do not intend 
in this case to Jay down, or attempt to lay down, any rule 
for determining when two servants of the same master 
are “fellow-servants” within the legal definition of that 
term. In Union P. R. Co. v. Frickson, 41. Neb. 1, it was 
held that a section hand in the employ of the railway com- 
pany and engaged in keeping the track in repair was not 


132 NEBRASICA RE PORTS. [ Vou. 54 


“Chicago, B. & Q. R. Co. v. Kellogg. 


a fellow-servant with another emplové of the company 
engaged in the business of loading coal on the tenders of 
the company’s engines. In that case Erickson had been 
injured through the neglect of his co-employé to properly 
load or store the coal on the engine’s tender, and it was 
said: “Employment in the service of a common master 
is not alone sufficient to constitute two men fellow- 
servants within the rule exempting the master from lia- 
bility to one for injuries caused by the negligence of the 
other. To make the rwe applicable there must be some 
consociation in the same department of duty or line of 
employment.” In Union P. R. Cov. Doyle, 50 Neb. 545, it 
was held that a section hand in the employ of the railway 
company, engaged with other employés of the company 
who were hauling dirt and gravel with a construction 
train and ballasting the railway track, was not a fellow- 
servant of the conductor of such gravel train. In that 
case it was also held: “Where one of several employés 
of the same master is a vice-principal as to his co-em- 
ployés or whether all are fellow-servants, is nut always 
a question of fact, nor always a question of law. Gen 
erally it is a mixed question of law and fact and to be de 
termined in any case by the particular facts and circum: 
stances in evidence in the case in which it is presented.” 
In the case at bar, if we are to consider that the verdict of 
the jury includes a finding that Kellogg, the station 
agent, was not a fellow-servant of his co-employé, the car 
repairer or inspector, the evidence in the record justifies 
that finding; and if from the admitted facts it is for us to 
say as a matter of law whether the station agent and the 
car repairer or inspector were fellow-servants, then we 
answer that they were not. In AM/orton v. Detroit, B.C. & 
A. BR. Co., 46 N. W. Rep. [Mich.] 111, it was held that a 
brakeman in the employ of the railway company was not 
a fellow-servant of another employé of the company 
whose duty it was to inspect and REED in repair the 
brakes. 

3. Counsel for Kellogg, in his argument to the jury 
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after the close of the testimony, used the following lan- 
guage: “The defendant company forces its parasites to 
swear in its behalf. The employés of the defendant are 
surrounded by superintendents and assistant superin- 
tendents, who hold them by the neck and say to them: 
‘Oh, how easy I can drop you, how easy I can drop you.’ ” 
It is now insisted that this was such misconduct on the 
part of counsel for the plaintiff below as calls for a re- 
versal of the judgment rendered. It must be conceded 
that counsel permitted his zeal for his client to carry him 
too far; that the language is totally unwarranted by the. 
record and not within the range of the legitimate infer- 
ences and deductions which might be drawn from the 
evidence; that it was calculated to arouse the passions 
and prejudices of the jury, too easily excited in cases 
like this, and instead of assisting them to calmly inquire 
ius to whether the plaintiff below had been injured 
through the negligence of the railway company, and if 
so, the extent of such injury and what amount of money 
would compensate him therefor, and render a verdict ac- 
cordingly, this language was calculated to inspire the 
jury with a desire to punish the railway company for the 
injury which its negligence had inflicted upon the plain- 
tiff. That these poisonous shafts of fiery invective did 
their work we think is manifest from the amount of the 
$9,000 verdict which the jury did render. Judgments 
have been often assailed in this court because of the al- 
leged misconduct of counsel for the parties in whose 
favor the judgments were rendered. See the following 
cases: Bradshaw v. State, 17 Neb. 147; Cleveland Paper Co. 
v. Banks, 15 Neb. .20; Pitegerald v. Fitzgerald, 16 Neb. 413; 
Festner v. Omaha & S. W. BR. Co., 17 Neb. 280; Bohanan v. 
State, 18 Neb. 57; Missowt P. R. Co. v. Metzger, 24 Neb. 
90; McClain v. State, 18 Neb. 154; Patterson v. Hawley, 
33 Neb. 440; Bullis v. Drake, 20 Neb. 167; Mehagan v. Me- 
Manas, 85 Neb. 633; Cropsey v. Averill, 8 Neb. 151; Omaha 
& RV. R. Co. v. Brady, 39 Neb. 27; Chicago, St. P., M. & O. 
R, Co. v. Landstrum, 16 Neb. 254; Stratton v, Nye, 45 Neb. 
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619; Ruose r. Perkins, 9 Neb. 304; Gran v. Houston, 45 
Neb. 813; Missouri PR. Co. ve Metzger, 24 Neb. 90; 
Bankers Life Assur. Liseo, 40 Neb. 840; Daty eo Melendy, 
32 Neb. 852; Ashland Land & Lire Stock Co. vu. May, 51 
Neb. 474; Augle r. Bilhy, 25 Neb. 595. These cases estab- 
lish that a lawyer charged with the conduct of a case is 
invested with certain rights aud charged with certain 
duties. [tis his duty to use all honorable means to pro- 
tect his client’s interests; and in arguinent, within the 
limits of the evidence and. the legitimate deductions and 
inferences to be drawn therefrom, he may not be limited, 
but may conment on the conduct and eredibility of wit- 
nesses and parties to the suit. On the other hand, he 
must act honorably and fairly with the court, opposing 
eonusel, the jury, and the parties to the litigation. But 
he may not, in his conduct of the case or in-his argument 
to the jury, go outside the record, the evidence and the 
legitimate inferences deducible therefrom, and. ask «ques- 
tions, make statements or argunents for the purpose of 
misleading aud prejudiciug the jury; and if he does so. 
such misconduct, if properly preserved in the record and 
assigned here, will cause a reversal of the judgment pro- 
cured. These cases establish the further proposition 
that the defeated party in a litigation, in order to take 
advantage of the alleged misconduct of opposing counsel, 
must call the attention of the trial court to such miscon- 
duct at the time it occurs, ask the trial court for protec- 
tion therefrom, preserve in a bill of exceptions the 
alleged misconduct of counsel. with the rulings of the 
trial court aud the party’s exceptions thereto, and pre- 
sent the record of what occurred and the rulings of the 
trial court as an assigninent of error in the proceeding 
brought here. Tu the case at bar the record discloses 
that. the railway Company excepted to the language used 
by counsel for the plaintiff below. The record does not. 
disclore that the attention of the trial court was called 
to this language at the time it was used, that the trial 
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court was asked to cause the counsel to desist from mak- 
ing the arguinent he did, nor that the court was requested 
to instruct or admonish the jury to disregard the argu- 
ment made. In other words, the record does not disclose 
that the trial court made any ruling whatever upon this 
conduct of counsel, presumably for the reason that it 
was not requested to make any, and, therefore, although 
we think the language used was unjnst and prejudicial 
to the railway company, we cannot reverse this judg- 
ment because thereof, since this court, in a proceeding 
of this kind, does not review the conduct or actions of 
counsel in the case, but reviews the rnlings, orders, and 
judgment of the district court; and since it did not make 
an order, nor refuse to make an order, in reference to the 
conduct of counsel, we cannot make one. 

+. The next argument relates to the instructions. At 
the reqnest of the plaintiff below the court instructed the 
jury as follows: “mployment in the service of a com- 
mon master is not alone sufficient to constitute two men 
fellow-servants within the rule exempting the master 
from liability to one for injuries caused by the negligence 
of the other. To make the rule applicable there must be 
some cousociation in the same department of duty or line 
of employment.” The railroad company excepted to this 
instruction, but the court did not err in giving it, and we 
only quote it here for the purpose of showing upon what 
theory the court submitted the case on trial to the jury. 

Another instruction given by the court at the request 
of the plaintiff below, and over the objection of the rail- 
way company, was the following: “If you find that the 
brake on the car in question was repaired in an unsafe 
manner, and permitted to remain in an unsafe condition 
through the negligence of some employé of the defentt- 
ant. on whom the duty of repair and keeping in repair 
such brake was imposed by the defendant, then undex 
such cireumstances the defendant would not be exempt 
from liability on the ground that such employé was a 
fellow-servant of plaintiff.” : 
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The railway company requested the court to give the 
following instruction: “If you find from the evidence 
that the plaintiff was injured as in his petition alleged, 
and that the defendant railroad company was guilty of 
negligence, then it is your duty to inquire whether such 
negligence was on the part of the employés of the rail- 
road company who were fellow-servants of the plaintiff; 
for if the plaintif€ was injured, as in his petition alleged, 
through the negligence of the employés of the defendant 
railroad company, who were fellow-servaunts of the plain- 
tiff, then the plaintiff cannot recover in this action.” 
The court modified the instruction asked as follows: 
“Provided the fellow-servant referred to herein was not 
charged by the defendant with the duty of repairing or 
keeping in repair such appliances;” and as thus modified 
gave the instruction. The railway company excepted to 
the refusal of the court to give the instruction as asked 
and to the giving of it as modified. 

At will be observed that the court subinitted to the jury 
as a question of fact whether the plaintiff below, the 
station agent, was a fellow-servant of his co-employé, the 
car repairer or inspector. Under the evidence we think 
the court would have been entirely justified in instruct- 
ing the jury that the station agent and car repairer were 
not fellow-servants; but since both parties to this litiga- 
tion requested that that question might be submitted to 
the jury, neither of them are in any position to question 
the ruling of the court in making that submission. It is 
to be observed, also, that the court told the jury that if 
the plaintiff's injury was the result of the neglect of the 
railroad company’s car repairer or inspector to repair the 
brake, and that it was the duty of such inspector to make 
the repair, then the railway company would be liable for 
the plaintiff’s injury, even if the jury found that the car 
repairer or inspector and the station agent were fellow- 
servants. 

It must be confessed that these instructions are some- 
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what confusing. The court nowhere in its charge called 
the jury’s attention to the distinction between co-serv- 
ants and fellow-servants, but seems to have used the two 
expressions in the same sense. Of course it is not the . 
law that the railway company is liable for the injury of 
the station agent if that injury was caused by the neglect 
of the car repairer or inspector, he then and there being 
a fellow-servant of the station agent, and in that respect 
the instructions are erroneous. We do not think, how- 
ever, that the railroad company was prejudiced by the 
giving of these instructions, because (1) the evidence con- 
clusively shows that the car inspector or repairer was not 
a fellow-servant of the station agent; and (2) if the jury 
had specially found that the two were fellow-servants, 
the evidence would not sustain the finding, and we there- 
fore presume that the jury found they were not fellow- 
servants. The effect of the instruction, notwithstanding 
the language used about fellow-servants, was to tell the 
jury that if they found that the plaintiff’s injury resulted 
from the negligence of the car repairer or inspector to 
properly repair the brake and that it was his duty to dis- 
cover its defective condition and repair it, then the mas- 
ter was liable for the injury. This is the law; but the 
master’s liability in a case like the one at bar does not 
rest upon an exception to the general rule that a master 
is not liable to one servant for an injury caused to the 
latter by the negligence of a fellow-servant. It rests 
upou the principle that it is the duty of a master to fur- 
nish the servant tools and appliances reasonably fit and 
safe for the performance of the duties required of the 
servant; and if the master delegates to a servant the 
selection, inspection, and furnishing of these tools and 
appliances, such a servant then stands in the place of 
the master, and such servant’s neglect in the premises is 
the master’s neglect; or, applying the rule to the case 
at bar, the common master delegated to the car inspector 
the duty of inspecting and repairing these brakes. That 
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car inspector then in that matter stood in the place of 
the railway company itself, and the car inspector’s rela- 
tion to the station agent was not that of fellow-servant, 
but of vice-principal. (See the rule stated and the au- 
thorities collated in 7 Am. & Eng. Ency. of Law [1st 
ed.] 825.) In Morton v. Detroit, B.C. & A. R. Co., 46 N. W. 
Rep. [Mich.] 111, a brakeman was thrown off a car and 
killed by the breaking of the chain which connected the 
brake-rod with the brake-beam. A link in the chain 
parted, and it appeared that this link had never been 
welded, but was closed by a “cold shut.” In a suit by the 
brakeman’s administrator it was held that the car in- 
spector, whose duty it was to inspect and repair the ears, 
was not a fellow-servant of the brakeman and that the 
company was liable. This case and all the other cases 
just cited rest upon the principle that the car inspector 
stood in the place of his principal as regards the brake 
man. Our conclusion therefore is that the railway com- 
pany was not prejudiced because of the erroneous fea- 
tures in the instruction given by the court to the jury. 


JUDGMENT ATFIRMED. 


CHICAGO, BuRLINGTON & QUINCY RAILROAD COMPANY Y. 
FEORGE Kr.toea.* 


Fined Marci 3, 1898. No. 8169. 


1. Judges: Inrenest tN Cases. A judge who presided at the trial of 
an action and rendered judgment therein is not, from that fact, 
disqualified by section 37, chapter 19, Compiled Statutes, to hear 
another suit brought to vacate the judgment in the former one. 


:——. A judge, to be “interested” within the meaning of 
said section and therefore disqualified, must be pecuniarily in- 
terested, or his interest in the litigation must be such that he will 
gain or lose something by the result. 


-- —_—_—_—_ —- 


*Rehearing ‘allowed, ~ 


Vor. 54] JANUARY TERM, 1898. 139 


Chicago, B. & Q. R. Co. v. Kellogg. 


3. Witnesses: ExcLusion. The practice of causing unexamined wit- 
neszes, except those called as experts, to be sequestered, so that 
they may not hear the testimony of the witness being examined, 
is a good one, as it tends to elicit the truth and promote the 
ends of justice. 


: ———~. But whether such witnesses shall be sequestered, 
in any case, is a matter resting in the discretion of the trial court, 
and, in the absence of a showing that the court abused its discre- 
tion to the prejudice of the complaining party, its action in the 
premises will not be disturbed. 


5. Communication to Jury. Evidence examined, and held to sustain 
the finding of the district court that no improper communication 
had been made to the jury, while deliberating on their verdict in 
the first action, by the officer having them in charge. 


Error from the district court of Phelps county. Tried 
below before BEAL, J. Affirmed. 


J. W. Deweese, F. EB. Bishop, W. S. Morlan, and W. P. 
Hall, for plaintiff in error. 


A. J. Shafer, S. A. Dravo, and Stewart & Munger, contra. 


RAGAN, C. 


In the district court of Phelps county, in an action at 
law for damages, George Kellogg recovered a judgment 
sigainst the Chicago, Burlington & Quincy Railroad Cow- 
pany. After the adjournment of the term of court at 
which such judgment was rendered the railway company 
brought this suit for a new trial of the-law action. The 
court entered a judgement dismissing the action, and the 
‘uilway company has filed here a petition in error to re- 
view this judgment. 

1. The Hon. I*. B. Beall was the judge who presided at 
the trial of the law case, and he also presided at the trial 
of the case at bar. When this case came on for trial 
counsel for the railway company objected to Judge Beail 
hearing it, claiming that he was interested and therefore 
disqualified from hearing this case. The railway coin- 
pany’s objections were overruled and Judge Beall heard 
and determined the case at bar; and this action is the first 
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argument made here for a reversal of the judgment. Sec- 
tion 37, chapter 19, Compiled Statutes, provides: “A judge 
* # # ig disqualified from acting as such * * * 
in any case wherein he is * * * interested.” But 
the word “interested” found in this section of the statute 
probably means pecuniarily interested, or, at least, it 
means thata judge, to be disqualified from hearing a case, 
must be in such a situation with reference to it or the par- 
ties that he will gain or Jose something by the result of 
the action on trial. It is not claimed that Judge Beall 
will gain or lose anything from the result of this action. 
It is not pretended that he has any pecuniary interest in 
the matter. The argument seems to be that because he 
rendered the law judgment he would naturally be desir- 
ous that the same should be sustained and that therefore 
his inclination would be to defeat this suit. It can nevev 
be presumed that a judge will permit his desires or in- 
clinations to control his decision in any manner, and that 
he tried the case and rendered the judgment which it is 
sought to be vacated by this action does not render him 
interested and disqualified within the meaning of said 
section of the statute. 

2. Before the court entered upon the trial of this action 
the railway company moved the court to sequester: the 
witnesses by having them removed to some place where 
the unexamined witnesses could not hear the testimony 
of those who were on the stand. The overruling of this 
motion is the second assignment of error here. The prac- 
tice is not regulated by statute in this state, except to the 
extent that magistrates hearing the preliminary examina- 
tion of one charged with a criminal offense are by the stat- 
ute invested with discretion to sequester the witnesses. 
(Criminal Code, sec. 301.) It was held in Watts vc. Hol- 
lund, 56 Tex. 54, that a party litigant had the right to 
cause the unexamined witness to be sequestered during 
the trial, and that the refusal of the court to make such 
an order on request was reversible error. In Souliey 
t. Vash, 7 Car. & P. [Eng.] 632, Baron Alderson sai:t: 
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“Wither party has a right, at any moment, to require that 
the unexamined witnesses shall leave the court.” In Bin- 
field v. State, 15 Neb. 484, it was held that whether in a 
criminal case the unexamined witnesses should be se- 
questered was a matter resting within the discretion of 
the trial court; and the same rule was applied to a civil 
case in Halbert v. Rosenbalm, 49 Neb. 498. In Johnson v. 
State, 2 Ind. 652, the same ruling was made. In Frriss- 
man v. Hrrissman, 25 Tl. 136, it was held that the separa- 
tion of witnesses during their examination was a matter 
of discretion for the trial court and that its exercise would 
not be reviewed. We think the practice of causing unex- 
amined witnesses, except those called as experts, to be 
sequestered so that they may not hear the testimony of 
the witness being examined is a good one, as it tends to 
elicit the truth and promote the ends of justice; but we 
also think that the decided weight of authority, as well as 
the doctrine of this court, is that whether the witnesses 
shall be so sequestered is a matter resting in the discre- 
tion of the trial court, and, in the absence of a showing 
that the court abused its discretion in that respect, its 
ruling in the premises will not be made the ground for 
reversing its judgment. 

3. The third argument is that the finding of the district 
court on which it based its judgment dismissing this ac- 
tion is not sustained by sufficient evidence. The petition 
alleged that after the jury trying the law case had been 
deliberating eighteen hours upon a verdict, the presiding 
judge, without the knowledge or consent of the railway 
company, instructed the deputy sheriff, who had the jury 
in charge, to say to them that he, the judge, was going 
home that afternoon and would adjourn court before go- 
ing, and if the jury did not agree before he went home it 
would have to be locked up for probably a week; that the 
deputy sheriff communicated this statement of the pre- 
siding judge to the jury, and that the jury, for fear of be- 
ing locked up for a great length of time, very soon there- 
after agreed upon a verdict of $9,000, upon which 


a 
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judgment was rendered. There were other averments in 
the petition as to the defense which the railway company 
had to the law action, and when the facts set forth in the 
petition here first came to its knowledge. It must be con- 
fessed that the jurors, after the time it is alleged the 
learned district judge instructed the deputy sheriff hav- 
ing them in charge to communicate with them, discussed 
among themselves the probability of their being locked 
up for a week or such a matter if they did not agree upon 
a verdict; but the evidence does not show that the deputy 
sheriff made to the jury the communication which the pe- 
tition charges he did. He testified on the trial, and while 
admitting that the judge said*to him, in effect, that he 
should tell the jury that he was going home in the after- 
noon, and if they did not agree upon a verdict they would 
be locked up for a week, that he did not make that com- 
munication to the jury, or any communication, on the sub- 
ject, and that the judge, immediately after making this 
remark to him, called him back and fold him to say noth- 
ing to the jury except to ask them if they had agreed upon 
a verdict. One or two of the jurymen testified that the 
deputy sheriff did say to the jury that if they did not agree 
upon a verdict before the judge went home they would 
have to be locked up for a week; but, in addition to the 
sheriff’s denial of having made such a statement, most, 
if not all, of the other jurymen testified that they heard 


‘po such statement made; that they were in a position 


where they could have heard it had it been made. With 
the evidence in this condition we cannot say that it does 
not sustain the finding of the district court. It follows 
that the decree of the court denying a new trial of the 
law action is 

AFFIRMED. 
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SaRAH A. HAYRS, APPELLANT, BT AL. V. WILLIAM N, 


NASON, APPELLEE, ET AL. 


Firep Marctt 3, 1898. No. 7841. 


1. Judgment: Fase Record or ServicrE: CONTRADICTION. Though 


2, ——-: 


“ 


the record in which a judgmeut is pronounced discloses upon its 
face that the court had jurisdiction both of the subject-matter of 
the suit and of the parties thereto, still a party made Hable by 
such a judgment, who has never appeared in the action, and 
who was never given legal notice of the pendency of such action, 
may, in a proper proceeding, either as a cause of action or de- 
fense, show that the recitals of the record that he was served 
with the process of the court are false. 


Suit was brought to foreclose a real estate 
mortgage, the owner of the equity of redemption of the land in- 
volved made defendant thereto, and constructive service had on 
him by publication, he being at the time a resident of the state 
and actually present therein. He did not appear in the action 
personally or by attorney. After the decree the defendant died. 
Held, That in a suit brought by his heir against the purchaser 
of the land at the sale under the foreclosure decree, to quiet the 
heir’s title and redeem from the mortgage, that the heir might 
show that the averments of the affidavit filed to procure con- 
structive service upon his ancestor, that he was then a non-resi- 
dent of the state and that service of summons could not be made 
on him in the state, were false. 


Privity Between Administrator and Heir. There is no privity 


between an administrator and an heir so far as regards the de- 
cedent’s real estate. Dundas v. Carson, 27 Neb. 634, and Carson r. 
Dundas, 39 Neb. 503, distinguished. 


: Res Jupicata. A judgment dismissing an administrator's 
action to quiet title is not a bar to a subsequent action, by the 
heir against the defendant in the administrator’s suit, to quiet 
title to the same real estate, which has descended to the heir from 
the administrator’s intestate. 


Limitation of Actions: Preapine. When it is not apparent from 


the face of a pleading that the action or defense is barred by the 
statute of limitations, then the bar must be raised by plea or it 
will be deemed waived. 


: --_——-. But when a pleading discloses upon its face that the 
action or defense is barred by the statute of limitations, then such 
bar may be raised by objection that the pleading does not state a 
cause of action or defense. 


ee et eee QuieTANG Tiris. Whether the time in which an 
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action must be brought to quiet title to real estate, where -the 
defendant asserts title thereto by an unrecorded sheriff’s deed, 
which the plaintiff claims is void, is prescribed by section 16 or 
section 6 of the Code of Civil Procedure, not decided. 


8. Guieting Title: Purse sion. Under our Code a party may maintain 
an action to quiet his title to real estate whether he be in or out 
cf possesiion and whether his title be a legal or an equitable one. 


LimitaTion of Acrioxs. In an action to quiet title the 
statute of limitations does not begin to run in favor of the de- 
fendant until some assertion of ownership or claim to the prem- 
ises is made by him. 


10. Limitation of Actions: Quirrina TirLe. Plaintiff’s action was to 
quiet title by having a sheriff’s deed held by the defendant decreed 
vcid and canceled as a cloud. Neither party was in possession of 
the real estate. The sheriff’s deed bad never been recorded. The 
defendant asserted title under the deed. Held, That, so far as the 
petition disciosed, plaintiff’s cause of action accrued at the date» 
the suit was brought. 


APPEAL from the district court of Douglas couuty. 
Heard below before FERGUSON, J. Reversed. 


The opinion contains a statement of the case. 


C. C. MeNish, Brome, Burnett & Jones, and B. L. White, 
for appellant: 

Where service by publication has been attempted tu be 
made upon a resident defendant, founded upon a false 
affidavit of his non-residence, such service does not give 
jurisdiction over that defendant, and its validity can be 
inquired into in a direct proceeding between tie partie 
to the judgment founded thereon. (Kitchen v. Crawford. 
13 Tex. 516; Snowden v. Snowden, 1 Bland. Ch. [Aid.j 559; 
MeGatvock v. Pollack, 13 Neb. 585; Cheney v. Harding, 24 
Neb. 65; Frazier v. Miles, 10 Neb. 109; AfcGuhen vr. Carr, 
6 Ia. 381; Goudy v. Hall, 30 Tl. 109; Carleton v. Bickford, 
13 Gray [Mass.] 591; Shelton v. Viffen, 6 How. | 0. 8.3 
163; Norwood v. Cobb, 15 Tex. 500; Dozier v. Hurtsfeid, 25 
Gia. 90.) 

An adjudication against an administrator is not res 
judicata as to the title of. the heirs to real estate. (2 
Black, Judgments par. 560; Wells, Res Judicata sec. 53.) 
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This action is not barred by the statute of limitations. 
(Heffner v. Ganz, 12 N. W. Rep. [Minn.] 342; Leikert v. 
Wilson, 837 N. W. Rep. [Minn.] 585; Miner v. Beekman, 50 
N. Y. 337; Harrison v. Spencer, 51 N. W. Rep. [Mich.] 
642° Mutual Life Ins. Co. v. Corey, TN. Y. Supp. 940; Jaek- 
son v. Kinsey, 7 N. ¥. Supp. 808; Wuldo v. Rice, 14 Wis. 
310; Knowlton v, Walker, 18 Wis. 295; Wagner v. Law, 28 
Pac. Rep. [Wash.] 1109; Buusman rv. Kelley, 836 N. W. 
Rep. [Minn.] 333; Stecart v. Thompson, 32 Cal. 260.) 


‘James W. Carr, contra: 

The affidavit for constructive service alleged the non- 
residence of Eayrs, and was in all respects sufficient to 
authorize service by publication. The proof of publica- 
tion was also sufficient, as was shown by the evidence 
and found by the court. The court therefore bad juris- 
diction of the property whether the allegation of non- 
residence was true or not; and the judgment was neither 
void nor voidable because of a mistake in that respect. 
(Miller v. Finn, 1 Neb. 289; Atkins v. Atkins, 9 Neb. 191; 
Ogden v. Walters, 12 Kan. 283; Boswell v. Sharp, 15 O. 
447; Dequindre v. Williams, 31 Ind. 444; Morgan v. Burnet, 
18 0. 535; 1 Freeman, Judgments secs. 125, 131.) 

The action was barred by the statute of limitations. 
(McAlister v. Lancaster County Bank, 15 Neb. 295; McCor- 
mick v. Paddock, 20 Neb. 486; Witte v. Gilbert, 10 Neb. 539; 
Doty v. Sumner, 12 Neb. 378.) 

The judgment in the action brought by the adminis- 
trator to recover the title of the property is a complete 
adjudication of all of the rights of plaintiffs. (Dundas v. 
Carson, 27 Neb. 634.) 


RAGAN, C. 

This is an appeal by Sarah A. Eayrs from a decree of 
the district court of Douglas county dismissing a suit in 
equity brought by her in that fatbunal against William 
N. Nason. 

14 


146 NEBRASKA REPORTS. [ Vou. 54 


Eayrs y. Nason. 


1. In her petition in the district court the appellant 
alleged that on the 3d day of June, 1875, her father be- 
came the owner of certain described real estate and died 
subsequently possessed thereof; that the title to said 
real estate had descended to her as his only surviving 
heir at law; that during her father’s life he became in- 
debted in the sum of $50 to one [ischer, and to secure 
the payment of this debt he executed to Fischer a mort- 
gage upon said real estate, of which mortgage debt the 
appellee Nason subsequently became the owner, ad 
brought suit in the district court of Douglas county to 
foreclose said mortgage, obtained a decree, caused the 
real estate to-be sold, and purchased it at the judicial sale 
made, and procured from the sheriff a deed for said real 
estate on the 1st of July, 1881, under which deed the ap- 
pellee Nason claims title to the real estate in contro- 
versy; that said decree of foreclosure and all the pro- 
ceedings thereunder were void for the reason that the 
service, and only service, of process had upon appellant’s 
father in said foreclosure suit was by publication; that 
at the time said service by publication was made appel- 
lant’s father was a resident of, and actually within, the 
state of Nebraska, was at that time, and for some time 
afterwards, insane, and that said service by publication 
was the only notice that was ever attempted to be given 
appellant’s father of the pendency of the said foreclosure 
action; and that the sheriff’s deed executed to said ap- 
pellee constituted a cloud upon appellant’s title to the 
real estate. The bill then averred that the real estate 
in controversy was vacant and unoccupied; that appel- 
lant was advised that the appellee had paid certain taxes 
which had been duly levied and assessed against the real 
estate, and which taxes, together with the aforesaid 
mortgage debt and interest thereon, the appellant offered 
to pay to the appellee. The bill concluded with a prayer 
that an accounting might be taken of the amount due the 
appellee for taxes paid on said real estate and for the 
amount due on said mortgage debt; that appellant might 


Vou. 54] JANUARY TERM, 1898. . idi 


Eayrs v. Nason. 


be permitted to pay the amount found due into court for 
the benefit of the appeHee, and that the title to the real 
estate might be quieted and confirmed in her. The ap- 
pellee by his answer admitted that he claimed to own 
the legal title to the real estate in controversy by virtue 
of the sheriff’s deed executed in pursuance of the decree 
rendered in the foreclosure proceeding mentioned in the 
bill. He also averred that he had been in the open, 
notorious, exclusive, and adverse possession of the real 
estate described, claiming to own the same for a period 
of more than ten years; and as a further defense to the 
wction averred that the administrator of appellant’s — 
father, in the year 1885, brought suit against him, the 
appellee, to quiet the title to the real estate in contro- 
versy; that he, the appellee, appeared and defended that. 
action; and that judgment was rendered therein dismiss- 
ing the same, and interposed the judgment in that action 
as a bar to this. The district court found specially 
that appellant was the sole surviving heir of James H. 
Kayrs, who died on the 15th of August, 1877; that he be- 
came possessed of the legal title to the real estate in con- 
troversy on the 3d day of June, 1875; that on the 23d of 
June, 1875, James H. Kayrs executed to one Fischer a 
note for $50 and a mortgage upon the real estate to se- 
cure its payment; that on the 18th of December, 1875, 
the appellee, who was then the owner of the mortgage 
debt, brought suit in the district court of Douglas county 
to foreclose the mortgage, obtained a decree, caused the 
property to be sold and purchased it at the judicial sale, 
and obtained from the sheriff on the 1st day of July, 1881, 
a deed for the property; that James H. Eayrs, from the 
18th of July, 1875, until the day of his death, in August, 
1877, was a resident of, and actually within, the state of 
Nebraska; that no service of precess in the foreclosure 
proceeding was had upon James H. Eayrs, except service 
by publication; that a summons was duly issued in that 
proceeding against James H. Eayrs and returned not. 
found in Douglas county, Nebraska; that the notice of 
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publication was published in a newspaper in the city of 
Omaha; that the premises in controversy were on the 
25th of June, 1875, and ever since that time have heen, 
vacant and unoccupied; that on the 20th of February, 
1885, the administrator of James H. Eayrs brought a suit | 
in the district court of Douglas county against the ap- 
pellee on the same cause of action ou which the appellant 
has brought this action; that the appellee Nason ap- 
peared and defended that action, which resulted in a 
judgment of dismissal. J*‘rom these special findings the 
court concluded as a matter of law (1) that the appel- 
lant’s action here was barred by the judgment recovered 
in the action brought by the administrator of appellee’s 
father against the appellee; and (2) that the appellant’s 
cause of action here was barred, when brought, by the 
statute of limitations. 

2. Was the foreclosure decree rendered the district 
court of Douglas county in the suit of appellee against 
appellant’s father void? We think it was. Appellant’s 
father, at the time,of the institution of that suit and at 
the time of the pronouncing of that decree, was a resi- 
dent of, and actually within, the state of Nebraska. The 
entire tract of land upon which the mortgage was a lien 
was situate in Douglas county, Nebraska. The action to 
foreclose the mortgage then could have only been 
brought in that county. (Code of Civil Procedure, sec. 
51.) The appellant’s father did not appear in that ac- 
tion, and the only notice that he had of its pendency was 
a constructive one; that is, service by publication as pro- 
yided by sections 77 and 78 of the Oode of Civil Pro- 
cedure. <Appellant’s father was the owner of the legal 
title to the land upon which the mortgage foreclosed in 
that suit was a lien, and was therefore a proper and a 
necessary party to that suit. He was a resident of, and 
actually present within, the state of Nebraska, and there- 
fore no valid notice of the pendency of the suit could be 
viven him by publication. In such an action as that per 
sonal notice of its pendency to one who is a necessary 
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and proper party defendant thereto must be given by 
service upon him of a summons, unless such defendant is 
both a non-resident of the state and absent therefrom or 
a foreign corporation. The district court had jurisdic- 
tion of the subject-matter of the action in the foreclosure 
case. In that case an affidavit was filed in accordance 
with section 78 of the Code of Civil Procedure, which 
recited that the appellant’s father owned the real estate 
on which it was sought to foreclose the mortgage; that 
he was a non-resident of the state of Nebraska, and that 
service of summons could not be had upon him in the 
state. The record then on its face discloses that the 
court had jurisdiction of the appellant’s father; and the 
decree- of the court, though void so far as appellant’s 
father was concerned, for want of jurisdiction over his 
person, appeared upon the face of the record to be valid. 
We need neither discuss nor determine how far conclu- 
sive and unimpeachable this decree would be if assailed 
in some purely collateral proceeding, or if called in ques- 
tion against some third party claiming under it. But in 
the case.at bar the validity of the foreclosure decree is 
now.called in question by the heir of the mortgagor not 
made a party to the suit in which the decree was rendered, 
or rather not served with process in that suit against the 
original plaintiff in that foreclosure action; and the de- 
cided weight of authority is that though the record in 
which a judgment is pronounced discloses upon its face 
that the court had jurisdiction both of the subject-mat- 
ter of the suit and of the parties thereto, still a party 
made liable by such a judgment, who has never appeared 
in the action and who was never given legal notice of the 
pendency of such action, may in a proper proceeding, 
either as a cause of action or defense, show that the re- 
citals of the record that he was served with the process 
of the court are false, and that therefore the judgment, 
though valid upon its face, was void as to him. (Mastin 
r. Gray, 19 Kan. 458; MeNeill v. die, 24 Kan. 108; Nor- 
wood v. Cobb, 15 Tex. 500; Goudy v. Hall, 30 ILL 109; Curle- 
ton v. Bickford, 79 Mass. 591.) 
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3. Is the judgment pronounced in the snit brought by 
the administrator of appellant’s father against the ap- 
pellee a bar to the appellant’s action here? We do not 
think it is. There is no privity between the administra- 
tor and the heir so far as regards the decedent’s real 
estate. In Jundas v. Curson, 27 Neb. 634, and in Carson 
v. Dundas, 39 Neb. 503, it was held that an administrator 
of a decedent’s estate might maintain an action for the 
recovery and possession of the real property of the de- 
cedent necessary for the purposes of administration 
either against the heirs of the decedent or strangers. 
But these decisions are based upon section 202, chapter 
23, Compiled Statutes, which provides: “The executor or 
adininistrator shall have a right to the possession of all 
the real as well as personal estate of the deceased and 
may receive the rents, issues, and profits of the real estate 
until the estate shall have been settled or until delivered 
over by order of the probate court to the heirs or devi- 
sees.” At common Jaw an administrator was not en- 
titled to the possession of the real estate aud there was 
no privity between an administrator and an heir affect- 
iny the same. (See the rule stated and the authorities 
collated in 7 Ain. & Ene. Bucy. Law 270; 2 Black, Judg- 
ments sec. 560.) But an action of ejectnent is a posses- 
sory action; and while, because of the provisions of our 
statute, au administrator may maiataiu such an action, 
it does not follow that le may maintain an action to 
quiet title to the decedent's estate by removing a cloud 
therefrom; and we‘are of opinion that an administrator, 
in the absence of statutory authority therefor, cannot 
maintain such an action. That question was presented 
to the supreme court of MHinois in Gridley r. Watson, 55 
Til. 186, and the court held: “The statute gives an adinin- 
istrator no power to engage in litigation to remove clouds 
upon the title to lands belonging to the estate, and a bill 
filed by him for that purpose is obnoxious to a general 
demurrer.” ‘To the same effect see Shoemute cv. Lockridge, 
53 Ill. 503. The question was again presented to the 
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supreme court of Illinois in Le Moyne v. Quimby, 70 TL. 
399, and again the court held that an administrator could 
not file a bill in equity to perfect the title of the real 
estate of the decedent or relieve it of any burden upon it. 
The court said: “If the land is incumbered, or there is a 
cloud upon the title, he [the administrator] cannot apply 
to a court of equity to relieve it of any burden.” We 
conclude, therefore, that the action of appellant is not - 
barred by the judgment rendered in the-suit brought by 
the administrator of appellant’s father against the ap- 
pellee, and the court erred in so holding. 

4, Was this action when brought barred by the statute 
of limitations? We observe (1) that this finding of the 
court is not based upon the appellee’s answer that he 
had been in the adverse possession of the real estate for 
more than ten years before the suit was brought, because 
the court expressly finds that the real estate, at the date 
of the decree, and for nearly twenty years prior thereto, 
was vacant and unoccupied; (2) that the defense of the 
statute of limitations was not interposed by appellee in 
his answer. The court then must have reached the con- 
clusion that the action was barred by the statute of 
limitations from the averments in the petition; that is, 
that the petition upon its face discloses that the action 
when brought was barred. When it is not apparent 
from the face of the petition that the action is barred, 
the statute of limitations as a defense must be taken 
advantage of by answer. (Hanna v. Emerson, 45 Neb. 
708.) On the other hand, where a petition discloses upon 
its face that the cause of action is barred by the statute 
of limitations, objection may be made to the petition on 
the ground that the facts therein averred do not state a 
cause of action. (Peters v. Dunnells, 5 Neb. 460; Hurley 
v. Cor, 9 Neb. 230; Aultuan v. Cole, 16 Neb. 4.) Since a 
defendant may avail himself at any stage of the trial of 
the fact that the petition shows upon its face that the 
action was barred by the statute of limitations when 
brought by interposing the objection that the petition 
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does not state facts sufficient to constitute a cause of 
acion, the trial court was justified in finding that this 
action was barred by the statute when brought, if that 
fact appeared upon the face of the petition itself. 

5. What is the cause of action alleged in the petition 
in this case? Appellant’s cause of action is that a 
sherifi’s deed held by the appellee and issued in pursu- 
- ance of a judicial sale of appellant’s real estate is void 
because of the fact that the decree upon which the sale is 
based was void for want of jurisdiction of the court over 
appellant’s ancestor, who owned the land at the time the 

decree was rendered, and was made a party thereto, but 
not served with process in that case, and did not ap- 
pear therein; that notwithstanding this decree and the 
sheriff’s deed based thereon are void, the appellee asserts 
title to appellant’s real estate by virtue of such void deed, 
and she seeks by this proceeding to have this decree and 
sherifi’s deed decreed void and canceled and her title, 
which is disturbed by this void decree and deed and ap- 
pellee’s assertion of title thereunder, quieted. Appel- 
lant’s action is an equitable one—an action of which the 
old chancery courts possessed jurisdiction, and one which 
is recognized and provided for by section 57, chapter 73, 
Compiled Statutes. But no court of chancery would 
have taken jurisdiction of this action, because at com- 
mon law a plaintiff, to obtain standing in a court of 
equity to quiet his title to real estate, must have been 
possessed of both the legal title and possession of the 
land. Our Code has modified the chancery rule in this 
respect, and now a party may maintain an action to quiet 
his title to real estate whether he be in or out of posses- 
sion and whether his title be a legal or equitable one. 
(Forec v. Stubbs, 41 Neb. 271; Hall v. Hooper, 47 Neb. 111.) 
6. When did appellant’s cause of action accrue? Ifa 
defendant is in the adverse possession of a plaintiff’s real 
estate, claiming title thereto, plaintiff’s cause of action 
accrues when such adverse possession begins. (Stall v. 
Joues, 47 Neb. 706.) If the defendant be out of posses- 
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sion, asserting title or claim to the real estate, the cause 
of action accrues when such claim or title is asserted. If 
the conveyance, instrument, or thing on which the assel- 
tion of title is based is of record, perhaps the cause of 
action accrues when such conveyance, instrument, or 
thing is placed of record. In the case at bar neither the 
appellant nor the appellee are in possession of the real 
estate. The appellant claims title to the real estate by 
descent from her ancestor, who owned the fee, and she 
asserts as her cause of action that the appellee, by virtue 
of the aforementioned void sherifi’s deed, is claiming and 
asserting that he has the title to her real estate by virtue 
ot that deed. The appellee admits this charge. So far 
as the record discloses, this sheriff’s deed, though issued 
nearly twenty years ago, has never been placed of record. 
Appellant does not aver in her petition when the appel- 
lee first began asserting or claiming title under his 
sheviff’s deed, but the averment is that he is now, at the 
date of filing the petition, claiming and asserting title 
under the deed. The appellant’s actiou then, so far as 
the record discloses, accrued at or about the date of the 
bringing of this suit. As the statute did not begin to run 
ia favor of the appellee until some assertion or claim of 
ownership te the premises was made by him, the action 
was not barred. (Pleasauts v. Blodgett, 39 Neb. 741.) The 
district court erred in holding that appellant’s action was 
barred by the statute of limitations when brought. 

7. We need not determine, then, the question argued 
in the briefs, as to whether an action to quiet title to real 
estate must be brought within ten years after the cause 
of action accrued, according to the provisions of section 
6 of the Code of Civil Procedure, or within four years 
after the cause of action accrued, in compliance with the 
provisions of section 16 of the Code of Civil Procedure. 
That question remains undecided in this court, notwith- 
standing what was said in Parker v. Kuhn, 21 Neb. 413; 
McKecson v. Hawley, 22 Neb. 692; Baldwin v. Burt, 43 
Neb. 245; Dorsey v. Conrad, 49 Neb. 443. The first case 
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was an action for relief on the ground of fraud. In the 
second case the action was barred by the ten years’ ad- 
yerse possession of the defendant. The third case was 
an action by a subsequent mortgagee against a prior 
mortgagee and a purchaser at a judicial sale of the real 
estate, made in pursuance of a foreclosure of such prior 
mortgage, to which proceeding the subsequent mort- 
gagee was not a party, to tedeem from such subsequent 
mortgagee. The fourth case was an action by an owner 
of real estate to redeem the same from a decree foreclos- 
ing a mortgage thereon, to which the plaintiff was not 
made a party. In any view that we are able to take of 
this record the decree of the district court is wrong. It 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 


SraATE OF NEBRASKA, EX REL. Mrs. C. 8. Jones, v. MRs. 
I’, M. WiLLtaMs. 


FILED Marcu 3, 1898. No. 9609. 


Mandamus: Issugs: TITLE 1O OFFicE. In an application for a writ of 
mandamus the court will not try the title or right of possession 
to real or personal property, and by allowing the writ make it 
subserve the purpose of a writ of ejectment or replevin. 


Error from the district court of Lancaster county. 
Tried below before Houmus, J. Affirmed. 


C. J. Smyth, Attorney General, and Hd P. Siilic Deny 
Attorney General, for the state. 


J. H. Broady and H. A. Babcock, contra. 


J. R, Webster, amicus curve, 
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This was an application to the district court of Lancas- 
ter county for a writ of mandamus to compel the respond- 
ent to surrender to the relator possession of the institu- 
tion known as the Home for the Friendless, and the books, 
papers, and other property attached to and connected 
with said home, belonging to the state of Nebraska. The 
district court refused the peremptory writ, and the relator 
brings the case here by petition in error. 

From the alternative writ, the return thereto, and the 
evidence it appears that in 1876 there was incorporated 
a “Society of the Home for the I’riendless,” having for its 
object the protection and assistance of destitute women 
and children. Tor several years it conducted its opera- 
tions without state aid and without permanent quarters. 
In 1881 an act was passed (Session Laws, ch. 52, p. 247) 
establishing a Home for the Friendless, providing for its 
location, and appropriating $5,000 for the erection of such 
home. The act (see. 4) also contained the following pro- 
vision: “The government of said home shall be by and 
under the supervision of the Society of the Home for the 
I'riendless; Provided, That nothing herein contained shall 
be sv construed as to prevent the board of public lands 
and buildings from establishing rules and regulations 
for the government of stich home in any manner.” <Ac- 
cording to provisiuns made in the act the home was lo- 
eated at Lincoln, and land was bought and a building 
erected, the funds being derived from the appropriation 
referred to and from a donation made by citizens of Lin- 
coln to secure the location. The title to the land was 
conveyed by the vendor to “the state of Nebraska for the 
use and benefit of the Home for the Friendless in the state 
of Nebraska.” A provision of the articles of incorpora- 
tion of the society was that it should be known by and 
transact business in the name of the “Home for the 
Friendless.” Thenceforth appropriations have been 
made by successive legislatures for the maintenance of 


156 NEBRASKA REPORTS. [ Vou. 54 


State vy. Williams. 


the home; but the society has appointed all its officers, 
has devoted certain means of its own to assist in its main- 
tenance, and has been in fact, through its appointees, in 
possession of the real and personal property belonging to 
the home. The respondent has for some time been the 
superintendent of the home by appointment from the so- 
ciety. In 1897 the legislature passed an act (Session 
Laws, ch. 37, p. 243) whereby the government of the home 
is vested in the board of public lands and buildings, and 
certain other provisions are made for supervision, man- 
agement, and control by officers deriving their authority 
from the state. Among these provisions is one that the 
governor shall appoint the superintendent. In pursu- 
ance of the latter act the governor appointed the relator 
to be superintendent of the home, and this action followed 
the refusal of the respondent to deliver possession thereof 
to her. 

The foregoing statement, together with the require- 
ment of the alternative writ, are sufficient for a disposi- 
tion of the case. It will be seen that while the case par- 
takes of the nature of an effort by a newly-appointed 
officer to require a predecessor to surrender the tangible 
effects of the office, and that in a case where the right to 
the office is in dispute, and must be determined in order 
to grant the writ, the real object of the proceeding does 
not even end at that point, but seeks the determination 
of the title to land and personal property used in connec- 
tion therewith. The rival appointees do not assert title 
in the saineright. One represents the society, and so far 
as the society has property of its own, is undoubtedly en- 
titled to the possession thereof; the other represents the 
state, and has, irrespective of the respondent’s authority, 
and conceding it to be perfect as representing her source 
of power, the right to take possession of the state’s prop- 
erty which may be subject to the state’s disposal in that 
manner. ‘The respondent is asserting the society’s claim 
to the property, the relator is asserting the state’s. The 
society asserts that the institution is its property; that 
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donations; that its supervision through the board of pib- 
lie lands and buildings has been solely to insure that the 
donations showld not be diverted from their purpose; that 
while the legal title to the land occupied by the home is 
in the state, it is so in trust for the society, so expressed 
in the deed by reference to the corporation by the ab- 
breviated name selected by it for the conduct of its busi- 
ness transactions; that the legal title was so reserved also 
to protect the state against abuse or nonuser of the so- 
ciety’s franchises. The state asserts on the other hand 
that the act of 1881 established the home as a state insti- 
tution; that the legal and equitable titles are in the state, 
and the apparent creation of a trust in the deed was 
merely a designation of the purpose for which the land 
was to be used, and not the naming of a cestui que trust; 
that the governmental power heretofore accorded the so- 
ciety was for convenience of administration, and that the 
society was merely filling a public -funetion; that its 
power was subject at all times to be divested by new legis- 
lation, and that the act of 1897 did divest it and place the 
governnient of the state’s institution under the control 
of the state, where it properly belongs. 

The office of the writ of mandamus is to compel the per- 
formance of an act which the law specially enjoins as a 
duty arising from an office, trust, or station. (Code of 
Civil Procedure, sec. 645.) The duty which every man 
owes of rendering to another that which is his due is not 
a duty so specially enjoined by law, although the person 
owing that duty may happen to occupy an office, trust, or 
station. The restatement of such a truism is only excusa- 
ble because a frequent recuvrence to the principle in- 
volved is rendered necessary by the incessant attempts to 
make this extraordinary writ perform the office of the 
most ordinary processes of the courts—attempts which 
the courts, nufortunately, have seemed at times to en- 
courage. Tn all the instances of the abuse of the remedy’ 
we do not think, however, that any case can be found 
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where, on such an application, the court has tried the 
title, legal or equitable, to land or personalty, and then, 
by granting the writ, made it to subserve the purpose of 
a writ of ejectment or veplevin. Yet that is the sole ob- 
ject of this proceeding. The respondent, as officer or 
agent of the society, is in possession of property of which 
the society claims the equitable title and the right of pos- 
session. The only relief demanded is that she be required 
to surrender possession of this property to the relator, the 
officer of the state, which itself claims complete title and 
right of possession. The issue must be tried in an appro- 
priate action. 
AFFIRMED. 


STATE OF NEBRASKA, EX REL. SOCIETY OF THE HOME For 
THE FRIENDLESS, V. JOHN If. CORNELL, AUDITOR OF 
PUBLIC ACCOUNTS, ET AL. 


FILED Marca 3, 1898 No. 9723. 


1. Claims Against State: APPEAL FROM DECISION OF AUDITOR: MAN- 
pamus. For the disallowance of a claim against the state by the 
auditor the law furnishes an adequate remedy by appeal. Man- 
damus will not issue to compel the auditor to issue a warrant for 
a claim which he has disallowed, and this whether the reasons 
given by him for its disallowance be good or bad. 

2. Mandamus: ParTIES AND CAUSES: JOINDER. In a single proceeding 
several writs of mandamus, directed to different respondents, re- 
quiring the performance of different acts, cannot be granted. 


ORIGINAL application for mandamus. Writ denied. 
J. H. Broady and H, A. Babcock, for relator. 


C. J. Smyth, Attorney General, and Ld P. Smith, Deputy 
Attorney General, contra. 


J. R. Webster, amicus curie. 
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This is an original application for a writ of mandamus, 
against the auditor of public accounts and the members 
of the boards of purchase and supplies and public lands 
and buildings. The application sets out at length the 
history of the Society of the Home for the Friendless and 
the legislation with regard thereto, which has been stated 
briefly, but sufficiently for present purposes, in State cv. 
Williams, 54 Neb. 154, decided herewith. It shows that 
after the passage of the act of 1897, referred to in the case 
just cited, the relator, in accordance with an established 
custom in that respect, made and presented to the board 
of purchase and supplies estimates for the purposes in- 
cluded in the appropriation for the Home for the Friend- 
less to aid in the maintenance of the institution for the 
quarter commencing October 1, 1897; that said board re- 
fused to act on the same; but, that the relator from its 
own private means maintained the institution, and pro- 
cured supplies to be furnished and services to be per- 
_ formed to maintain it; that bills and vouchers for sup- 
plies furnished said institution and for services of em- 
ployés, for the preceding quarter, were duly presented to 
the board of public lands and buildings and that board 
refused to act thereon; that said vouchers were then 
presented to the auditor, “who examined and rejected 
them because not approved by the board of public lands 
and buildings.” The prayer is for a writ of mandamus 
requiring the auditor to draw his warrants for the bills 
and vouchers so presented, and in case the court should 
hold that the action of the boards should first be had, 
for a writ requiring the board of public lands and build- 
ings to act upon said vouchers, and to examine, audit. 
and approve the same, and to require the board of pur- 
chase and supplies to act upon the estimates for the 
quarter commencing October 1, 1897. The respondents 
have demurred to the application. 

So far as the case concerns the action of the auditor we 
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are of the opinion that the writ cannot be allowed on the 
showing made. The constitution provides (art. 9, sec. 9): 
“The legislature shall provide by law, that all claims 
upon the treasury shall be examined and adjusted by the 
auditor, and approved by the secretary of state, before 
any warrant for the amount allowed shall be drawn. 
Provided, That a party aggrieved by the decision of the 
auditor and secretary of state may appeal to district 
court.” The duty so enjoined upon the legislature it has 
performed by providing adequate machinery for the pur- 
pose of enforcing the constitutional intent. (Compiled 
Statutes, ch. 88,-art. 8.) The method by appeal of review- 
ing the action of the auditor in disallowing a claim is an 
adequate remedy, and mandamus will not lie to compel 
the auditor to issue a warrant for a claim which he has 
disallowed. (State r. Babcock, 22 Neb. 38.) The same doc- 
trine was enforced in State v. Moore, 37 Neb. 507. In the 
latter case the doctrine is rather assumed than stated in 
the opinion of the court, but that the court had the doc- 
trine in view is evident from a perusal of the dissenting 
opinion of Judge Post. The claims there in question . 
were finally reviewed on appeal. (Garneau v. Moore, 39 
Neb. 791.) In State v. Moore, 40 Neb. 854, a writ was al- 
lowed to compel the drawing of a warrant in payment of 
a specific appropriation made to a county to reimburse it 
for expenses of an unusual criminal proceeding; but that 
writ was allowed because in the opinion of the court the 
appropriation was payable without regard to any ex- 
anination of items or consideration of legal liability, and 
the auditor was without any discretion in the matter. 
Here the claims are beyond question of such character 
as to require an examination and adjustment. The case 
is analogous to claims against a county, where the remedy 
for an improper disallowance is by appeal and not man- 
damus. (State v. Churchill, 37 Neb. 702; State v. Slocum, 
34 Neb. 368; State v. Merrell, 43 Neb. 575.) -The writ of 
mandamus never lies for the correction of errors or review 
of proceedings of inferior courts, boards, or tribunals. 
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(McGee v. State, 32 Neb. 149; State v. Cotton, 33 Neb. 560; 
State v. Laflin, 40 Neb. 441; State v. Merrell, supra.) The 
application in this case is not to require the auditor to 
examine and pass upon the claims, but it is to require him 
to draw his warrant in payment therefor, and this upon 
a showing that he has already disallowed them. It is 
alleged that he examined them and rejected them because 
they had not been approved by the board of public lands 
and buildings, and each voucher attached to the applica- 
tion bears the auditor’s indorsement to the same effect. 
The fact that the auditor in rejecting the claims gave a 
reason for so doing does not alter the effect of his action 
as a disallowance. It cannot be said that, because a 
single reason was assigned for his action, it is a confes- 
sion that the claims were in other respects valid, and that 
if the court should find that reason insufficient the writ 
should therefore issue. That argument might be sound 
where the application is for a writ compelling the per- 
formance of an administrative duty, and where assigning 
one reason for refusing to perform might be a confession 
that no other reason existed; but it overlooks the effect 
of the auditor’s judicial, or quasi-judicial, act in passing 
on a Claim as an adjudication thereof, conclusive unless 
appealed from. Thefact that a reason, even a wrong one, 
be given for rendering a judgment, makes it none the less 
a judgment. 

The argument, both at the bar and in the briefs, has 
been directed entirely to the case against the auditor. 
The application, in asking three different writs for three 
different purposes and on as many different grounds, 
against different respondents, is undoubtedly multifari- 
ous, if we may be permitted to borrow from equity that 
term and apply it to a legal proceeding. Counsel, by re- 
stricting their discussion to one branch of the case, evi- 
dently recognized the impracticability of determining all 
the matters alleged in one suit. So far as relief is sought 
against the board of purchase and supplies, the occasion 
for the writ seems to have passed. So far as it seeks to 

15 
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compel action by the board of public lands and buildings, 
it presents not only a question as to the right of this re- 
lator to maintain the action, but it also demands an inves- 
tigation of the functions of that board, and the relative 
duties of it and of the auditor, which we do not feel war- 
ranted in entering into unless in the light of full dis- 
cussion, and in a case where such investigation may be 
necessary and conclusive. As to the board of purchase 
and supplies and the board of public lands and buildings, 
the application is dismissed without prejudice; as to the 
- auditor, the demurrer is sustained and the 


WRIT DENIED. 


O. E. MARTIN V. CHARLES FOLTz. 
Fitep Marcnr 38,1898. No. 7912. 


1. Animals: Pounp-KEErER’s FrEs: Lien. Where a village ordinance 
provides for impounding animals found running at large, and 
fixes certain fees which must bé paid before the animal will be 
released, no lien is created for any fees or charges not included 
within those specified. 


2. Replevin: JuvemenT. In replevin, where the plaintiff has taken the 
property and the verdict is for the defendant, the judgment must 
be in the alternative for a return of the property or its value if a 
return cannot be had. 


ERRorR from the district court of Dixon county. Tried 
below before Norris, J. Reversed. 


‘A. A. Welch and O. H. Martin, for plaintiff in error. 


IRVINE, C. 2 


The plaintiff in error was the owner of an animal de- 
scribed in the record as “one red cow, dehorned, with 
white spot between fore legs.” An ordinance of the vil- 
lage of Wakefield, the habitat of this animal, forbade cat- 
tle, horses, mules, sheep, and swine to run at large in the 
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village. The cow transgressed the ordinance, and was, - 
in pursuance of its provisions, taken up by the defendant 
in error, who was marshal of the village. Several days 
thereafter the plaintiff tendered to him $2 and demanded 
the cow. The defendant thought himself entitled to 
$2.25, and refused to deliver up the cow on payment of 
any less sum. Then the plaintiff replevied the cow, and 
thus a dispute about 25 cents reaches us for adjustwent, 
an appeal to the district court having resulted in a judg- 
ment for the defendant. 

An examination of the record convinces us that there 
was error in the proceedings and that the judgment must 
be reversed. The petition was in the ordinary form, 
claiming a general ownership. The answer, after a gen- 
eral denial, pleaded the ordinance, the official position of 
the defendant, the taking of the cow, and a lien thereon 
for $2.25, “fees for impounding, caring for, and advertis- 
ing said animal under said ordinance.” The reply ad- 
mitted all the averments of the answer except as to the 
amount of the lien. The ordinance provided that “be- 
fore the marshal shall deliver any such animal or animals 
to the owner thereof he shall be entitled to and shall 
receive the sum of fifty cents per head for all horses, cat- 
tle, or mules, and twenty-five cents per head for sheep or 
swine taken up by him, and twenty-five cents per head 
for each day or fraction thereof for feeding or taking 
care of such animals, after the first day.” The amount 
claimed by the defendant included the sum of 25 cents 
for advertising for the owner to call for the cow. The 
ordinance provides for no such process. It does provide 
that if the owner be not known, the marshal shall adver- 
tise and sell the animal, as provided by statute in case of 
estrays; but the time had not elapsed when by virtue of 
that statute advertising may be begun, nor had any of 
the preliminary steps required by that statute heen 
taken. (Compiled Statutes, ch. 27.) No rights could 
therefore be claimed under the statute, either directly or 
by reason of the attempt of the ordinance to extend its 
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provisions. The ordinance fixed and limited the charges 
which could be made, and neither provided for advertis- 
ing nor for adding a charge therefor to the lien. An in- 
struction limiting the inquiry to the items fixed by ordi- 
nance was refused and none was given on the subject. 
It was error to refuse the instruction. 

The judgement was for $2.25 and costs, and not in the 
alternative as the statute in such cases requires. This 
was also error. (Hooker v. Hammill, 7 Neb. 231; Moore 
v. Kepner, T Neb. 291; Singer Mfg. Co. v. Dunham, 33 Neb. 
686; Mankar v. Sine, 35 Neb. 746; Field v. Lumbard, 58 
Neb. 397.) 


REVERSED AND REMANDED. 


GrorGcEe A. HOAGLAND ET AL., APPELLANTS, V. JOSEPH C. 
GREEN ET AL., APPELLENS. 


Firep Marcu 38,1898. No. 7870. 


1. Mortgages: Detrvrry. It cannot be inferred that a mortgage, al- 
though left in the custody of the mortgagee, was delivered as to 
one of two joint mortgagors upon the signing and acknowledg- 
ment by him, when it was the manifest intention of the parties 
that it should not take effect until execution by the other mort- 
gagor. 


JUDGMENTS: Priority. The general lien of a deficiency 
judgment rendered not by confession and at a term subsequent 
to the commencement of the foreclosure suit in which such judg- 
ment was rendered is superior to a mortgage or conveyance of 
the debtor’s land executed after the commencement of that term, 
but before the actual rendition of the judgment. 


: Former Ligns: Susprocation. The mere fact that with the 
proceeds of a later mortgage a prior one was paid, for the purpose 
of removing the lien thereof, affords no ground for subrogating 
the junior mortgagee to the rights of the former mortgagee upon 
its being discovered that a lien had arisen intermediate between 
the two mortgages. Bohn Sash & Door Co. v. Case, 42 Neb. 281, 
followed. 
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APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Reversed. 


Warren Suiteler, for appellants. 


G. W. Shields, F. C. O’Hollaren, and J. J. O'Connor, 
contra. 


Irvine, C. 


This was a proceeding in the nature of a creditors’ bill 
to subject certain lots in the city of Omaha to the pay- 
ment of judgments owned by the appellants against 
Joseph C. Green. The district court found for the de- 
fendants and dismissed the case. The plaintiffs appeal. 

In 1891 Hoagland and French obtained a decree 
foreclosing mortgages on other property of Green.’ In 
August, 1892, the mortgaged premises were sold under 
the decree, leaving a small deficiency on Hoagland’s 
claim and the whole of French’s unsatisfied. The Sep- 
tember term of the district court opened September 17, 
and at that term, on October 1, the sale was confirmed. 
October 8 both Hoagland and Ifrench moved for de- 
ficiency judgments, which were rendered November 17, 
still at the September term of court. The French judg- 
ment was assigned to the appellant Switzler. At the 
beginning of the term there was a mortgage on the land 
‘in controversy in favor of the Omaha Savings Bank. 
Subsequently, but before the'deficiency judgments were 
‘yendered, Green and wife executed three mortgages on 
the land in controversy, in favor of the Globe Loan & 
Trust Company. The loan and trust company paid the 
savings bank’s mortgage and a tax lien on the property 
out of the loan to secure which its mortgages were made, 
and paid the remainder of the loan to Green. After 
these mortgages were made and recorded, but be- 
fore the deficiency judgments were rendered, Joseph C. 
Green conveyed the land to George H. Green. The ques- 
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tions presented are whether the judgments are liens 
binding upon George H. Green, and if so, whether they 
or the loan and trust company’s mortgages have priority. 

It is argued that the mortgages were delivered before 
the term of court opened at which the judgments were 
rendered and that they are therefore, in any view of the 
law, superior to the judgments. The facts, as estab- 
lished by uncontradicted evidence, are that arrangements 
had been made by Green with the loan and trust. company 
for the loan early in September. September 16, the day 
before the term of court opened, Green came to the office 
of the company, the mortgages were there drawn, Green 
signed them and acknowledged them. Several days 
later Mrs. Green came to the company’s office, signed and 
acknowledged the mortgages, and the notary who took 
both acknowledgments then certified thereto, dating the 
certificate as of the day-of the wife’s acknowledgment. 
No money was paid by the company until a still later 
day. From the time of the exectition by Green the com- 
pany retained possession of the instruments. Were the 
circumstances different the acts of Green in signing and 
acknowledging and leaving the instruments in the posses- 
sion of the mortgagee might indicate a delivery on his 
part on September 16; but when it is considered that the 
mortgages were drawn by the mortgagee at its office, 
that the signing and acknowledging both took place 
there, that the certificates of Green's acknowledgment 
were not then made out, but evidently purposely with- 
held until such time as Green’s wife might acknowledge, 
and that no money was paid out until after the latter 
event occurred, it becomes absolutely certain that the 
instruments were not deemed complete at the former 
time, and that they were not intended to then take effect. 
The bare manual possession by the mortgagee in the in- 
terval ceases to be significant. The delivery could not 
have taken place prior to September 27, when the wife 
executed the instruments. Section 477 of the Code of 
Civil Procedure provides: “The lands and tenements of 
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the debtor within the county where the judgment is 
entered, shall be bound for the satisfaction thereof from 
the first day of the term at whiah judgment is rendered; 
but judgments by confession, and judgments rendered at 
the same term at which the action is commenced, shall 
bind such lands only from the day on which such judg-— 
ments are rendered. All other lands, as well as goods and 
chattels of the debtor, shall be bound from the time they 
shall be seized in execution.” After a thorough con- 
sideration and exhaustive discussion of the question it 
was held that where a mortgage is executed and recorded : 
during the term, but before the rendition of such a judg- 
ment as is rendered at a term subsequent to that at 
which the action was commenced and not on confession, 
the lien of the judgment is superior to the mortgage. 
(Norfolk State Bank v. Murphy, 40 Neb. 735. See also 
Ocobock v. Baker, 52 Neb. 447.) If the judgments here in 
question were ordinary judgments in personal actions, 
there could, therefore, be no doubt as to their priority, 
both as against the mortgages and the rights of George 
H. Green. But the argument is that the rule applies 
only by virtue of a legal fiction whereby judgments are 
deemed to have been rendered at the first day of the term, 
and that this fiction cannot apply where the case was not 
then in a situation that judgment might then have been 
rendered. [urther, that at the beginning of this term 
the sale of the mortgaged premises, in the case in which 
the judgments were rendered, had not been confirmed, no | 
deficiency had been ascertained, no judgment could then 
be rendered for a deficiency; and that for this purpose 
the action should be deemed commenced at the time the 
application was made for the deficiency judgments. If 
this theory were sound it would save the rights of the 
defendants; but we are constrained to hold that. it is not 
sound, much against the inclinations of the writer, at 
least, to whom the case appeals as one of unusual hard- 
ship. 
The theory of the defendants receives support in prin- 
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ciple from the case of Withers v. Carter, 4 Gratt. 407, and 
one or two later cases in Virginia. But these cases pro- 
ceeded on common-law @rounds and were not controlled 
by statute as is the case before us. In Norfolk State Bank 
wo. Murphy, supra, it is said that our statute is declaratory 
of the common law, and so it is as to the question there 
under discussion, and so it is in a broad sense generally; 
but it does not exactly express the common law rule, and 
its language must govern rather than common-law pre- 
cedents contrary thereto. Authority under similar states 
of the law is rare, if it exists at all. Im Kansas it seems 
to be the practice to render a personal judgment for the 
whole mortgage debt at the same time foreclosure is de- 
creed, and to then sell the mortgaged property, and if it 
prove insufficient, to then issue a general execution which 
may be levied on other property. The Kansas court has 
held in well reasoned opinions that the statute makes 
such judgments no different in character or effect from 
other judgments, and that they become liens upon land 
other than that mortgaged at the same time as other 
judgments, and from the first day of the term. (Lisle v. 
Cheney, 36 Kan. 578; Thompson v. Hubbard, 44 Pac. Rep. 
{Kan.] 1095.) In Indiana the same practice prevails and 
the same view is taken of the nature of such judgments, 
although there it does not appear that judgments gen- 
erally relate back to the beginning of the term. (fletcher 
v. Holmes, 25 Ind. 458.) Our statute, as it existed at the 
time these judgments were rendered, authorized judg- 
ments to be rendered for a deficiency in the case of a mort- 
gage foreclosure, on the coming in of the report of sale, 
and executions to issue as in other cases. (Code of Civil 
Procedure, sec. 847.) No intention is expressed that such 
a judgment in character or effect should differ in any way 
from other judgments. ‘That statute was passed in 1857, 
and was, therefore, in force when, in 1858, section 477 
was adopted, making the lien of judyments generally 
relate back to the first day of the term, and making cer- 
tain exceptions to this rule of which deficiency judgments 
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are not one. If it had been the intention to except such 
judgments, the legislature would not have contented 
itself with merely excepting judgments by confession and 
those rendered at the same term “at which the action is 
commenced.” ‘The latter language is rendered certain 
by other sections of the Code which determine when an 
action is deemed commenced. That phrase cannot, with- 
out straining, be made to apply to a motion made in a 
case which has confessedly been in progress for some 
time. When the legislature enacts a rule and at the 
same time excepts certain cases from its operation, the 
extent of the rule is not open to doubt or to judicial de- 
termination. The rule applies to all cases not within the 
designated exceptions. To engraft upon the statute ex- 
ceptions other than those specified would be legislation, 
pure and simple. At the common law judgments by fic- | 
tion related back to the first day of the term; and after 
lands came to be subjected to their payment the injustice 
of the rule as against purchasers became manifest. 
Thereupon we find parliament, in the famous statute of - 
frauds (29 Car. II, ch. 3, sees. 13-15), enacting, after a re- 
cital of the mischief in view, that any judge or officer at 
the signing of any judgment shall set down the day of 
the month and year of his so doing, upon the paper book, 
docket, or record which he shall sign, and that such judg- 
ments shall bind purchasers for a valuable consideration 
only from the time they shall be signed and not from the 
first day of the term. Jor nearly two hundred years be- 
fore our statute was passed the Enplish law had thus 
protected purchasers; but our legislature saw fit, in- 
stead of affording this broad protection, to establish the 
old rule by statute and to create only limited exceptions 
thereto. The exceptions do not extend, as was held in 
the absence of statute, in Virginia, to all cases not in a 
situation where judgment might be rendered on the first 
day of the term, because the exception extends only to 
confessions and to cases commenced at the term at which 
judgment is rendered. This excludes from the exception 
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all cases commenced before the opening of the term, and 
where the answer day does not occur until after the term 
opens. It cannot be possibly said that such cases tre 
within the exception; but they are cases not in such a 
condition at the beginning of the term that judgment 
might be rendered. If one case of that character exists 
by plain import of the language of the statute, it is con- 
clusive evidence that the legislature did not intend to 
imply that tacit general exception, or merely give force 
to the old fiction with all its limitations. 

The defendants ask, in case it should be determined 
that the mortgages are subject to the lien of the judy- 
ments, that they be subrogated to the rights of the sav- 
ings bank, whose prior mortgage was paid from the loan 
secured by the later mortgages. The case is in this re- 
spect not different in principle from that of Bohn Sash & 
' Door Co. v. Case, 42 Neb. 281, where it was held that sub- 
rogation was not permissible. 

The decree of the district court must be reversed, with 
directions to enter a decree subjecting the land to the 
payment of the judgments of plaintiffs, prior to the 
claims of the mortgagee and of George H. Green. 


REVERSED AND REMANDED. 


Hrnry MAINS, APPELLANT, V. WILLIAM H. BoypD, JR., 
APPELLEE. 


s 


FILED Marcu 38,1898. No. 7822. 


Review: AFFIRMANCE. No question of law is involved in this case. 
Evidence held to sustain the finding of the district court. 


APPEAL from the district court of Madison county. 
Heard below before RosBInson, J. Affirmed. 


Campbell & Wallis, for appellant. 


VoL. 54] JANUARY TERM, 1898. 171 


Pollock v. School District, 


B. B. Willey and C. B. Willey, contra, 


IRVINE, C. 


The only question presented by this record is the suf- 
ficiency of the evidence to sustain the finding of the dis- 
trict court, and the decision of that question is not incum- 
bered with the consideration of any question of law. It 
would therefore be useless to set out the evidence in the 
opinion. It has been examined, and we find that it 
amply sustains the finding. 

AFFIRMED. 


WILLIAM POLLOCK ET AL. v. ScHoort Disrricr No. 42 
BT AL. 


Firep Marcy 8, 1898. No. 7904. 


School Districts: APPEAL FROM ORDER OF COUNTY SUPERINTENDENT. 
An appeal will not lie from the order of a county superintendent 
changing the boundaries of school districts or creating new dis- 
tricts. The method of reviewing such proceedings is by petition 
in error. 


Error from the district court of Antelope county. 
Tried below before Ropinson, J. Reversed. 


i. D. Kilbourn, for plaintiffs in error. 
C. C. Jones, contra. 


IRVINE, C. 


The county superintendent of Antelope county, on peti- 
tion of certain voters of school district 42 in that county, 
set apart certain territory from that district and created 
therefrom a new district. The proceeding was taken to 
the district court, not by petition in error, but in the 
form of a technical appeal. A motion was made in the . 
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district court to dismiss the appeal for want of jurisdic- 
tion. This motion was overruled, and the district court 
reversed the action of the superintendent and restored 
the school district to its former condition. To reverse 
that judgment this proceeding in error is brought, and 
the action of the district court in overruling the motion to 
dismiss the appeal is one of the assignments of error, and 
the only one necessary to consider. 

The power to change the boundaries of school districts 
is conferred on the county superintendent by Compiled 
Statutes, chapter 79, subdivision 1, section 4. To au- 
thorize the exercise of such power a petition of voters of 
the territory affected is requisite. The power so vested 
in the superintendent is to a certain extent judicial in its 
character and subject to review. (State v. Palmer, 18 
Neb. 644; State v. Clary, 25 Neb. 403.) Section 580 of the 
Code of Civil Procedure authorizes the review by the 
district court, on petition in error, of judgments rendered 
or final orders made by a probate court, justice of the 
peace, or any other tribunal, board, or officer exercising 
judicial functions, and inferior in jurisdiction to the dis- 
trict court. This provision affords an adequate remedy 
in such cases as the present. An appeal, in the technical 
sense of the term, is a remedy which exists only by force 
of statute and within the limits defined by statute. (Wil- 
coe v. Saunders, 4 Neb. 569; State v. Ensign, 11 Neb. 529; 
State v. Bethea, 43 Neb. 451; Nebraska Loan & Trust Co. v. 
Lincaln & B. H. R. Co., 58 Neb. 246.) There is no statute 
allowing an appeal from such orders of the county super- 
intendent, and consequently the right of appeal does not 
in such case exist. In State v. Clary, supra, it is said in 
the syllabus that from the decision of the superintendent 
in such a matter “an appeal lies to the district court of 
the proper county,” and in the course of the opinion the 
word “appeal” is used as characterizing the review of the 
order by the district court; but when the whole opinion is 
read it is evident that the court was there using the word 
in its broader sense, applying to all methods of review by 
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superior tribunals. (See Nebraska Loan & Trust Co. v. [an- 
coln & B. H. BR. Co., supra.) The action before the court 
was mandamus, and what the court held was that the 
decision of the county superintendent was in the exercise 
of a power judicial in its nature, and subject to review by 
appellate proceedings, and, therefore, that such action 
could not be controtled by mandamus. The method of 
review was not a matter under particular investigation, 
although the court cited section 580 of the Code as afford- 
ing the proper method. It is evident that the court had 
in mind proceedings in error and not a technical appeal; 
. and, the distinction between the two methods not in that 
case requiring examination, the word “appeal” was used 
in its broad and familiar sense, and referring to proceed- 
ings in error rather than in contradistinction thereto. 
This is the more evident because in State v. Palmer, supra, 
the court had pointed out a petition in error as the appro- 
priate remedy in such cases. In School District v. Cole- 
man, 39 Neb. 891, it would seem that a technical appeal 
had been prosecuted to judgment in the district court, but 
the question of jurisdiction was not raised or considered. 
The judgment of the district court must be reversed and 
the cause remanded with directions to dismiss the appeal. 


REVERSED AND REMANDED. 


NEBRASKA WESLEYAN UNIVERSITY, APPELLER, V. WILL- 
1AM H. Oraic’s ESTATE, APPELLANT. 


FItrep Marc 17, 1898. No. 7656. 


Appeal. An appeal, in the strict sense of the term or as distinguish- 
jng the designated procedure from one im error or by petition in. 
error, will not generally lie to this court from an inferior court 
in a legal or law action. 


Arpral, from the district court of Douglas county. 
Heurd below before Horewriun, J. Appeal dismissed, 


. 
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Paul Charlton and Robert 8. Rodgers, for appellant. 
Ralph W. Breckenridge, contra. 


HARRISON, ©. J. 

March 15, 1892, there was filed in the county court of 
Douglas county by the appellee herein a claim ayaiust the 
estate of William H. Craig, deceased, then in process of 
administration in said court. The claim was for the sum 
of $25,000, and predicated on an alleged subscription by 
William H. Craig, when living, of such sum “as an endow- 
ment for the Charles H. Fowler Professorship of Chris- 
tian Ethics.” During the course of the contest which 
ensued relative to the allowance of the demand an 
amended statement of the claim was filed, and after a 
number of adjournments of the hearing of the matter, on 
December 2, 1892, the claim was disallowed. An appeal 
from this order was perfected in behalf of the university 
to the district court, where a petition was filed in which 
there was a prayer for the allowance of the claim and 
judgment against the estate for the amount thereof. Of 
the matters stated in the petition there was in the answer 
filed for the executors of the estate a general denial. Of 
the issues joined there was a trial before the court and a 
jury, which resulted in a verdict favorable to the appellee 
herein. A motion for a new trial was filed for the execu- 

‘tors, which, on hearing, was overruled and judgment for 
appellee was rendered on the verdict. An appeal has 
been perfected to this court for the executors. The word 
“appeal” is used in this connection in its strict. import, or 

_as distinguished in its application to, and designation of, 
the method of procedure from an error proceeding or re- 
view of alleged errors sought by petition in error. No 
petition in error has been filed herein, nor has the issu- 
ance and service of a summons in error been procured, 
and the time for either has long since passed, but notice 
of an appeal was, at the instance of appellant, issued 
and served. 
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The question arises upon the record presented here of 
the jurisdiction of this court, in this, an appeal, to exam- 
ine and determine the errors alleged to have been com- 
mitted by the trial court. It is true this is not raised or 
discussed by the parties, but is inherent in the proceed- 
ing, and the cause, if not properly presented here, cannot 
be considered and must be dismissed. The claim orig- 
inated, as we have before indicated, in a promise; it was 
purely contractual, and its non-performance would ordi- 
narily but have given rise to an action at law for its en- 
forcement. The death of the promisor cast upon the 
promise its nature of a claim against his estate or afforded 
a new or different channel through which a compliance 
with its terms and conditions might be sought. To reach 
a proper conclusion on the question suggested will neces- 
sitate an examination of the course of legislation in re- 
gard to presentation of claims or demands against the 
estates of decedents and appeals from their allowance or 
disallowance. 

During the session of the legislative assembly of the 
territory of Nebraska, having its inception of date Decem- 
ber 5, 1860, there was passed an act “providing for the 
settlement of the estates of decedents, and for other pur- 
poses.” (See Session Laws 1860, p. 59, of which chapter 
9 was in relation to payments of debts, etc.) In such 
chapter there was indicated a course of procedure for the 
presentation and adjustment of claims against estates of 
deceased persons, and of such procedure was the right of 
an appeal by a claimant from the order of rejection ‘of 
claims; and it was further provided in the matter of an 
appeal that notice of the appeal and the hearing thereof 
should be given the adverse party in such manner as di- 
rected by the judge of probate and at least twelve days 
prior to the next term of the appellate court; and further, 
that “The party appealing shall procure and file in the 
district court to which the appeal is taken, at or before 
the next term of said court after the appeal is allowed, 
a certified copy of the record of the allowance or disal- 
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lowance appealed from, of the application for the appeal 
and the allowance of the same, together with the 
proper evidence that notice has been given to the adverse 
party according to the order of the probate court. When 
such certified copy shall have been filed in the district 
court, such court shall proceed to the trial and deter- 
mination of the same according to the rules of the law 
allowing a trial by jury of all questions of fact in cases 
where such trial may be proper; and such court may di- 
rect an issue to be made up between the parties in a brief 
form when it shall be deemed necessary; and questions of 
law may be carried to the supreme court and costs may be 
allowed or denied in the discretion of the court.” (Ses- 
sion Laws 1860, p. 94, secs. 25, 26.) The act was amended 
during the legislative session of 1873, the manner of no- 
tice of the appeal, etc., was changed, and on-the matters 
to which our attention is more particularly required the 
subjects were treated as follows: “The party appealing 
shall, on or before the first day of the term of said court 
next after the expiration of the time within which notice 
might have been given as required in the last preceding 
section, procure and file in the district court a certified 
copy of the bond, if any, given on appeal, and of the rec- 
ord of the allowance or disallowance appealed from, and 
of the claim or set-off filed, together with the proper evi- 
dence that notice has been given as aforesaid to the ad- 
verse party. The district court shall proceed to a trial 
and determination of the case in like manner as upon ap- 
peals brought upon the judgments of justices of the 
peace; and such court may direct an issue to be made up 
. between the parties when it sha]l be deemed necessary; 
and questions of law may be carried to the supreme court 
and costs may be allowed or denied in the discretion of 
the court.” (General Statutes 1873, p. 322, secs. 237, 238.) 
It is clear from an inspection of the legislation that the 
procedure in the district court in an appeal from the ad- 
justment in the probate (now county) court of a claim 
against the estate of a decedent was to be as in any ordi- 
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nary civil action conimenced in the appellate court, and 
the action in the case at bar was, by nature of the claim 
and in all its elements, a legal or law action. 

Tor a general discussion of the subject of appeal and a 
determination that in a proceeding by a railroad company 
before a county judge to condemn lands in the exercise of 
its statutory right in that regard—it being of the provis- 
ions of the law governing such proceedings that an appeal 
from the order or adjudication made might be had to the 
district court and an appeal from the decision of the dis- 
trict court to the supreme court—that appeal there meant, 
“the action being essentially legal,” a review in the su- 
preme court, to be obtained by error proceeding or peti- 
tion in error, see Nebraska Loan & Trust Co. v. Lincoln & 
B. H. R. Co., 58 Neb. 246. That an appeal to the supreme 
court will not lie in a law action, see Roode v. Dunbar, 9 
Neb. 95; Robertson v. Hall, 2 Neb. 17; Furnas v. Nemaha 
County, 5 Neb. 367. The latter case is also to the point that 
the court will not exercise jurisdiction when the case is 
not properly presented, though the question has not been 
raised by any of the parties. To the main point see also 
Morse v. Lingle, 26 Neb. 247; Prentice Brownstone Co, v. King, 
39 Neb. 816. It follows that the cause is not properly 
presented to this court and the appeal must be dismissed. 


APPEAL DISMISSED. 


Sam Davis v. STATE OF NEBRASKA. 
FriLrep Marcu 17,1898. No. 9827. 


1. Larceny by Bailee. In a prosecution for the statutory crime of 
larceny by a bailee the gravamen of the charge is the felonious 
conversion, and the intent may be shown to have been entertained 
as of the time of the reception of the possession of the property 
or to have arisen during the continuance of such possession. 


2. Criminal Law: BURDEN oF Proor. The burden of proof in a crim- 
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inal action does not. shift to the defendant but rests with and on 
the state. 


3. ——-—: INstrretTions. A portion of a statement contained in an 
instruction criticised, hut the entire instruction held not open to 
the objection urged against it. 


4, 


: Evipence. In the trial of a criminal cause the general rule 
operates the exclusion of evidence of the commitment by the 
accused of a crime or crimes separate and distinct from that on 
a charge of which he is being tried. To this rule there are excep- 
tions, but in the case at bar reasons did not exis: for the departure 
from the general doctrine. 


ERROR to the district court for Otoe county. Tried be- 
low before RAMSEY, J. Reversed. 


- Warren & Jackson, for plaintiff in error. 


CO. J. Smyth, Attorney General, and Hd P. Smith, Deputy 
Attorney General, for the state. 


HARRISON, C. J. 


On May 17, 1897, an information was filed in the dis- 
trict court of Otoe county in which the plaintiff in.error 
was charged with the crime of larceny as bailee, the prop- 
erty said to lave been appropriated being one bay gelding, 
a buggy, and set of harness. To the charge on arraign- 
ment he pleaded not guilty, was placed on trial, con- 
victed, and subsequently sentenced to confinement in the 
penitentiary for a term of three years. A reversal of the 
judgment is sought in an error proceeding to this court. 

It was developed in evidence herein that on or about 
April 29, 1897, the plaintiff in error arrived in Nebraska 
City and announced to parties whom he met and with 
whom he conversed that he “was advance agent” for 
Ringling Bros., who were conducting a circus; also that 
the circus would appear and give an exhibition or petr- 
formance in Nebraska City of date May 29, 1897. The 
plaintiff in error claimed to be in Nebraska City at the 
time we have indicated for the purpose of perfecting ar- 
rangements for the appearance of the circus there at the 
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later date stated by him, and partially to make contracts 
for certain articles and supplies which would be neces- 
sary for use by the circus company, its employés, etc., 
when in the city. Ife made contracts with different par- 
ties, and on April 30, near noon, secured from a firm, then 
and there running a livery stable, the horse, fuses, and 
harness, which it was alleged he subsequently converted 
to his own use with a felonious intent. At the time he 
obtained the horse and buggy he stated that he wanted 
to drive around town, would be ont about an hour, and 
then return to the barn with the “vig.” Instead of doing 
as he stated, he drove to Shenandoah, Towa, where he 
placed the property in charge of a livery stable keeper to 
he caved for, ete. ‘She owner of the horse and buggy be- 
came uneasy when the plaintiff in error did not return 
to the barn as promised, and in the afternoon, at 2 or 3 
o'clock, reported the matter to the officers. The sheriff 
sent telegrams to several towns, one of which was Shen- 
andoah, asking for information in regard to plaintiff in 
error and the property. To the queries sent. to Shenan- 
doah the sheriff received an answer which conveyed to 
him knowledge of the objects of his search. The arrest 
of the plaintiff in error was ordered and effected, and 
later he was by the sheriff brought back to Nebraska and 
a prosecution for the alleged crime instituted, with the 
result we have hereinbefore stated. 

Tt is of the argument that the trial court erred, ip that 
it instructed the jury, before which the issues were tried, 
so as to allow a conviction on evidence of a conversion 
of the property on an intent to commit such act formed 
by plaintiff in error subsequent to the time he obtained 
possession of it; and in this connection it is urged that if 
he did not at the time of taking possession have the in- 
tent to feloniously appropriate it to his own use, he could 
not be convicted of the crime charged. This contention 
ix untenable. In the case of Ford v. State, opinion written 
by Nonrvan, ©. J., reported in 46 Neb. 390, the defendant 
was charged with larceny as bailee, as was the plaintiff in 
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error in the case at bar, and the same argument was made 
in that case in this court in regard to an instruction given 
as is made in this case. It was then said: “In a prosecu- 
tion for larceny as bailee, an instruction: which fails to 
charge that the original taking of the property must be 
felonious is not for that reason erroneous. The gist of 
the offense in such a prosecution is the conversion of the 
property without the knowledge and consent of the owner 
thereof with the intent to steal the same. It is argued 
that this instruction is fatally defective, in that it omitted 
the element of ‘felonious taking, and Mead v. State, 25 
Neb. 444, and Barnes v. State, 40 Neb. 545, are cited to 
support the proposition. Those cases are clearly distin- 
guishable from the one at bar. They were prosecutions 
for simple larceny, while this is for larceny as bailee. In 
the decisions referred to the original taking must have 
been felonious in order to constitute the offense charged. 
while such is not the case in a prosecution like this. 
Here the gist of the offense is not the felonious taking of 
the rig, but the conversion thereof by Ford without the 
knowledge and consent of the owner, with the intent to 
stealit. The statnte under which the information in this 
case was filed, section 1216 of the Criminal Code, declares: 
“That if any bailee of any money, bank bill, or note, 
goods, or chattels shall convert the same to his or her own 
use, with an intent to steal the same, he shall be deemed 
guilty:of Jarceny, in the same manner as if the original 
taking had been felonious.” The instruction includes 
every element of the offense described in the statute.” 
The doctrine announced in that case is applicable to and 
decisive of the question herein raised. and it follows that 
the argument presented is unavailing. 

Objection is urged against the eleventh paragraph of 
the instructions, which was as follows: “You are in- 
structed that one of the defenses interposed by defendant 
in this case is that at the time he procured the property 
in question from Levi Bros. he was under the influence of 
intoxicating liquors; that he was incapable of forming 
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an intent to steal, and for that reason claims he is not 
guilty. Drunkenness, in law, is no excuse for the com- 
mission of crime. If the state has proved, beyond a rea- 
sonable doubt, that defendant, at and within the county 
of Otoe and state of Nebraska, at or about the time al- 
leged in the information, temporarily obtained the prop- 
erty in question from Levi Bros., and while in possession 
thereof, and while in Otoe county, Nebraska, unlawfully 
and feloniously converted said property to his own use 
without the consent of said Levi Bros., with intent, felo- 
niously, to permanently appropriate the same to his own 
use, then the burden would rest upon the defendant to 
satisfy you by evidence that he was so under the influence 
of liquor at the time that he was mentally unable to form 
an intent in his mind to steal said property or raise a rea- 
sonable doubt in your minds, after carefully weighing all 
the testimony in the case, whether he is guilty because of 
such intoxication at the time as not to be able to form an 
intent to steal. You are to determine this matter from 
all the evidence before you.” It is insisted that the bur- 
den of proof never shifts in a criminal cause, but remains 
with and on the state; and that the paragraph of instruc- 
tions quoted is objectionable, in that it casts the onus of 
proof relative to the plea of drunkenness on the plaintiff | 
in error. It has been stated by this court: “In criminal 
prosecutions the burden of proof never shifts, but, as to 
all defenses which the evidence tends to establish, rests 
upon the state throughout; hence a conviction can be 
had only when the jury are satisfied, from a consideration 
of all the evidence, of the defendant’s guilt beyond a rea- 
sonable doubt. That rule applies not alone to the case 
as made by the state, but to any distinct, substantive de- 
fense which may be interposed by the accused to justify or 
excuse the act charged.” (Gravely v. State, 38 Neb. 871. 
See also Casey v. State, 49 Neb. 403; Beek v. State, 51 Neb. 
106; Peyton v. Stale, 54 Neb. 188.) But the portion of. 
the charge under consideration is almost word for word 
the same as a part of the instructions given in Ford v, 
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State, supra, with no material differences, and in that case | 
the same objections were urged against it as are insisted 
upon in the present cas*. In that case it was determined 
that it was not wholly open to the attempted criticisin, 
and that it did not have the effect of casting the burden 
of proof as to the plea interposed for defendant upon him, 
but it was also said in the opinion, in substance, that the 
idea tu be conveyed might have been more concisely and 
clearly expressed. We think that, to be entirely consist- 
ent with the doctrine of this court relative to the burden 
of proof and to give clear expression to the rule of law 
applicable, there should have been omitted from the in- 
struetion the statement “then the burden of proof would 
rest upon the defendant to satisfy you by evidence,” or 
the paragraph so framed as to avoid its use. It is not 
alone from a consideration of the evidence adduced on 
behalf of the accused that the jury is to draw its conelu- 
sions on such a question, but if a reasonable doubt arises 
in regard thereto from a consideration of all the evidence 
in the cause, then the defendant is entitled to an acquit- 
tal. (Casey rv. State, supra.) But the objection urged 
against the instruction is not of foree to disturb the judy- 
ment. (Ford v. State, supra.) 

One assignment of error relates to the admission of a 
portion of the testimony of a witness, William Lieboldt, 
aimember of a firm then conducting a bakery in Nebraska 
City. The plaintiff in error made a contract with the firm, 
the transaction being with the witness acting in behalf 
of the firm, to furnish to the circus company, when it vis- 
ited Nebraska City, bread as stipulated in the contract. 
It is strenuously contended that the testimony, the ad- 
mission of which is the subject of complaint in this as- 
sienment, was an effort to prove the commission by plain- 
tiff in error of a separate and distinct crime from that 
charged iu the complaint and its allowance was an error. 
The testimony on this subject is as follows: 

Q. Did Mr. Davis get any money from you that day? 

Defendant objects to that, as immaterial. Objection 
overruled. Exception. 
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Mr. Jessen: This testimony is offered for the purpose 
of showing the object of the defendant in leaving Ne- 
braska City with the horse, with which he is charged with 
the theft, aud not for the purpose of proving in any way 
the commission of the crime with which he is charged, 
but of his intention of converting the horse to his own use. 

Defendant objects, as immaterial, irrelevant, and in- 
competent. Objection overruled. Testimony adinitted 
for the purposes offered by the state. Exception. 

Q. State to the jury under what circumstances it was 
obtained. 

A. After he gave us that contract he asked me if I 
would loan him $5 until about 2 o’clock, that he expected 
some money at the Merchants Bank, and I told him I 
would. I gave-him a check that I had there, and he told 
me that I had better go with him to the bank so that he 
could get the money, which I did. 

Q. Did he get the money? 

A. Yes, sir. 

Q. What day was that? 

A. Friday, April 30, about ten minutes to 12 o’clock. 

Q. Did you see anything more of Mr. Davis? 

A. Tleft him about 12 o’clock. He says I am going to 
vet a horse and buggy, and he would be back by half past 
1 or 2 o’clock and pay me the $5. 

Q. Did he come back? 

A. No, sir. 

Q. Did he pay you lie $5? 

A. No, sir. * * 

Q. Was this $5 that you advanced to him, was that— 
how did that come about? 

A. I just gave it to him out of my own pocket. It had 
nothing to do with the firm. 

Q. But he wouldn’t have got the $5 if you hadn’t got 
the contract? , 

A. No, sir. 

Under the operation of the ceneval rule in relation to 
admissibility, the testimony to which we have just re: 
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ferred would have been excluded; but the general doc- 
trine has been varied, or there has been a departure there- 
from, to a greater or lesser degree in cases of a particular 
or peculiar nature in some, if not all, jurisdictions.. In 
some courts and in some cases the departure has been 
quite marked in extent and degree, while in others there 
has been exhibited a decided hesitancy to indulge in a 
modification of the general rule. Of the latter is this 
court. In the case of Smith v. State, 17 Neb. 358, the ac- 
cused was on trial charged with the crime of larceny of 
some jewelry, and there was admitted a record which dis- 
closed his prior conviction of a distinct and independent 
larceny of jewelry. It was held therein, on error to this 
court, that the evidence should not have been admitted. 
In the case of Cowan v. State, 22 Neb. 519,.the charge was 
for obtaining money under false pretenses, and during a 
trial the state was permitted to show that in two in- 
stances, entirely separate from and unconnected with the 
matter on trial, the defendant had obtained goods under 
false pretenses. In an opinion written by MAXWELL, 
C. J., it was held that such evidence was inadmissible and 
should have been excluded. (See also Berghoff v. State, 
25 Neb. 2138, wherein the general rule was adhered to and 
enforced.) In Palin v. State, 38 Neb. 862, in an opinion 
written by Norval, C. J., the general rule was quoted 
with approval. (See Greenleaf, Evidence sec. 53; People 
v. Gibbs, 93 N. ¥. 471.) There were no forcible reasons in 
the case at bar for a departure or exception from the gen- 
eral rule. The testimony was objectionable, inadmissi- 
ble, should have been excluded, and its reception was 
calculated to prejudice the rights. of plaintiff in error. 

The judgment must be reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 
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HAMPTON LUMBER COMPANY, APPELLEE, V. H. J. VAN 
NESS ET AL., APPELLANTS. 


Frtep Marcu 17,1898. No. 7935. 


1. Review: FoRECLOSURE OF MORTGAGE: COMPUTATION. Questions of 
computation or elements of findings of fact or law on which a 
decree of foreclosure of a real estate mortgage, a mechanic’s lien, 
or a contract of sale of real estate is based, properly presentable 
in an appeal from the decree, will not be examined in an appeal 
from the order confirming a sale, under the decree, of the property 
involved. 


2. Vacating Judgment. The power of a district court to vacate or 
modify its own judgments or final orders after the term at which 
they were rendered or made is limited to the grounds enumerated 
in section 602 of the Code of Civil Procedure. Barnes v. Hale, 44 
Neb. 355, followed. 


APPEAL from the district court of Douglas county. 
Heard below before FERGUSON, J. Affirmed. 


Parke Godwin, for appellants. 


D. L. Johnson, H. G. MeGilton, L. D. Holmes, and James 
B. Meikle, contra. 


HARRISON, C. J. 


In the case at bar in the district court of Douglas 
county, after default of the appellants, in the due course 
of the proceedings, a decree was rendered on June 9, 1894, 
and as of the May, A. D. 1894, term of the court, by which 
there was effected the foreclosure of a real estate mort- 
gage, a mechanic’s lien, and a contract of sale of real 
estate, and a sale thereunder was made of the property 
involved. On motion during a succeeding term of the 
court to confirm the sale and order to show cause against 
such confirmation appellants appeared and filed objec- 
tions to the confirmation. This was of date December 15, 
1894. On January 5, 1895, there was filed for appellants 
a “motion to modify and correct the decree rendered,” 
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and on the same day there was filed an amended motion 
to “set aside the sale.” During the February, 1895, term 
of court, and on the 15th day of the month just stated, the 
motions were overruled. Irom the order then made this 
appeal has been perfected. 

The brief presented for appellants contains an opening 
statement, which we quote: “If the court please the er- 
rors complained of are as follows:”’ Then appears ver- 
-batim copies of the seven paragraphs of the appellant’s 
motion in the district court to “correct and modify the 
decree,” without further statement or argument. These 
all refer to computations or other elements of the findings 
on which the decree was predicated, and might, if the 
positions and conditions ave as asserted, be of force in an 
appeal from the decree, but cannot be viewed as of objec- 
tions to the confirmation of the sale, as they could have 
no possible place in the examination and consideration 
by the court to ascertain whether the sale was regular 
and made in all respects according to Jaw; and they were 
equally unavailing in an effort to secure the correctiou or 
modification of the decree, as the motion in which they 
were embodied was filed and presented at a time subse- 
quent to the close of the term of court at which the decreé 
was rendered, and the motion presented none of the 
vrounds enumerated in section 602 of the Code of Civil 
Procedure, and the power of a district court to vacate or 
modify its judyment or ordets after the term at which 
made is limited to the reasons for such action stated in 
the said section. (Bariics v. Hale, 44 Neb. 355.) The ov- 
der of the district court is 

AFFIRMED, 
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H. M. HENLEY v. THOMAS EVANS ET AL. 
FinEp Marcit 17,3898. No. 7950. 


1. Bill of Exceptions: AutuENTIcATION. A bill of exceptiums not au- 
thenticated by the certificate of the clerk of the trial court will not 
be examined and considered in the supreme court. 


2. Assignment: AcrioN BY ASSIGNEE: Parriks. It is proper matter 
of defense that plaintiff, the alleged assignee of the claim in suit, 
is not the owner thereof or the real party in interest. 


Error from the district court of Boone county. ‘fried 
below before THOMPSON, J. A ffivined. 


oc. Vail, for plaintiff in error. 
MW. AfeGan, contra. 


ITARRISON, GC. J. 


The plaintiff herein instituted suit in the district court 
of Boone county to recover an alleged amount of the 
reuts, issues, and profits of certain designated veal estate, 
which it was pleaded the defendants had unlawfully con- 
verted to their.own use. The plaintiff’s right to recover 
in the action was asserted as assignee of the claim to the 
rents, ete., of the land. Of the issues joined there was : 
tial, which resuited favorably to the defendants, and the 
cuuse is presented to this court by an error proceeding on 
the part of the plaintiff in the action. 

Tbe document in the record styled the bill of exceptions 
wholly lacks the necessary authentication of the clerk of 
the trial court, without which it cannot be examined 
cr considered in this court for any purpose. (Romberg wv. 
Pokken, 47 Neb. 198; Spurck v. Dean, 49 Neb. 66.) With- 
out a proper bill of exceptions there is but one of the 
poiits argued in the brief of plaintiff in error which is 
open to examination and decision, that of the sufficiency 
of the allevations of defendant’s answer to raise or pre- 
sent a forceful issue. In the answer there was a denial 
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of the assignment of the cause of action to the plaintiff 
and an allegation, in effect, that the plaintiff was not a 
real party in interest and was without ownership or inter- 
est in the subject of the suit.. If proof of this was pro- 
duced, the plaintiff would necessarily have been adjudged 
powerless to maintain the action. This was proper, 
available matter of defense. (See Hoagland v. Van Hiten, 
22 Neb. 681, 23 Neb. 462, 31 Neb. 292.) It follows that 
the judgment must be 
AFFIRMED. 


FRANK PEYTON ET.AL. V. STATE OF NERRASKA. 


FILED MARCH 17,1898. No. 9852. 


1. Criminal Law: Atirr. “Alibi,” as employed to express the defense 
of the accused person in a criminal action, means the claim of the 
party charged of presence at the time the crime is pleaded to have 
been committed at a place other than the one alleged of the crime. 


: —“-: Instructions. The distance of the place where a 
party who is charged.claims to have been at the time from the 
alleged location of the commitment of a crime, while necessarily 
elemental of the different places is not the controlling fact or 
element; and it is not proper to instruct a jury that in a defense 
of alibi it must appear that the distance was so great as to pre- 
clude the possibility that the accused could have been at the stated 
scene of the crime charged. 


In a criminal case the burden of proof is not 
upon the person on trial to establish an alibi, and an instruction 
by which a jury is informed that it is is erroneous. 


: Evipence. Where the defense in a criminal action 
is an alibi, {t is sufficient to call for a verdict of acquittal if the 
jury, from a consideration of all the evidence, have a reasonable 
doubt of the presence of the accused at the place and time of the 
alleged crime, whether such doubt be from lack of proof on the 
part of the state, or from the evidence adduced in behalf of the 
party charged. 


Error to the district court for Douglas county. Tried 
below before Baker, J. Reversed. 
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T. J. Mahoney and Duffie é Van Dusen, for plaintiffs in 
error. 


C.J. Smyth, Attorney General, and Hd P. Smith, Deputy 
Attorney General, for the state. 


Harrison, C. J. 


In an information filed in the district court of Douglas 
county the plaintiffs in error were charged in a first count 
thereof with the crime of shooting a designated person 
with an intent to kill him; in a second count, with shoot- 
ing said person with an intent to wound him. On ar- 
vaignment each pleaded not guilty. A trial of the issues 
resulted in a conviction of plaintiffs in error of the com- 
mission of the crime charged in the second count of the 
information, and subsequently each was sentenced to im- 
prisonment in the penitentiary for a period of four years. 
Of the proceedings during the trial a review on behalf 
of the convicted parucs) is the object of the error proceed- 
ing in this court. 

Of the defenses interposed for plaintiffs in error in the 
trial court was that of an alibi. Testimony was intro- 
duced which tended to establish that at the time the 
crime was committed, with the perpetration of which 
plaintiffs in error were charged, they were at home, not 
present at the scene of such crinfe, and could not have 
been. In its charge to the jury the trial court gave an 
instruction, numbered 6, on the subject of the defense, to 
which we have just referred, which instruction was in 
the following terms: “The defendants claim as a part of 
their defense what is known as an alibi; that is, at the 
time the crime with which they stand charged was being 
committed they were at such a distance and different 
place that they could not have participated in its com- 
mission. The defense of alibi, to be entitled to considera- 
tion, must be such as to show that at the very time of the 
commission of the crime charged the accused were at 
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another place, so far away and under such circumstances 
that they could not, with ordinary exertion, have reached 
the place where the crime was committed. Proof of an 
alibi must be sufficient to raise in your minds a reagona- 
ble doubt of the defendant’s presence at the time and 
place of the commission of the crime charged.” This, it 
is insisted, was erroneous and prejudicial to the rights of 
the parties on trial, in that it embodied an incorrect defi- 
nition of the defense relative to which it was framed and 
read for the information of the jury. 

An alibi in criminal law is defined in Black’s Law Dic- 
tionary as follows: “Elsewhere; in another place. A 
term used to express that mode of defense to a criminal 
prosecution, where the party accused, in order to prove 
that he could not have committed the crime with which 
he is charged, offers evidence to show that he was in 
another place at the time; which is termed setting up an 
alibi.” And in 2 Am. & Eng. Ency. Law [2d ed.] 53, 
“The word ‘alibi’ means, literally, ‘elsewhere,’ and a pris- 
oner or accused person is said to set up an alibi when he 
alleges that, at the time when the offense with which he 
is charged was committed, he was ‘elsewhere’; that is, 
in a place different from that in which it was committed.” 
The trial court made use of the words “at such distance 
and different place that they could not have participated 
in” the commission of the crime in defining an alibi. The 
expression as to the efement of distance was an incor- 
rect one. That parties charged with acts constituting a 
crime were at a place other than that of the alleged acts 
embraces necessarily as elemental of its existence as a 
fact that they were also at some distance from the alleged 
place of the commitment of the crime. But that the dis- 
tance disclosed by the evidence be long or short is not 
always an absolutely controlling fact. It can do no more 
than to lend greater or lesser countenance and force to 
the defense in a degree proportionate to its extent. That 
the distance must be such as to preclude any possibility 
of a participation in the crime as was expressed in the 
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instruction quoted was incorrect, conveyed a wrong im- 
pression, and was calculated to prejudice the rights of 
the parties on trial. 

What we have just said is equally forcible and appli- 
cable to the portion of the instruction in which the jury 
was told that the defense presented, to be entitled to con- 
sideration, must establish that when the crime was com- 
mitted the accused were so far away and under such 
circumstances that they could not by ordinary exertion 
have reached the place of the crime. This was wrong 
in its absolute requirement that it be shown that the 
place where plaintiffs in error claimed to have been 
other than that of the crime was so far distant from the 
latter that the parties charged could not by any ordinary 
exertions have been at the latter place. 

The instruction was also objectionable for casting the 
burden of proof of the alibi on the plaintiffs in error. In 
regard to the burden of proof generally in criminal cases 
it was stated in Gravely v. State, 38 Neb. 871: “In criminal 
prosecutions the burden of proof never shifts, but, as to 
all defenses which the evidence tends to establish, rests 
upon the state throughout; lence a conviction can be 
had only when the jury are satisfied, from a consideration 
of all the evidence, of the defendants’ guilt beyond a rea- 
sonable doubt. That rule applies not alone to the case 
as made by the state, but to any distinct, substantive de- 
fense which may be interposed by the accused to justify 
or excuse the act charged.” (See citations in the body 
of the opinion, page 873.) It was said by MAXWELL, C. 
J., in Burger v. State, 34 Neb. 397: “An instruction that 
‘If you find the defendants tendered a reasonable doubt’ 
is erroneous, as it in effect shifts the burden of proof 
onto the accused. The true rule is that if upon all the 
evidence the jury entertain a reasonable doubt of the 
guilt of the accused they should acquit.” In Casey v. 
State, 49 Neb. 403, directly on the subject of the defense 
of an alibi; it was held: “It is error to instruct that the 
accused in a criminal prosecution is required to prove an 
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alibi. It is sufficient to entitle him to an acquittal if the 
jury, from a consideration of all of the evidence, enter- 
tain a reasonable doubt of his presence at the commission 
of the crime charged, whether such doubt arise from a 
failure of proof on the part of the state, or from evidence 
submitted by the accused in his own behalf.” In the 
body of the opinion it was stated: “There are, it must be 
confessed, precedents for the instructions complained of, 
but the sound rule is believed to be that the accused in 
a criminal prosecution is entitled to an acquittal when- 
(ver the jury, from a consideration of all of the evidence 
adduced, entertain a reasonable doubt of his presence at 
tle time and place where the crime is shown to have been 
committed.” In the opinion in the case of Henry v. State, 
D1 Neb. 149, appears the following statement: “We are 
also of the opinion that the court erred in giving instruc- 
tions Nos. 10 and 11, by which the burden was imposed 
upon the accused of proving his presence in Franklin 
county for such length of time that it was impossible for 
him to have been-present at the commission of the homi- 
cide. It follows logically, if not necessarily, from the 
decisions of this court, that the proof of an alibi is not 
required to cover the entire period within which the 
offense might possibly have been committed, but that 
ihe accused is entitled to an acquittal whenever the evi- 
dence is sufficient to create in the minds of the jurors a 
reasonable doubt of his presence at the commission of 
the offense with which he stands charged.” (See also 
McLain v. State, 18 Neb. 154, Beck v. State, 51 Neb. 106, 
State v. Child, 40 Kan. 482, 2 Am. & Eng. Ency. Law 
[2d ed.] 55, note 3.) For the error in giving the instruc- 
tion under consideration, the judgment must be reversed 
and the cause remanded. 
There are other assignments of error argued in the 
briefs filed herein, but we do not deem their discussion 
_ necessary and will omit it. 


REVERSED AND REMANDED. 
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Non-Negotiable Instrument: AssiGNMENT: DEFENSE. A non-negotia- 
ble chose in action is subject in the hands of an assignee thereof 
to all equities which were of force between the original pariles 
thereto prior to the assignment, but not subject to equities of 
which he had no notice, existent between his assignor and a third 
person. 


APPEAL from the district court of Douglas county. 
Heard below before Scott, J. Affirmed. 
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derson, 8 Mich. 395; Croft v. Bunster, 9 Wis. 457; Bush v. 
Lathrop, 22 N. Y. 535; Moore v. Metropolitan Nat. Bank, 55 
N. Y. 41. 


HaARRIison, ©. J. 


In this action, commenced in the district court of Doug- 
las county, the appellant sought the foreclosure as a first 
lien of a mortgage for its alleged unpaid amount of $17,- 
‘000. The mortgage was executed by Michael Donnelly, 
of date January 4, 1890, and delivered to the mortgagee, 
the Lewis Investment Company of Des Moines, Iowa, and 
by it assigned to appellant of date December 8, 1891. 
The property involved was situate in Boggs & Hill’s Sec- 
ond Addition to Omaha. The National Bank of Norwich, 
New York, of defendants in the action, filed an answer 
and cross-petition in which it asserted its right to, and 
asked foreclosure of, the liens of certain certificates of tax 
sales and receipts for delinquent taxes on the property 
paid subsequent to the sales for taxes; and further, that 
they be declared a first lien. Foreclosure of the claims 
was decreed and the bank, for the aggregate sum of its 
liens, was given priority over that of the appellant. The 
latter in appeal to this court presents the one question, 
the right of priority of the liens. 

Of the facts disclosed by the pleading and record on 
which the claim of the appellant was and is predicated 
were the following: There was a statement of the execu- 
tion and delivery of the mortgage in suit by Michael] Don- 
nelly to the Lewis Investment Company as security for 
the payment of the indebtedness of the former to the lat- 
ter, as evidenced by a promissory note cr bond with inter- 
est. coupons attached; that the mortgage contained a 
condition in terms as follows: 

“It is further expressly stipulated and agreed that the 
said party of the first part shall pay all taxes or public 
rates and assessments on said real estate now due, or here- 
after to become due, to whomsoever laid or assessed, and 
including personal taxes, before the same shall become 
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delinquent, and shall keep all buildings on said preinises 
insured for not less than $17,000 so long as the indebted- 
ness secured hereby shall remain unpaid, the policy or 
policies for the same to be delivered to said party of the 
second part, and the loss, if any, to be made payahie to 
said party. and in case of a failure so to do, the party of 
the second part, its successors or assigns, may pay such 
taxes and insure said buildings, and any sum puid for 
taxes and insurance shall be considered as a part of the 
indebtedness secured hereby and shaJl draw interest at 
the same rate as said principal sum, and shall be included 
in any judgment which may be rendered on said bond; 
and if default shall be made in the payment. of principal 
or interest, or for insurance or taxes as herein provided, 
then the whole indebtedness secured hereby may, at the 
option of the holder, at once become due and collectible 
without further notice, and the holder hereof may at once 
proceed by foreclosure, or in any other Jawful mode, to ° 
‘make the amount of said bond, with interest, and all sums 
paid for insurance or taxes as above provided.” 

It was further pleaded that “The said Lewis Invest- 
ment. Company is a legal corporation incorporated under 
the laws of the state of Iowa; that said company, in pur- 
suance of the authority conferred in its articles of incor- 
poration, by vote of its stockholders and directors legally 
entered, issued and negotiated its certain debenture 
bonds; that about the 27th day of February, 1890, said 
company issued its debenture bonds known as ‘Series B,’ 
in the sum of $1,000,000, in denominations of $500 each, 
from one to one hundred inclusive, all made payable to D. 
Roardman, trustee, at the First National Bank of Ithaca, 
New York, bearing interest at six per cent, payable semi- 
annually and running ten years from date; that in con- 
nection with the execution and delivery of said bonds, 
and for the purpose of securing payment of the same, the 
said Lewis Investment Company entered into a written 
agreement to and with the said Boardman, trustee, bear- 
ing date February 27, 1890, whereby the company cove- 
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nanted and agreed that it would assign and deliver to 
said Boardman, trustee, certain first class real estate 
mortgage and other evidences of indebtedness” (we now 
quote from the agreement), “all of which shall be first 
liens on real estate appraised at. not less than two and a 
half times the sum Joaned thereon, to an amount which 
shall fully and at all times equal the amount of outstand- 
ing bonds of this issue and five per cent in excess thereof. 
All of which mortgages or other Joans shall be carefully 
and prudently made on inspected and approved security. 
The bonds or notes, together with the mortgages securing 
the same and the assignment of mortgages to said Doug- 
las Boardman, trustee, ave to be delivered to the latter 
and subject to the privilege of exchange of securities here- 
after provided. 

“Tt was further covenanted and agreed that the said 
Lewis Investment Company shall’ be understood and 
bound in all cases to guarantee the title good in the bor- 
rower, in the case of each mortgage delivered to said 
Boardman as trustee, and to guaranty each mortgage to 
be the first lien cn the real estate covered thereby, except 
the current taxes, not. delinquent, and shall obtain from 
the mortgagor insurance to a reasonable amount upon 
the buildings covered by the respective mortgages 
wherever said buildings constitute any considerable por- 
tion of the security. Each loan or mortgage shall be ac- 
companied by a certificate of title from the attorneys of 
the said company certifying to the above facts, and also 
by a certificate of insurance, stating the amount of insur- 
ance, the company, when insurance expires, and that the 
policy is held by the Lewis Investment Company; or, if 
preferred by the trustee, the abstract of title and the in- 
surance policies shall be delivered to him. 

“It is further agreed that the Lewis Investment Com- 
‘pany may exchange any security held by the trustee, at 
any time, for other securities to the same amount equally 
acceptable and approved by him, and that said company 
will pay to the trustee a fee for his services equal to one- 
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half of one per cent on the amount of mortgages orig- 
inally deposited with the trustee or exchanged for other 
mortgages; and further, that they will pay the reasonaple 
charges and expenses of an examiner or inspector :o he 
uppointed by the trustee to inspect the real estate covered 
’ by the mortgages or other securities offered by said com- 
pany as collateral for the debenture as aforesaid. 

“Tt is further understood and agreed that said trustee 
shall have the right to reject any mortgages offered as col- 
lateral to these bonds which shall not, on inspection, meet 
his approval or prove satisfactory, and the Lewis Invest- 
ment Company reserves the right to take up any mort- 
gage placed as collateral, before the maturity thereof, if 
it shall so elect, replacing the same by mortgage or other 
security equally acceptable to the trustee. It is further 
agreed that no bonds shall be issued by the trustee unless 
protected by mortgages as above provided, and that no 
Lond shall be valid for any purpose or binding upon the 
Lewis Investment Company, or upon any other person 
or persons, until the same has been properly counter- 
signed and certified by the trustee as provided on the back 
of said bonds. And in case of default on the part of the 
Lewis Investment Company in paying interest due on said 
debenture for more than sixty days, or in payment of the 
principal sum due on said bonds at the maturity thereof. 
then said trustee is hereby authorized and empowered to 
collect the amount due on said mortgages by legal pro- 
cess, or by the sale of the same at public or private sale, 
as may seem for the best advantage of the holder of the 
debenture, and with the least loss to the said company. 

“The said Douglas Boardman promises and agrees to 
accept the trust created hereby, and to do and perform the 
services required in carrying out the provisions of the 
trust for the compensation above specified. And in case 
of his death or inability to perform the duties of the trust 
before the maturity of said bonds, then George R. Will- 
iams, of Ithaca,New York, is hereby appointed his suc- 
cessor, With all the power, duties, and obligations created 
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by this instrument or imposed upon said Boardman as 
trustee by law, as fully as if said Williams had been first 
appointed trustee herein.” 

Some time after the agreement Boardman died and the 
duties of the trust devolved upon Williams, the appellant 
herein, and the mortgage in suit, as we have before stated, 
was assigned to him as trustee December 8, 1891. The 
assignment was recorded of date January 11,1896. The 
investment company failed to pay the interest due on 
bonds January 1, 1896, and Donnelly failed to pay inter- 
est on the mortgage debt due of date January 1, 1895, and 
to pay taxes assessed against the mortgaged property. 
Before the institution of this action the investment com- 
pany became insolvent and made a voluntary assignment 
to one Nelson Royal for the benefit of creditors. 

The lien of the bank had its origin in the following 
state of facts: On November 9, 1891, William G. Ure pur- 
chased at tax sale lot 10 of the property included in the 
mortgage in suit for the delinquent taxes of the year 1890; 
and on the same day lot 9 of the property covered by the 
Donnelly mortgage was purchased at tax sale by John 
Ledwich for delinquent taxes for the year 1890. Each pur- 
chaser received a treasurer's certificate of tax sale. Each 
purchaser afterwards paid amounts of taxes which were 
levied on the lot bought by him and which were not paid 
by the owner but allowed to become delinquent. Both 
parties, on January 24, 1893, sold and assigned to the 
Lewis Investment company the certificates and the re- 
ceipts for taxes on the property paid by them respectively 
after tax sale, and in December, 1894, the certificates, etc., 
were assigned to the bank as security for the payment of 
an amount of money then loaned by it to the investment 
company. Theloan wasin good faith and without notice 
of the agreement between the appellant and the invest- 
ment company. It is not contended but that all things 
in regard to the taxes, the sales, the certificates, the re- 
ceipts, the payments, and the assignments were regular, 
and the liens for taxes existing, of force, and the fore- 
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closure or enforcement proper. It is, however, urged 
that they were not, in the hands of the investment com- 
pany, or its assignee, the bank, superior and prior to the 
lien of the mortgage held by appellant. 

At the outset of his argument the counsel for appellant 
states the propositions to be noticed as follows: 

“Tirst—That under the terms of the agreement, by 
which the mortgage in question was assigned to the ap- 
pellant, the Lewis Investment Company was legally 
bound to pay the taxes in question and protect the appel- 
lant’s mortgage as a first lien on the premises, and that 
whatever rights the Lewis Investment Company took un- 
der the assignment to it of the tax liens in question were 
necessarily subject to the appellant’s mortgage. 

“Second—That the rights which the Lewis Investment 
Company acquired by the assignment to it of the tax liens 
in question were limited and controlled by the provisions 
of the mortgage in controversy and the provisions of the 
agreement under which the mortgage was assigned to 
the appellant, and were merged in the mortgage of which 
the Lewis Investment Company was the owner, subject 
to the prior rights of the appellant as assignee or pledgee 
of the mortgage. 

“Third—That the Lewis Investment Company could as- 
sign to the National Bank of Norwich no greater rights 
to the tax liens in question than it possessed, and as the 
rights which it had in the tax liens were subject to the 
mortgage of the plaintiff, it necessarily follows that the 
rights which the National Bank of Norwich acquired un- 
der the assignment from the Lewis Investment Company 
to it are subject to the mortgage of the appellant.” 

For the bank the grounds of the discussion are set for th 
thus: 

“Tt is not alleged in the pleadings, or established by 
proof, that any of the debenture bonds, to secure the 
payment of which the $17,000 mortgage was assigned to 
Williams, trustee, were ever negotiable or sold by the 
trustee, or that any of them are or ever were outstanding. 
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“2. Waiving the first proposition, as the tax sales were 
made to Ure and Ledwich, and these men were the ‘orig- 
inal purchasers’ at the tax sales, the certificates therefor 
were, under the provisions of section 117, article 1, chap- 
ter 77, of the Compiled Statutes, assignable by indorse- 
ment, and an assignment vested in the assignee ‘all the 
right and title of the original purchasers,’ that is, of Ure 
and Ledwich. 

“3. Conceding that the investment company, by the 
trust agreement and the subsequent transfer of the mort- 
gage, incurred an obligation to the appellant to discharge 
the tax liens, and that the tax liens, while owned by the 
investment company, were secondary to the mortgage 
lien,—these tax liens were acquired from the state,—the 
appellant had no defense to any of these taxes against the 
state, he conceded their validity (abstract, pp. 29 and 37); 
the appellee acquired them in good faith for value from 
the holder of the legal title thereto, and is, therefore, 
prior in right to the appellant, who asserts a latent equity 
based upon a private agreement with the investment com- 
pany, of which appellee had no notice. 

“4, The investment company has fulfilled every cove- 
nant it made with the appellant, and there is nothing in 
the record on which to base a claim that the investment 
company has failed in any agreement it made with ap- 
pellant.” 

It seems proper to first take up the proposition ad- 
vanced for appellee, that it is not of pleading or proof that 
. any of the debenture bonds assigned to appellant were 
ever negotiated or sold, or that any of them are or ever 
were outstanding,—in short, that there was no showing, 
in either pleading or proof, that the plaintiff had any 
valuable or real interest which entitled him to any stand- 
ing in this litigation. While these matters are not very 
strongly pleaded, we think there are statements from 
which they sufficiently appear. Relative to the first di- 
vision of the argument for the appellant, it may be said 
that by an examination and fair construction of the writ- 
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ten agreement which was made between the trustee and 
the Lewis Investment Company, pursuant to and under 
the terms of which the Donnelly bond and mortgage were 
transferred by the company to the appellant, it clearly ap- 
pears that the time referred to in the agreement at which, 
as to any security transferred, the contract or promise 
of the company should attach and be effectual to the ex- 
tent the title to any property included in any mortgage, 
the subject of transfer, was to be affected, that the mort- 
gage should be a first lien thereon, and also as against 
taxes except the current taxes not delinquent, was of the 
time the security became a lien on the property by its exe- 
cution and delivery to the investment company, when it 
was completed, as an evidence of indebtedness and lien 
therefor in favor of such company. That by the “current 
taxes not delinquent” was meant taxes assessed and 
payable during the year the mortgage was given, but uot 
at the time of such act delinquent, and with this we think 
the correct construction of the terms of the agreement, 
none of the taxes which had been paid by the parties who 
assigned the evidences of the tax liens to the investment 
company, and which it assigned to the appellee bank, 
were within the import of the agreement, as the taxes 
were of the year 1890 and subsequent years. But it is 
needless to notice in detail the arguments. All the 
propositions urged for the appellant originated in and de- 
- rive their being from the agreement between the Lewis 
Investment Company and the appellant, which we have 
hereinbefore quoted, and unless, by reason of it, they are 
potent, have no force;- by it equities arose between the 
company, the assignor of the bank, and a party other 
than the original parties to the instrument assigned. 

We deem it best now to turn our attention to the cer- 
tificates of purchase at tax sale, etc., which were assigned 
by the investment company to the bank; of these it is as- 
serted for appellant that they were non-negotiable choses 
in action, and if assigned, the assignee received them sub-, 
ject to equities, burdens, and offsets which had attached 
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to or existed as to them between the immediate assignor 
and other parties, specifically, in this instance, the appel- 
lant. There is some contention for appellee on this point 
that such certificates are evidences of a special nature, 
and by reason of the transactions in wh.-h they originate, 
entitled to special consideration and to special rank and 
immunities as assignable claims or liens. The certifi- 
cates are of statutory creation, both in substance and 
form (see Compiled Statutes, ch. 77, art. 1, sec. 116), and 
are by Jaw made assignable, it being provided: ‘Ihe cer- 
tificate of purchase shall be assignable by indorsement, 
and any assignment thereof shall vest in the assignee, or 
his legal representative, all the right and title of the 
original purchaser; and the statement in the treasurer’s 
deed of the fact of the assignment shall be presump- 
tive evidence of such assignment.” (Compiled Statntes, 
ch. 77, art. 1, sec. 117.) Whether such certiticates are 
more than non-negotiable choses in action is not neces- 
sary here to consider or determine; for the purposes of 
the discussion, without deciding it, it may be conceded 
that they are not. The rule is that the assignee of 4 non- 
negotiable chose in action stands in the shoes of his as- 
signor as to all equities existing between the original par- 
ties, or, in other words, receives it subject to all equities 
existing between the original parties at or prior te the 
assignment (2 Am. & Eng. Ency. Law [2d ed.] 1080); but 
this does not apply as to equities between the assignor . 
and a third person of which the assignee had no notice. 
(2 Am. & Eng. Ency. Law [2d ed.] 1081, and note.) Ji 
was said by Chancellor Kent in Murray rv. Lylburn, 2 
Johns. Ch. [N. Y.] 441: “It is a general and well-settled 
principle, that the assignee of a chose in action takes it 
subject to the same equities it was subject to in the hands 
of the assignor. But this rule is generally understood to 
mean the equity residing in the original obligor or debtor, 
and not an equity residing in some third person against 
the assignor.” There are decisions which support a 
contrary doctrine, but the weight of authority is favora- 
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ble to the foregoing rule, and the reasons given for it are 
satisfactory; hence we will adopt it, and applying it to the 
existent conditions developed in the case at bar the por- 
tion of the decree of the district court by which the lien 
of the bank was accorded priority was correct and is 


AFFIRMED, 
IRVINE, C., not sitting. 
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1. Criminal Law: ARRAIGNMENT. A judgment of conviction of felony 
cannot stand where there was no arraignment of, and plea by, the 
accused before the trial. 


2.——: 


Allyn v. State, 21 Neb. 598, distinguished. 


3. ———: 


When it is discovered during the trial on the charge 
of a felony that there has been no arraignment and plea, the 
court should not proceed with the trial without arraigning the 
accused, entering his plea, and causing the jury to be resworn and 
the witnesses to be re-examined. 


Error to the district court for Gage county. Tried 
below before STULr, J. Reversed. 


L. W. Colby, for plaintiff in error. 


C.J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorncy General, for the state. 


NoRVAL, J. 


This was a prosecution by information filed in the 
court below, by the county attorney, charging the pris- 
onet with the crime of burglary. Upon the trial the 
accused was found guilty, a motion for a new trial and 
also a motion in arrest of judgment were filed and over- 
ruled, and he was sentenced by the court to imprison- 
ment in the penitentiary for a term of years, A reversa] 
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is asked because the defendant was not arraigned, and 
no plea was entered to the information by him, or in his 
bebalf, prior to the commencement of the trial. This 
court held, in Barker v. State, 54 Neb. 53, that it was 
indispensable to the validity of a conviction of a felony 
that the record affirmatively show the accused, before 
trial, was arraigned, and that he pleaded to the informa- 
tion or indictment, or, in case he stands mute or refuses 
to plead, that the court entered the plea of not guilty 
for him. A re-examination of the question satisfies us 
that the conclusion then reached is sound and should be 
adhered to. In addition to the authorities mentioned in 
the opinion in that case the doctrine announced is sus- 
tained by the following: State v. Hughes, 1 Ala. 655; 
Childs v. State, 97 Ala. 49; Bowen v. State, 98 Ala. 83; 
People v. Corbett, 28 Cal. 828; McJunkins v. State; 10 Ind. 
140; Rockey v. State, 19 Ind. 225; Tindall v. State, 71 Ind. 
314; Bowen v. State, 108 Ind. 411; filler v. People, 47 11. 
App. 472; Gould v. People, 89 Il. 216; Parkinson v. People, 
135 Tl. 401; State v. pps, 27 La. Ann. 227; Stute v. Ford, 
30 La. Ann. 311; State vc. Christian, 30 La. Ann. 367; State 
v. Revells, 31 La. Ann. 387; State v. Hunter, 43 La. Ann. 
156; Wilson v. State, 42 Miss. 639; Stute v. Hubbell, 55 Mo. 
App. 262; Stute v. Saunders, 58 Mo. 234; State v. Barnes, 
59 Mo. 154; Stute v. Montgomery, 63 Mo. 296; State v. Agee, 
68 Mo. 264; State v. Vanhook, 88 Mo. 105; Harly v. State, 1 
Tex. App. 248; McFarland v. State, 18 Tex. App. 313; 
Roe v. State, 19 Tex. App. 89; Jefferson v. State, 24 Tex. 
App. 585; Munson v. State, 11S. W. Rep. [Tex.] 114; 
Sperry v. Commonwealth, 9 Leigh [Va.] 261; Hlick v. Wash- 
ington Territory, 1 Wash. Ter. 1386; Douglas v. State, 3 Wis. 
820; Crain v. United States, 162 U. 8. 625. There are a 
few decisions which hold that an arraignment and plea 
may be waived by the prisoner in all except capital cases, 
but such decisions, for the most part, were rendered 
under statutes different from ours. Some courts have 
decided, among others our own, the mere placing the 
defendant on trial without arraignment or a plea to the 
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indictment will not work a reversal of a conviction for a 
misdemeanor. (Allyn v. State, 21 Neb. 593.) Whether 
that decision is right or wrong we are not called upon to 
decide, since the scope of the opinion is limited to trials 
for misdemeanors. It has no application to prosecutions 
and convictions for felonies. 

This record shows that, after.the jury had been im- 
paneled and sworn and the testimony of two witnesses 
on behalf of the state had been taken, the defendant, . 
over his objection and exception, was arraigned, and 
refusing to plead, the court entered for him a plea of not 
guilty. It is argued that this cured the error committed 
by the failure to have the defendant arraigned and plead 
before entering upon the trial. We do not think so. 
The statutes of this state contemplate that these steps 
shalt precede the trial. The object of requiring an ar- 
raignment and plea in a criminal case is to inform the 
accused of the nature of the charge against him, and to 
make up an issue for trial. Until a plea of not guilty is 
entered, there is no issue of fact for the jury to deter- 
mine. If the arraignment and plea may take place dur- 
ing the progress of the trial, with the same propriety 
the defendant can be arraigned and his plea entered after 
verdict and at the time the court passes sentence. There 
can be no valid trial for a felony without an arraignment 
and plea before the trial is entered upon. 


In Clark’s Criminal Procedure, section 128, it is said: . 


“Not only is the arraignment necessary, but the plea is 
equally so, for without a plea there can be no issue to 
try. And the fact of arraignuient and plea must appear 
on the record. By weight of authority, the arraignment 
and plea must precede the impaneling and swearing of 
the jury. An omission thereof cannot be cured by an 
arraignment and plea after the trial has commenced.” 
Numerous authorities are cited in the note which sustain 
the text. 

Ju 1 Bishop, Criminal Procedure, section 733, the rule 
is stated thus: ‘Without plea there can be no valid trial. 
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It is so even though the defendant went voluntarily and 
without objection to trial, knowing there was no plea. 
It must be before the jury are sworn; afterward the plea 
is too late.” 

Collier, C. J., in State v. Hughes, 1 Ala. 657, observed: 
“The idea of selecting and swearing a jury to try a case 
which, in its progressive steps, has not reached the stage 
when it is triable, is a perfect anomaly. The oath ad- 
. ministered to the jury related to the present time, and 
cannot authorize them to try a case which is afterwards 
placed in a condition for trial; until the prisoner was 
called upon for his plea, it could not be known whether 
there would be an issue of fact for the jury, or what the 
issue, if any, might be. The prisoner, instead of submit- 
ting the question of his guilt, might have pleaded in 
abatement, or have presented to the court legal objec- 
tions to the indictment.” 

In Parkinson v. People, 185 Tl. 401, the defendant was 
convicted of rape. The jury was impaneled and sworn, 
and one witness was partly examined, when it was dis- 
covered that there was no arraignment or plea. The 
defendant was thereupon arraigned, a plea of not guilty 
was interposed, and the trial proceeded without reswear- 
ing the jury. It was held the verdict and judgment were 
erroneous, because the arraignment and plea did not pre- 
cede the selection and swearing of the jury, and that the 
arraignment made and plea entered during the trial did 
not purge the record of the error. 

Crain v. United States, 162 U. S. 625, was a conviction 
for forgery, and a reversal was sought on the ground that 
there had been no formal arraignment and plea before 
the beginning of the trial. The record showed the ap- 
pearance of the prosecuting attorney; the appearance of 
the accused in person by his counsel; an order by the 
court that a jury come “to try the issue joined;” the se- 
lection of the jury which were “sworn to try the issue 
joined and a true verdict render;” the trial, verdict of 
guilty and judgment entered thereon. The conviction 
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was reversed, because it did not affirmatively appear 
that the defendant was formerly arraigned or that he 
pleaded to the indictment before trial. “Mr. Justice Har- 
lan delivered the opinion of the court, and after review- 
ing the authorities on the question, said: “Without cit- 
ing other authorities we think it may be stated to be the 
prevailing rule, in this country and in England, at least 
in cases of felony, that a plea to the indictment is neces- 
sary before the trial can be properly commenced; and 
that unless this fact appears affirmatively from the rec- 
ord the judgment cannot be sustained. Until the ac- 
cused pleads to the indictment and thereby indicates the 
issue submitted by him for trial, there is nothing for the 
jury to try; and the fact that the defendant did so plead 
should not be left to be inferred from a general recital 
in some order that the jury were sworn to ‘try the issue 
joined.’ The record should be a permanent memorial of 
what was the issue tried, and show whether the judg- 
ment whereby it was proposed to take the life of the ac- 
cused or to deprive him of his liberty, was in accordance 
with the law of the land. * * * Where the crime 
charged is infamous in its nature, are we at liberty to 
guess that a plea was made by or for the accused, and 
then guess again as to what was the nature of that plea? 
* * #* We are of opinion that the rule requiring the 
record of a trial for an infamous crime to show affirma- 
tively that it was demanded of the accused to plead to 
the indictment, or that he did so plead, is not a matter 
of form only, but of substance in the administration of 
the criminal law; consequently, such a defect in the rec- 
ord of a criminal trial is not cured by section 1025 of 
the Revised Statutes, but involves the substantia] rights 
of the accused. It is true that the constitution does not, 
in terms, declare that a person accused of crime cannot 
be tried until it be demanded of him that he plead, or 
unless he pleads, to the indictment. But it does forbid 
the deprivation of liberty without due process of law; 
and due process of law requires that the accused plead, 
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or be ordered to plead, or, in a proper case, that a plea 
of not guilty be filed for him, before his trial can right- 
fully proceed; and the record of his conviction should 
show distinctly, and not by inference merely, that every 
step involved in due process of law, and essential to a 
valid trial, was taken in the trial court; otherwise the 
judgment will be erroneous.” 

In State v. Montgomery, 63 Mo. 296, it was decided that 
’ the failure to arraign a prisoner and enter his plea before 
the jury is sworn, is reversible error, and that the entry 
of a plea afterwards is too late. (See Harly v. State, 1 
Tex. App. 248; State v. Hunter, 43 La. Ann. 157; People 
v. Corbett, 28 Cal. 328; Dorglass v. Statc, 3 Wis. 820; Ter- 
ritory v. Brash, 32 Pac. Rep. [Ariz.] 260; State v. Baker, 
57 Kan. 541.) 

‘The attorney general has cited cases* which are in con- 
flict with the above, but we decline to follow them. Af.- 
ter the accused was arraigned the jury should have been 
resworn and the witnesses already examined should have 
been re-examined. Had this been done the omission of 
the arraignment and plea before the selection of the jury 
would not have been available. (Wearer v. State, 83 Ind. 
289; State v. Weber, 22 Mo. 321; Disney v. Commonwealth, 
5 S. W. Rep. [Ky.] 360.) For the error indicated, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


*Allyn v. State, 21 Neb. 593; State v. Greene, 23 N. W. Rep. [Ia.], 154; 
State v. Hayes, 24 N. W. Rep. [Ia.], 575; Territory v. Shipley, 2 Pac. Rep. 
[Mont.], 318; Aforris r. State, 30 Tex. App. 95; Cordova v. State, 6 Tex. 
App. 207; Smith v. State, 1 Tex. App. 408; /acobs v. Commonwealth, 5 + 
Serg. & R. [Pa.], 317; Fernandez r. State, 7 Ala, 512; State vr. Jones, 70 
Ta. 505; State v. Glave, 51 Kan. 330; State v. Vanhook, 88 Mo. 105; United 
States v. Molloy, 31 Fed. Rep. 19; People v. Osterhout, 34 Hun [N. Y.] 262; 
People v. Bradner, 107 N. Y. 1; People v. M’Haie, 15 N. Y. Supp. 499; 
United States v. McKee, 4 Dill. [U. S.J] 10; Bateman v. State, 64 Miss. 
233; Ransom v. State, 49 Ark. 176, 
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WILLIAM A. SAUNDERS V. EUGENE C. BATES. 
Fivep Marc# 17, 1898. No. 7828. 


1. Bill of Exceptions: OnsEcrions: Lacnrs: Revirw. Objection to a 
bill of exceptions because it was not presented for examination and 
amendment in the statutory period, made for the first time in the 
appellate court nearly two years after filing transcript, and after 
service of briefs upon the merits by the party seeking the re- 
versal, comes too late. 


2. Note: Possession: INDORSEMENT. Possession of a negotiable note, 
duly indorsed by the payee, creates a presumption of title thereto 
in the holder. : 


3. : CONSIDERATION. The note sued on was executed upon a suf- 


ficient consideration. 


ERROR from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


Saunders & Macfarland, for plaintiff in error. 
Wright & Thomas, contra. 


NORVAL, J. 


This was an action upon a promissory note, in which 
plaintiff below had judgment, and defendant has brought 
the record here for review. 

We are asked to ignore the bill of exceptions on the 
ground that it was not prepared and served within fifteen 
days from the final adjournment of the term at which the 
judgment was obtained, no time, in addition to the statu- 
tory period, having been given by the trial court or the 
judge thereof for the preparation and settlement of the 
bill. It is true that the draft of the proposed bill was 
not submitted to plaintiff’s counsel for examination 
and amendment within the time allowed by law, but 
when served upon such counsel it was received by them 
without objection, and they held the same for more than 
ten days, returning the proposed bill to defendant with- 
out the suggestion of objections or amendments. The 

18 
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objection to the bill will not be considered, since it wus 
raised for the first time in this court after the cause had 
been pending herein nearly two years and subsequent to 
the preparation, service, and filing of briefs by the de- 
fendant below. (Nash v. Costello, 50 Neb. 325; Thompson 
v. Missouri.P. R. Co., 50 Neb. 329.) 

It is argued that the evidence is insufficient to sustain 
the finding and judgment, for two reasons: I*irst—The 
plaintiff is not the owner of the note in suit. Second— 
There was no consideration for the giving of the instru- 
ment. The note in dispute was payable to the order of 
Charles E. Bates, and contains the following indorse- 
ments on the back thereof: 


“Payable to the order of ‘The Bates-Smith Investment 
Company. CuHas. E. Bares. 
“THe BATES-SMITH INVESTMENT COMPANY, 
“By E. C. Bates, See. and Treas.” 


The proofs show that said indorsements were genuine, 
and that the note containing them was produced by 
plaintiff on the trial, and by him introduced in evidence. 
The production of the instrument bearing the indorse- 
ments of the payee and indorsee is sufficient to raise the 
presumption that the holder is the owner of the note. 
(McDonald v. Aufdcngarten, 40 Neb. 41; City Nat. Bank of 
Hastings v. Thomas, 46 Neb. 861; See Lawson, Presump- 
tive Evidence 77; 1 Daniel, Negotiable Instruments sec. 
558; Champion Empire Mining Co. v. Bird, 7 Colo. App. 
523; Citizens Nat. Bank v. Wintler, 14 Wash. 558; Bunk 
of California v. Mott Iron Works, 118 Cal. 409; Palmer v. 
Nassau Bank, 78 111. 380.) The record before us contains 
no evidence to overcome the presumption of ownership 
arising from the possession of the paper. 

As to the question of consideration for the note sued on, 
the facts are briefly these: Mr. Saunders, in December, 
1890, borrowed a certain sum of money from one John H. 
Bassett, for which he gave the latter his promissory note 
secured by a real estate mortgage. The date for payment 
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of the debt was extended from time to time by the maker 
giving renewal notes, the one in suit being the last of Such 
several renewals. The original note and mortgage were 
never surrendered to Mr. Saunders, but were held and 
retained by plaintiff as collateral security to each re- 
newal note, to be surrendered to defendant upon the pay- 
ment of the note sued on. The original loan was suf- 
ficient consideration for the last note, and the original 
note being past due and in the possession of the plaintiff 
below, defeudant is fully protected against a recovery 
thereon. No reversible error appearing in the record, 
the judgment is 
AFFIRMED. 


STATE OF NEBRASKA, EX REL. ALFRED W. SCOTT, v. JOHN 
W. Bowery, City CLERK OF THE CrTy oF LINCOLN. 


FILED Marcu 17,1898. No. 9926. 


1. Statutes: AMENDMENT: TITLE OF Brunt. Where the title to a bill is 
to amend a designated section of a law, no amendment is per- 
missible which is not germane to the subject-matter of the par- 
ticular original section proposed to be changed. 


: Invatip Portions. When the invalid part of an act was 
the consideration or inducement for the passage of the residue, 
the valid and invalid portions will fall together. 


3, -——-—-: AMENDMENTS: FirE AND PoLick COMMISSIONERS. Section 31, 
chapter 14, Laws 1897, purporting to amend section 91, article 1, 
chapter 18¢, Compiled Statutes 1895, contravenes section 11, arti- 
cle 3, of the constitution, since said amended section contains new 
matter of legislation not germane to the original. 


: Invalip Porrions: CONSTITUTIONAL Law. Said section 31 
of chapter 14 was the motive inducement to the passage of sections 
6 and 7 of the same chapter purporting to amend sections 13 and 
14, article 1, chapter 13a, Compiled Statutes 1895, and the uncon- 
stitutionality of said section 31 invalidates said sections 6 and 7, 
leaving the original sections in full force and effect. 


Error from the district court of Lancaster county. 
Tried below before CoRNISH, J. Reversed. 
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G. M. Lambertson, Roscoe Pound, and J. R. Webster, for 
plaintiff in error. . 


N.C. Abbott, contra. 


NoRVAL, J. 


This was an application for mandamus to compel the 
respondent, as city clerk of the city of Lincoln, to receive 
and file in his office the certificate of nomination of re- 
lator as candidate by petition for the office of city attor- 
ney of said city, and to place relator’s name upon the 
ballots to be used at the general election to be held in 
said city on April 5, 1898, as a candidate by petition for 
said office. A demurrer to the alternative writ was sus- 
tained upon the hearing in the court below, and the cause 
dismissed. The relator prosecutes error from that judg- 
ment. 

This proceeding involves the validity of sections 6 and 
7, chapter 14, Session Laws 1897, by which sections 15 
and 14 of article 1, chapter 13a, of the Compiled Statutes 
of 1895 were attempted to be amended. If the amenda- 
tory sections are valid, the city attorney of the city of 
Lincoln is an appointive, and not an elective, officer, and 
the decision below was right; but if said amendatory 
sections are inoperative and void, a peremptory writ 
should issue. The provisions of said article 1, chapter 
13a, of the Compiled Statutes of 1895, and the subsequent 
valid amendments thereof, constitute the charter of the 
city of Lincoln. The legislature of 1897 passed an act 
purporting to amend certain sections of said charter, 
among others sections 18, 14, 67, and 91 thereof. (Ses- 
sion Laws 1897, ch. 14, secs. 6, 7, 24, 31.) The original 
section 13 provided, inter alia, for the election biennially, 
by a plurality of votes, of a water commissioner, city 
attorney, and city engineer; that there should be in each 
city governed by the act an excise board, consisting of the 
mayor, who was constituted ex officio member and chair- 


Vow. 54] JANUARY TERM, 1898. 213 


State v. Bowen. 


man thereof, and two members elected by the city at 
large for the term of two years; and also that there 
should be elected in each ward annually a councilman 
to serve for two years. Section 6 of the act of 1897, 
among other changes of the original section 13, su 
amended it as to eliminate therefrom all provisions for 
the election of water commissioner, city attorney, city 
engineer, and excisemen, and reduced the number of 
councilmen from each ward one-half. The original sec- 
tion 91 of said article 1, chapter 13a, related to the duties 
of the excise board, but the legislature, by section 31 of 
chapter 14, Session Laws 1897, sought to amend said 
section 91 by engrafting thereon a clause providing for 
the appointment by the governor of three fire and police 
commissioners for each city of the class to which the 
city of Lincoln belongs, and conferred upon them the 
power to license and regulate the Jiquor traffic within 
their respective cities, and to appoint a chief of the fire 
department. This amendatory section 31 was assailed 
in State v. Tibbets, 52 Neb. 228, as being unconstitutional, 
on the ground that the amendment was not covered by 
the title of the act and was not germane to the subject- 
matter of the original section proposed to be changed. 
This contention was sustained by the court, and the 
amendatory section was declared to be inimical to the 
constitution and void. In Ntate v. Stewart, 52 Neb. 248, 
upon a review of the authorities bearing upon the ques- 
tion, it was ruled that the adoption by the legislature of 
the said amendment to section 91 was the consideration 
or inducement for the passage of said amended section 
18, article 1, chapter 13a, and that the unconstitution- 
ality of the former section vitiated the latter. In the 
opinion in that case it is said: “It is very evident that the 
said amendatory sections 13 and 91 must fall together, 
since the latter was the consideration for the passage of 
the former, and hence the original sections have not 
been superseded, bul remained in full force.” With this 
conclusion we are still content. It follows that the 
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original section 13 was in no respect modified or changed 
by section 6 of the act of 1897, and that the water com. 
missioner, city attecrney, and city engineer are not ayp- 
pointive, but elective, officers, untJess the provision in 
said s. ction 183 relating to their election was repealed or 
superseded by section 7, chapter 14, Session Laws 1897, 
which purports to amend section 14, article 1. chapter 
13a, Compiled Statutes 1895. This proposition will now 
receive attention. 

Said section 14 authorizes the mayor, by and with the 
consent of the council, to appoint a chief of the fire de- 
partment and certain other enumerated officers. and all 
other officers as. were provided for in the act and not 
elective, except the marshal and police. The right to 
appoint and remove the latter two was devolved upon 
the excise board. This section was sought to be 
amended by section 7 of the said act of 1897, se as to read 
as follows: 

“See. 14. The mayor, with the consent of the majority 
of the council, shall appoint a city attorney. a water com- 
missioner, a street and sidewalk commissioner, a city 
engineer, who shall be superiutendent of publie works, 
and perfoim the duties of the board of public works, and 
such other officers, whose appointment or election are 
not provided for in this act, that are necessary for the 
good government and management of the city, who shall 
hold their office for the term of two years unless sooner 
removed,” etc. 

We are therefore confronted in this case with these 
conflicting stacutory provisions. The original section 13. 
article 1, chapter J3a, provides for the election of a water 
commissioner, city attorney, and city engineer by the 
electors of the city at large, while the above quoted 
amendatory section 14 requires that all of said officers 
shall be appointed by the mayor, with the consent and 
approval of the council. It is manifest the legislature 
never contemplated that a city of the first class should 
be supplied with, and be put to the expense of maintain- 
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ing, two sets of said officers, one chosen by the electors, 
and the other bearing appointive commissions. That no 
such result was intended by the lawgivers is disclosed by 
the fact that at the same time the amendatory section 
i4 was adopted, which made provision for the appoint- 
ment of said officers, it was sought by the same act to 
amend said original section 13 by drepping therefrom as 
elective officers the city engineer, city uttorney, and 
water commissioner. It is, therefore, plain that the 
adoption of the amended section 18 was the incentive 
for the passage of the amendatory section 14, and vice 
vers. Both of said amendatory sections must stand or 
fall together. lf one is unconstitutional, the other is 
likewise invalid; and said amendatory section 13 having 
been held unconstitutional in State v. Stewart, supra, the 
amendatory section 14 is therefore inoperative and void. 

The same result is reached when the amendatory sec- 
tions 14 and 91 are compared with the originals and the 
constitutional test is applied to them. The original section 
91 related to the licensing and regulating of the sale of 
intoxicating liquors, while by the amendment of said 
section authority was attempted to be conferred upon 
the fire and police commission to appoint the chief of 
the fire department, although tnat officer was required 
to be appointed by the mayor under the original section 
14, relating to the subject of appointive officers. The 
mayor, if the new legislation is upheld, has no authority 
to make the appointment of a chief of a fire department, 
as that power was taken from him and given to the 
board of fire and police commissioners by the amenda- 
tory sections 14 and $1. The amendatory clause to sec- 
tion 91 relating to the appointment of the chief of the 
fire department was not germane to the subject of the 
original section; hence said amendment was unauthor- 
ized. (State v. Tibbets, 52 Neb. 228; Stute vc. Cornell, 54 
Neb. 72.) And applying the reasoning in State v. Stew- 
art, 52 Neb. 248, the amended section 14 is carried duwn 
by the unconstitutional amendment to section 91, since 
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the latter constituted the motive and inducement for the 
passage of the former. It is conceded by counsel for 
respondent that if the amendatory section 91 is valid it 
would have affected the appointment of the chief of the 
fire department, but it is insisted that with said amenda- 
tory section overthrown, ‘the insertion or omission of 
the name of that officer in the amendment to section 14 
could not affect the power of the city to have or appoint 
such officer, because authority therefor is to be found in 
subdivision 33 of section 67, article 1, chapter 13a, of the 
Compiled Statutes. Counsel evidently overlooked the 
fact that satd subdivision, in its present form, was 
adopted at the same time the amendatory sections 13, 
14, and 91 of said article and chapter were passed, and 
as a part of the same piece of legislation. The law- 
givers never supposed that power was being conferred. 
by said subdivision upon the mayor or council, or both . 
combined, to appoint a chief of the fire department, else 
it is not reasonable to suppose express authority to make 
such appointment would have been attempted to have 
been conferred upon the fire and police board by the 
amendatory section 91 already mentioned. Moreover, 
the authority to appoint such chief is not given by said 
subdivision. The amendatory section 14 only authorizes 
the mayor to appoint officers whose appointment or elec- 
tion were unprovided for in the act, and as the power to 
select a chief of the fire department was devolved upon 
the fire and poiice board by the amendatory section 91, 
it is obvious the mayor is powerless to appoint such 
officer under said amendatory section 14 or said subdi- 
vision 33. Had it not been for the provision in said 
amendatory section 91. for the appointment of a chief of 
the fire departmeut by the board therein created, the 
amendatory section 14 would not have been adopted. 
These two amendatory sections must both fail, since one 
was the consideration for the adoption of the other. The 
original sections 13 and 14, avticle 1, chapter 13a, of the 
Compiled Statutes of 1895 are in full force. The conclu- 
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sion is irresistible that the city engineer, city attorney, 
and water commissioner are elective and not appointive 
offices, and that it is the duty of the respondent to file 
relator’s certificate of nomination and place his name 
upon the ballots. The judgment is reversed and the 
cause remanded for further proceedings. : 
REVERSED AND KEMANDED. 


PauL W. HorBacH, APPELLEE, Vv. JOHN A. SMILEY ET AL., 
APPELLEES, AND H. BRASH ET AL., APPELLANTS. 


FILep Marcu 17, 1898. No. 7820. 


1. Dormant Judgment: Lizn. A dormant judgment is not a lien upon 
the lands of the judgment debtor. 


2. Revived Judgment: Lizn. A judgment revived is a lien from the 
date of the order of revivor. 


3. Judgments: HomEsTEAD. The homestead law in force when the 
debt was created is applicable to proceedings to enforce the judg- 
ment rendered thereon. 3 


. Under the homestead law of 1867 a judgment is a 
lien on the homestead, but such lien cannot be enforced by execu- 
tion so long as the premises are owned and occupied by the judg- 
ment dehtor. 


4, 


The existing homestead act exempts from forcea 
sale upon execution or attachment a homestead not exceeding in 
value $2,000, and a judgment while the premises are impressed 
with the homestead character is not a lien thereon, even after 
their sale and abandonment by the debtor. 


Under the present homestead law a judgment is a 
lien merely on the debtor’s interest in lands occupied as a home- 
stead in excess of $2,000. 


6. 


7, Marshalling Liens. In marshalling the Hens herein judgmenis 
should be given priority according to the date of the respective 
liens. 


AppwaL from the district court of Douglas county. 
Heard below before 'urauson, J. Reversed. 
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George EH. Pritchett, Francis A. Brogan, and Warren 
Switeler, for appellants. 


Charles A. Goss, Wharton & Baird, John W. Lytle, W. KR. 
Morris, H. J. Davis, Howard B. Smith, Bartlett, Baldriye & 
De Bord, Herbert H. Neale, Kennedy, Gilbert & Anderson, 
Charles E.. Clapp, and Geo. S. Smith, contra. 


NorvVAL, J. 


This action was brought to foreclose two real estate 
mortgages executed by John A. Smiley and wife upon 
their homestead to Paul W. Horbach, one bearing date 
August 2, 1889, another August 20, 1891. Numerous 
judgment creditors of Siniley were made defendants, and 
some of them filed cross-petitions, setting up their judg- 
ments. The decree which was entered found the amount 
due on the mortgages, adjudicated that certain judg- 
ments against Smiley had become dormant and were not 
liens upon the mortgaged property, determined the pri- 
ority of liens, and directed that the premises be sold by 
the sheriff and the proceeds be brought into court to be 
applied in satisfaction of the several liens according to 
the order in which the court determined their seniority. 
An appeal has been taken from that portion of the decree 
relating to the distribution of the proceeds of sale. 

Three judgments recovered against Smiley, in the dis- 
trict court of Douglas county, in favor of the Omaha 
National Bank, John McCormick & Co., and John F. 
.Sheeley, respectively, and which had been assigned to 
Elizabeth Galligher, the decree found not to be liens on 
the mortgaged premises. This finding is in harmony 
with the statute and the decisions of the court, since 
such judgments had become dormant, and had not been 
revived. (Code of Civil Procedure, sec. 482; Reynolds v. 
Cobb, 15 Neb. 378; State v. Schéol District, 25 Neb. 301; 
Flagg v. Flagg, 39 Neb. 229.) The judgment liens estab- 
lished by the decree may be arranged in two groups, or 
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classes, aS follows: 1. Those rendered upon debts con- 
tracted since the enactment of the present homestead 
and exemption law. 2. Judgment obtained on indebted- 
ness incurred under the prior statute relating to the same 
subject. It is true some of the judgments embraced in 
this class became dormant and, for a time, ceased to be 
liens upon the premises. (Flagg v. Flagg, 39 Neb. 229.) 
But these judgments were subsequently revived, which 
had the effect to reinstate the liens upon the real estate 
from the date of the order of revivor. (Haton +. Hasty, 6 
Neb. 419; Cathcart v. Potterfield, 5 Watts [Pa.] 163; Mor- 
ton v. Bearer, 5 O. 178.) By the decree the liens of all the 
judgments in Class 1 were given priority over earlier 
judgments included in Class 2, and all of those in the 
| tter class were made subordinate to the mortgages, 
i:,hough each antedated one or the other of them. The 
question presented is whether the liens were properly 
marshalled and adjusted by the trial court. The follow- 
ing propositions have been firmly established in this 
state: 

1. The homestead law in force when the debt was cre- 
ated governs and controls as to the remedy. (Dorrington 
v. Mycrs, 11 Neb. 388; De Witt v. Wheeler & Wilson Sewing 
Machine Co., 17 Neb. 5383; MeHugh v. Smiley, 17 Neb. 620; 
Dennis vt. Omaha Nat. Bank, 19 Neb. 675; Galligher +. 
Suviley, 28 Neb. 189; Jackson v. Creighton, 29 Neb. 310.) 

2. Under the homestead statute of 1867 a judgment is 
a lien upon the homestead of the debtor, but such home- 
stead is exeinpt from levy and sale so long as it is owned 
and occupied for that purpose by the debtor. Upon its 
sale and akandcnment, the lien of the judgment becomes 
operative. and may be enforced. (State Bank v. Carson, 4 
Neb. 498; Maton v. Ryan, 5 Neb. 47; McHugh v. Siniley, 17 
Neb. 620; Galligher v. Smiley, 28 Neb. 189.) 

3. The provisions of the existing homestead act ex- 
empt from forced sale upon execution or attachment a 
homestead not exceeding in value $2,000, and a judgment 
recovered against the owner thereof is not a lien thereon, 
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even after the sale and abandonment of the homestead. 
Under the present statute a judgment is a lien alone on 
the debtor's interest in lands occupied asa bhormestead in 
excess of $2,000. (Stout v. Rapp, 17 Neb. 462; Sebribar cv. 
Platt, 19 Neb. 625; Sicarte v. McClelland, $1 Neb. 646; Giles 
vc. Miller, 36 Neb. 346; Bawnann v. Fraase, 37 Neb. 807; 
Hoy v. Anderson, 89 Neb. 386; Corey v. Scduste7, £4 Neb. 
269; Prugh v. Portsmouth Savings Bank, 48 Neb. 414; Corey 
v. Plummer, 48 Neb. 481; Mundt v. Hagedorn, 49 Neb. 409.) 

Applying the foregoing principles to the case at bar, it 
is perfectly plain that the decree of the court below can- 
not be sustained. The judgments entered upon contracts 
made prior to the present homestead law were Liens upon 
the homestead of Smiley, but the land could not be ap- 
propriated to the payment thereof until after its sale and 
abandonment by him. As was said in WeFfugh v. Smiley, 
17 Neb. 620, “Shonld a sale of the property take place 
_ under the decree of foreclosure, and the title of Smiley 
be divested, such liens would then become operative to 
be enforced against the premises.” The «ourt, therefore, 
erred in adjudicating that any portion of the proceeds 
arising from the sale of the premises uncer the foreclos- 
ure of the mortgages be devoted to the payment of any of 
the judgment liens belonging to said Class 2, which ante- 
dated both mortgages. The liens of the several judg- 
ments should have been awarded priowity according to 
the dates of the respective liens, without regard to the 
law in force when the indebtedness was incurred upon 
which any particular judgment was rendered, The judg- 
ments belonging to the group heretofore designated as 
Class 1 were liens upon Smiley’s real estate, subject, how- 
ever, to his right to homestead therein; yet the trial 
court, in marshalling the liens in the decree, ignored his 
homestead interest, at least as to the judgments in favor 
of J. M. Woolworth, Morris & Davis, and EH. A. A yerst, re- 
spectively, which were found by the dearee to be inter- 
vening liens between the two mortgage liens of plaintiff. 
Under the decisions of the court already mentioned, Smi- 
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ley was entitled to receive from the proceeds of the sale 
of the premises the sum of $2,000, in the event the surplus 
existing after satisfying the two mortgages and the inter- 
vening judgments obtained on debts created under the 
prior homestead act equaled that amount. The premises 
should be sold subject to any judgment lien in force at 
the time of the sale belonging to Class 2, which antedates 
the senior mortgage; but it is obvious that it would be 
inequitable to apply the same rule to the other judgment 
liens embraced in the same class, since to do so would 
give them priority over the first mortgage, although 
junior to it in point of time. The most equitable mode 
for distribution of the proceeds in the event of sale, and 
the one adopted in this case by us, is to pay, after costs, 
first the senior mortgage, next the Kelly judgment, if in 
force, then set aside for the use of the mortgagor condi- 
tionally $2,000 representing his present homestead ex- 
emption, then pay the judgments of Ayerst and Wool. 
worth, if in force, in their order, then the judgments of 
Brash and Morris & Davis in their order, if in force, then 
the junior mortgage, and the other judgment liens in the 
order of priority. If the sum realized is insufficient to 
discharge all the mortgages and the intervening liens, 
the said $2,000 so set aside is applicable to the payment 
in the order of seniority of the judgments of Kelly and 
Brash respectively, if in force, they representing debts 
contracted under the former homestead law, and also the 
junior mortgage. The decree is accordingly reversed, 
and the cause remanded for further proceedings in ac- 
cordance with this opinion. 


REVERSED AND REMANDED. 
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JAMES BELL V. JOHN J. WALKER. 
Firep Marcy 17,1898. No. 9376. 


1. Proceeding in Error: Errecr or DismissaL. The dismissal of a 
petition in error from an appellate court, without an examination 
of the merits of the assignments, operates as an affirmance of the 
judgment sought to be reviewed. Dunterman v. Storcy, 40 Neb. 
447, followed. 


2. Supersedeas Bond: LiaABmliry OF SURETIES. The death of the prin- 
cipal in a supersedeas bond, while the cause is pending in the 
appellate court, does not release the surety from liability, nor is 
he discharged by the failure to have the action revived. 


3. Principal and Surety: FORBEARANCE BY CREDITOR. Mere forbear- 
ance by a creditor does not release sureties, although, by lapse of 
time, the remedy is lost against the principal. Wickhoff v. Fiken- 
bary, 52 Neb. 332, followed. 


The liability of a surety in a supersedeas bond is not affected 
by the failure to present a claim against the estate of his principal. 


5. Erroneous Admissions of Evidence: HARMLESS Error. The admis- 
sion of improper evidence, in a case tried without the assistance 
of a jury, is not of itself a ground for reversal. 


Error from the district court of Butler county. Tried 
below before Barns, J. Affirmed. 


F. I. Foss, Norman Jackson, and Nellie M. Richardson, 
for plaintiff in error. 


Matt Miller and Steele Bros., contra. 


NorRVAL, d. 


It appears from the record that on June 15, 1894, John 
J. Walker obtained a judgment in the district court of 
Butler county against W. T. Richardson and C. C. White, 
in the sum of $3,150.85, besides the cost of suit. White 
filed a transcript of the proceedings and judgment, and 
a petition in error, in this court for the purpose of pro- 
curing a reversal of said judgment, and on June 28, 1894, 
to secure a stay of execution during the pendency of said 
error proceeding, he executed and delivered to the clerk 
of the district court a supersedeas bond, in the sum of 


° 
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$6,367.60, with James Bell as surety, conditioned as fol- 
lows: “Now, therefore, we Charles C. White, as principal, 
and James Bell, as surety, do hereby undertake to the 
said John J. Walker, in the sum of $6,367.60, that said 
C. C. White will pay the condemnation money and costs 
in case said judgment shall be affirmed in whole or in 
part.” The bond was filed with, and approved by, the 
clerk of the district court. OC. C. White died in Septem- 
ber, 1895, while said cause was pending in this court, and 
his wife was duly appointed as executrix of his last will 
and testament. The error proceeding not having been 
revived within one year after the appointment of the 
executrix, on December 1, 1896, the same was by this 
court, on-motion of counsel for John J. Walker, dis- 
missed. Shortly thereafter this suit was instituted by 
Walker on said supersedeas bond, and a trial to the 
court, without the assistance of a jury, resulted in a judg- 
ment against the defendant, from which he prosecutes 
error. 

The first contention is that the conditions of the bond 
have not been broken, for the reason that the judgment 
which it was given to supersede has never been by this 
court “affirmed in whole or in part;” in other words, that 
the dismissal of the error proceeding brought to obtain 
a review of the said judgment recovered by Walker 
against Richardson and White was not equivalent to an 
affirmance of said judgment. The precise question, upon 
a review of the authorities, was passed upon in Dunter- 
man v. Storey, 40 Neb. 447, where it was decided that the 
dismissal of an appeal out of this court, without an ex- 
amination of the merits of the cause, operated as an 
affirmance of the judgment sought to be reviewed, within 
the meaning of a supersedeas bond conditioned in the 
language of the one now before the court. The propo- 
sition was ably reasoned by RaGan, C., in his opinion in 
that case, and the doctrine therein stated is sound, and 
sustained by the weight of authority. A discussion of 
the subject anew at this time would be without profit. 
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In the brief of defendant below it is said: “The act of 
God has removed White from this world, taking it out 
of White’s power to prosecute said case to the supreme 
court to final judgment, and the act of God having taken 
it out of White’s power to do this, his surety is released.” 
No decision has been cited, nor after diligent search has 
the writer been able to find one, which sustains the above 
contention of counsel. There are numerous cases in the 
books to the effect that where the performance of a con- 
dition of a bail bond or recognizance given in a criminal 
prosecution is rendered impossible by the death of the 
principal before the day of performance, the default is 
excused. Those decisions are not in point here, for the 
obvious reason that such bonds or recognizances require 
the principal to discharge an act of a purely personal 
character, which no one else can perform for him, and 
the surety is released where the performance of the con- 
dition is prevented by the death of the principal. This 
supersedeas bond did not require the discharge by the 
principal therein named of an act merely personal in its 
nature. The action in which the supersedeas was given 
was upon a promissory note, and the suit did not abate 
upon the death of White, one of the judgment debtors, 
but could have been revived in the name of his executrix, 
und the error proceeding prosecuted by her. (Code of 
Civil Procedure, secs. 463-468.) 

It is suggested that the surety was discharged by the 
failure of Walker to have the action revived in the name 
of White’s representative. This argument is without 
merit. While the former, had he so desired, might have 
had the action revived, the law imposed no duty upon 
him to secure an order of revivor to be entered. 

Another argument is that Bell, the surety on the 
supersedeas, was released and discharged from liability 
by the failure of Walker to file and prove his claim 
against the estate of White in the county court of the 
county where administration was granted. This con- 
tention is opposed to the doctrine announced in Hickhoff 
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v. Hikenbary, 52 Neb. 332. That was a suit upon a 
replevin bond. Williams, the principal on the bond, 
died, and it was urged that the sureties were discharged 
because the obligee presented no claim against the estate 
of the decedent. IRvinn, C., in delivering the opinion of 
the court, said: “It is next contended that, under our 
laws with relation to“the estates of decedents, a claim 
like the present must be presented in the county court 
against the estate; that an independent action will not 
lie therefor; that Wikenbary having failed to present a 
claim against the estate of Williams, the principal on the 
bond, and more than two years having elapsed before 
the commencement of this suit, all remedy against the 
estate has been lost, and the sureties are thereby dis- 
charged. It will be recalled, from the statement of facts, 
that the estate was settled and the executrix discharged 
before judgment was rendered in the replevin suit. But 
it is insisted that prior to that judgment the claim on the 
bond was a contingent claim, and should have been pre- 
sented as such in order to continue the obligee’s rights 
against the sureties. We do not find it necessary to de- 
termine all the questions suggested by this line of argu- 
ment. It is a well-settled principle of law, several times 
recognized in this state, that mere forbearance to sue a 
principal will not discharge a surety. In order to ope- 
rate as a discharge the plaintiff must do some act which 
releases the principal, or suspends the right to proceed 
against him, and a mere failure to proceed with the pres- 
ent power of doing so does not operate as a discharge. 
(Dillon v. Russell, 5 Neb. 484; Sheldon v. Walliams, 11 Neb. 
272; Smith v. Mason, 44 Neb. 610.) In Burr v. Boyer, 2 
Neb. 265, it was held that negligence on the part of the 
creditor, whereby security held by him is sacrificed tu 
the detriment of the sureties, will operate to discharge 
them; but the general rule was there recognized, and 
the case distinguished from a mere failure to pursue le- 
yal remedies. The reason for this rule is that the surety 
is not put to any hazard by the forbearance of the cred- 
19 
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itor, as he has it in his power to protect himself. He may 
either pay the debt and thus become subrogated to the 
rights and securities of the creditor, or he may compel 
the creditor to sue; and it follows that, if a statute of 
limitations be permitted to run against the principal in 
such a case, the fault is as much that of the surety as the 
creditor. Cases directly in pointewith reference to the 
loss of remedy against the estate of a deceased principal 
are Villars v. Palmer, 67% Tl. 204; Johnson v. Bank, 4 Smedes 
& M. [Miss.] 165; Marshall v. Hudson, 9 Yerg. [Tenn.] 58; 
Sichel v. Carrills, 42 Cal. 493; Bull v. Coe, 77 Cal. 54; Bank 
v. State, 62 Md. 88.” The case at bar is within the doc- 
trine just quoted, which we think entirely sound. ‘The 
liability of Bell was not affected by the failure to present 
a claim against the estate of his principal. (Jackson v. 
Benson, 7 N. W. Rep. [Ja.] 97; Afoore v. Gray, 26 O. St. 
525.) Bell could have protected himself by filing a con- 
tingent claim against White’s estate within the time pro- 
vided therefor by statute. 

Complaint is made of certain rulings on the admission 
of testimony. These are not available, since the cause 
was tried without the intervention of a jury. (Stabler v. 
Gund, 35 Neb. 648; Liverpool € London & Globe Ins. Co. v. 
Buckstaff, 838 Neb. 146; Whipple v. Fowler, 41 Neb. 6755 
Tolerton v. McClure, 45 Neb. 368.) The judgment is 


AFFIRMED. 


Groren N. Beris v. NortTH NEBRASKA FAIR & DRIVING 
Park ASSOCIATION ET AL. 


Firep Marc# 17,1898. No. 7893. 


Corporation: MortcacE: ULTRA VIRES. Where a corporation borrows 
money and executes a mortgage on its real estate to secure the 
payment thereof, a third person cannot assail the transaction on 
the ground of wlira vires, or that the corporation exceeded its 
power. 


bo 
a 
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Error from the district court of Madison county. 
Tried below before ROBINSON, J. Affirmed. 


Beels & Schoreqge, for plaintiff in error. 


e 


Robertson & Wigton, contra. 


NORVAL, J. 

This action was instituted in the court below by George 
N. Beels against Herman Winter and others to quiet in 
plaintiff the title to certain real estate. Winter inter. 
posed a general demurrer to the amended petition, which 
was sustained and the action dismissed as to him. This 
ruling is presented for review. 5 

The averments of the amended seinen: necessary to 
an understanding of the question involved, may be thus 
briefly summarized: The North Nebraska Fair & Driving 
Park Association, a corporation, hereafter called the as- 
sociation, owned the Jand in controversy, and on August 
20, 1890, it executed and delivered a mortgage thereon to 
C. A. Mast to secure the payment of a loan of $5,000 made 
the association, which mortgage, on September 20, 1890, 
was duly filed for record. A decree was subsequently en- | 
tered foreclosing said mortgage, and the premises were 
sold thereon to Herman Winter. On January 31, 1893, 
George N. Beels recovered a judgment against the associa- 
tion in the district court for $26.55, upon which execution 
was issued, and the real estate covered by the mortgage 
was seized thereunder and sold to said Beels for $75. 
This sale was duly confirmed, and the sheriff executed 
and delivered a deed to the purchaser. Subsequently 
other judgments were obtained against the association, 
which have been assigned to Beels. The articles of in- 
corporation of the association are attached to, and made 
a part of, the amended petition, from which it appears 
that the capital stock of the corporation was $10,000, 
divided into shares of $100 each, and that the highest 
indebtedness to which the corporation could at any time 
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subject itself was one-half of the amount of the capital 
stock actually paid in. The articles neither authorize 
nor forbid, in express terms, the association to borrow 
money or mortgage its property. The petition charges 
that the mortgagee and Martin each had actual knowl- 
edge of the powers, duties, and authority of the associa- 
tion. Plaintiff asserts that his title to the property is 
clouded by reason of the execution, delivery, and record- 
ing of said mortgage and the proceedings had to foreclose 
the same. His grounds for relief are that the association 
did not possess the power to incur an indebtedness to an 
amount greater than one-half of its paid up capital stock, 
nor to borrow money and execute a mortgage to secure 
its payment. The petition does not aver what amount of 
capital had been paid in. The entire capital authorized 
by the articles may have been paid, and if it had, the 
association was authorized to incur an indebtedness not 
to exceed $5,000, the amount of the mortgage. It is not 
alleged that the association owed anything at the time 
said sum was borrowed and the mortgage was executed. 
Plaintiff is not in a position to plead the want of capacity 
or authority of the corporation.to make the loan and 
mortgage in question. He cannot assail the transaction 
on the ground of ultra vires. (Missouri Valley Land Co. v. 
Bustnell, 11 Neb. 192; Carlow v. Aultman, 28 Neb. 672; 
Watts v. Gantt, 42 Neb. 869; Smith v. First Nat. Bank of 
Chadron, 45 Neb. 444.) The judgment is 

AFFIRMED. 


PENN Murua Lire INSURANCE COMPANY, APPELLEE, V. 
CREIGHTON THEATRE BUILDING COMPANY ET AL., AP- 
PELLEES, AND ABRAHAM L. REED ET AL, APPEL- 
LANTS. 

Fitep Marca 17, 1898. No. 9097. 


1. Judicial Sales: Orricrrs. Judicial sales must be conducted by the 
sheriff or other person authorized by the court. 
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Zz. 


One who is designated in a decree of foreclosure as 
a special master commissiouer to make a sale of the mortgaged 
premises cannot lawfully delegate his authority to another. 


3. : CONFIRMATION. It is the duty of the district court to con- 
firm a judicial sale of mortgaged premises only upon being satis- 
fied that the sale has been made in conformity with law. 

4, 


When the records of the court conclusively show 
that the sale was made by an unauthorized person the court may 
set such sale aside on its own motion; and this it may do although 
the officer’s return does not disclose the irregularity and is not 
directly assailed. 


APPEAL from the district court of Douglas county. 
Heard below before Scorr, J. Affirmed. 


William D. Beckett, J. W. Woodrough, and Hall & Mc- 
Culloch, for appellants. 


Montgomery & Hall, John L. Webster, and Frank T. Ran- 
som, contra. 


SULLIVAN, d. 


From an order of the district court for Douglas county 
refusing to confirm a judicial sale Abraham L. Reed and 
Freeman P. Kirkendall, claiming to be purchasers of 
the property sold, have prosecuted an appeal to this 
court. The facts out of which the controversy arises are 
sufficiently stated in the case of Penn Mutual Life Ins. Co. 
v. Creighton Theatre Building Co., 51 Neb. 659, and need 
not be restated here. To show the manner in which the 
cause was submitted to the district court we make the 
following excerpt from the order vacating the sale: “This 
cause came on to be heard upon the return of sale by the 
special master commissioner heretofore appointed by this 
court, and upon the motion of the plaintiff for an order 
confirming such sale, and upon motion of F. P. Kirken- 
dall and A. L. Reed to confirm the sale to them, and their 
objections to confirmation of the sale to E. W. Nash, 
trustee, and upon the motion of E. W. Nash, trustee, to 
confirm the sale to him, and upon his objections to the 
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confirmation of the sale to IF. P. Kirkendall and A. L. 
Reed, and upon the evidence, and was submitted to the 
cout.” 

Looking into the bill of exceptions filed since the mo- 
tion to dismiss the appeal was decided we find that there 
was presented at the healing, for the consideration of the 
court, an affidavit of Isaac N. Watson, from which it 
appears that the alleged sale was conducted by him act- 
ing as the representative of James B. Meikle, the special 
master commissioner, who was absent from Douglas 
county attending to business of public concern at the 
capital of the state. By whom, or in whose behalf, this 
affidavit was given in evidence is not disclosed by the 
record, but it seems to have been received without objec- 
tion, and it cannot now be argued out of the case. That 
Meikle was absent from, Omaha at the time the bid of 
Reed and Kirkendall was received and acted on is also 
fully established by the affidavit of Matthew A. Hall. 
For whom, or upon what issue, Mr. Hall's affidavit was 
read is not shown; but it is in the record, it was submit- 
ted without objection to the district court as competent 
evidence to influence its action on the question before it 
for judgment, and it must now be considered by this 
court as evidence in support of the order vacating the 
sale. The Creighton Theatre Building Company neither 
asked nor opposed confirmation, and did not in any way 
participate in the hearing which resulted in the order 
of which appellants complain. It has, however, ap- 
peared here and filed a brief urging an affirmance of the 
ruling of the district court. 

The power conferred by the court upon the special mas- 
ter comupissioner to make the sale was a persenal trust 
which he could not delegate to Watson. Section 852 of 
the Code of Civil Procedure declares that “all sales of 
mortgaged preniises under a decree in chancery shall be 
nade by a sheriff, or some other person authorized by the 
court.” The sale to appellants not having been made by 
a person designated in the decree for that puxpose, it was 
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the undoubted right, if not the duty, of the district court 
to set the sale aside, unless its hands were tied by the 
rnles of procedure. Judicial sales are made by the court 
acting through its appointed-agent. The parties to an 
action may not, even by their express agreement, se- 
cure the appointment of a master of their own choice. 
Neither may they, after an appointment has been made, 
effect a substitution by mutual consent. Parties are not 
permitted to wrest from the court the processes by which 
its decrees and orders are carried into execution. Be- 
sides, the defendant in the case, the party having possibly 
the most vital interest, did not consent to a sale by Wat- 
son. True, it did not object, but it was under no legal 
obligation to do so. It was the duty of the court to pro- 
tect its rights without special solicitation. The court 
was authorized to confirm the sale only after haying care-_ 
fully examined the proceedings of the officer and being 
satisfied that such sale was in all respects made in con- 
formity with law. On the trial of issues haying relation 
to the proceedings of the master under the order of sale, 
some of which issues were presented for trial by appel- 
lants, and in all of which they participated, it was con- 
clusively established that the sale was not only grossly 
irregular but made by an unauthorized, and perhaps an 
irresponsible, person; and, on the record before us, we 
would be justified in indulging the presumption, if nec- 
essary to sustain the action of the trial court, that the 
affidavits which prove these facts were given in evidence 
by the appellants themselves. But it is contended that 
the officer’s return is conclusive and that the court could 
not look beyond it in discharging the duty imposed upon 
it by the statute. That, surely, cannot be so in a case 
where the court has before it a record showing the re- 
citals in the return to be untrue. ‘The court was required 
by the statute to confirm only upon being satisfied that 
the sale was in all respects in conformity with law. 
That being so, appellants are in the attitude of insisting 
that the court must have been satisfied that the sale was 
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regular, notwithstanding there had just been submitted 
to it undisputed evidence showing the rankest irregulari- 
ties. There is nothing peculiarly sacred about a mas- 
ter’s return. It possesses no mystic efficacy to compel 
belief in its recitals when it conclusively appears that 
those recitals are false. 

Various decisions of this court are cited in support of 
the proposition that a party will not be heard to complain 
of an order confirming a sale when he has not moved fora 
vacation of the sale and specifically assigned his objec- 
tions thereto. (Leklund v. Willis, 44 Neb. 129; Vought v. 
Foxuorthy, 38 Neb. 790; State v. Doane, 35 Neb. 707; John- 
son v. Bunis, 7 Neb. 224.) These decisions are right. They 
establish a wholesome rule of practice and will be ad- 
hered to, but they have no application to the question 
now before us. The rule simply means that one who com- 
plains of judicial errors must show that such errovs did 
not vecur through his fault. Had there been an order 
of confirmation and had it been brought here for review 
by the theatre company these precedents might be cited 
with appropriateness and profit; but in this case it hap- 
pened to be unnecessary to challenge the attention of the 
court to the irregular proceedings which resulted in the 
illegal sale. The court itself discovered, by an inspec- 
tion of the record made by the parties to the action, that 
its process had been abused and acted accordingly; and 
the action of the court was not arbitrary. The reason for 
it appears in the record. It was entirely justifiable, and 
deserves to be commended rather than condemned. The 
conclusion reached renders unnecessary a construction 
of the master’s return. The order appealed from is 


AFFIRMED. 


IRVINE, C., dissenting. 


I concur in the opinion of the court in so far as it holds 
that a judicial sale must be made by the person desig- 
nated in the decree or order of the court for that purpose, 
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and that such person cannot delegate his authority. I 
concur also in the holding that when, on motion to con- 
firm a sale, it properly appears that the sale was made 
by an unauthorized person, it is the duty of the court to 
refuse confirmation and set aside the sale, although no 
motion to set aside has been made. The case of Myers tv. 
McGavock, 39 Neb. 843, is not opposed to such rule. That 
was a collateral attack on the title derived under such 
sale, While so far concurring in the views of the court, 
I am compelled to dissent from the conclusion that the 
irregularity appeared in this case in such a manner that 
the court was justified in noticing it; that is, I do not 
think that the irregularity was brought to the attention 
of the court, either by the record itself or by extrinsic 
evidence properly adduced. By this I do not mean to 
question the good faith of counsel or affiants who made 
such proof as was made, nor do I question the propriety 
of the action of the district judge, as he viewed the case. 
It is altogether probable that in this instance a correct 
result was reached. My dissent is based wholly on what 
I conceive to be the danger of establishing a general rule 
in accordance with the opinion of the court. 

It has always been the rule of this court, as it is the 
prevailing doctrine elsewhere, that while a purchaser at 
a judicial sale depends upon confirmation to finally estab- 
lish his title, still the sale partakes of the essence of a 
contract, and, if the proceedings are regular, the pur- 
chaser acquires, by the acceptance of his bid, a right to 
have his title completed. The right so acquired cannot 
be defeated by the arbitrary action of the parties or of 
the court, although such action may be in the interest of 
the parties or of fair dealing. (Penn Mutual Life Ins. Co. 
v. Creighton Theatre Building Co., 51 Neb. 659, where the 
authorities are cited.) If the sale is set aside, it must be 
because of some vice or irregularity in the proceedings. 
either appearing on the face of the record or disclosed 
by proper proceedings, and by evidence so adduced that 
the purchaser may be heard to defend against the attack. 
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That is only another way of saying that the right of such 
purchaser is property, of which he may not be divested 
except by due process of law. 

On examining this record we find the master’s report 
showing throughout that he conducted the sale per- 
sonally. On the coming in of the report the plaintiff 
moved to confirm the sale generally. Appellants moved 
to confirm the sale to them. Nash moved to confirm the 
sale to him, and objected to its beine confirmed to the 
appellants. Appellants objected to confirming the sale 
to Nash. No one objected to the sale itself or moved to 
set it aside. The only question was as to which pur- 
chaser had been successful; that one of them had regn- 
larly purchased was on the record conceded by all parties 
except the theatre company, which was served with no- 
tice of the motion to confirm, and by not objecting con- 
sented to confirmation. It was not an infant or a 
lunatic, and had no right to expect the court to act as its 
voluntary guardian. There was, therefore, no issue be- 
fore the court as to the truthfulness of the master's 
report. Two affidavits appear in the bill of exceptions 
stating that the sale was not made by the master. The 
irregularity appears solely from these. They were not 
relevant to any issue befure the court. For that reason 
they were not open to contradiction; for that reason 
their makers were not subject to the penalties of perjury 
if they were false. The niaster was an officer of the 
court. His report is a part of the record, and is entitled 
to the same weight, as evidence of the matters therein 
set forth, as any other return of any other writ by any 
officer. To my mind it is dangerous in the extreme to 
permit an incidental statement, in an affidavit relating 
to other issues and irrelevant to any proceeding pending, 
to impeach such a return, aud be treated as higher evi- 
dence than the report of the court’s officer. In Lefevre r. 
Laraway, 22 Barb. [N. Y.] 167, the plaintiff moved for a 
resale in a partition case.” He was not entitled thereto, 
but his motion, and the proofs by him adduced in suyport 
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’ thereof, showed that there had been a fraud on infant 
defendants. Tt was held that under such circumstances 
the court would of its own motion order a resale; but 
this solely because of the court's protective duty to in- 
fant parties. In Noch v. Purcell, 45 N. Y. Sup. Ct. 162, 
it was said: “No doubt that the directions of the court, 
which concerned matters stated in the report of sale, 
must rest upon the report itself, and that the report 
could not be sustained against exceptions by aftidavits 
which tend to show that the referee made the sale on 
other terms than the report specified.” It seems that 
the remedy is by correcting the report. In White-Croic 
rt. White-Wing, 3 Kan. 276, it was held, under a statute 
precisely like ours, that, on a motion to confirm, the re- 
turn of the officer is conclusive, and the court cannot. 
look beyond the face of the record. To justify extrinsic 
evidence a motion to set aside must be made. It was 
further held that because the lower court had received . 
extrinsic evidence and set aside the sale it would be pre- 
sumed that there had been a motion to set aside. We 
cannot here indulge that presumption, because the order 
itself specifies upon what applications it was based. It 
does not directly appear by whom the affidavits in ques- 
tion were filed. It is said that, if necessary to sustain 
the action of the district court, it will be presumed that 
they were filed by the appellants themselves. But such 
a presumption would conflict with facts appearing from 
the record. An order of court, made lebruary, 6, 1897, 
directed all papers on behalf of appellants to: be filed 
that day, and all “counter-affidavits” on behalf of Nash 
to be filed by “Monday morning next,” which was Ieb- 
ruary 8. All affidavits in their nature supporting appel- 
lants’ claim were filed February 6, and the affidavits in 
question were filed February 8, and would appear there- 
fore to be “counter-affidavits” filed in resistance of ap- 
pellants. Moreover, one of them begins with the state- 
ment by affiant, that “some of the statements in the 
affidavits filed by Messrs. Reed and Kirkendall are abso- 
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lutely untrue, and that in order to correct the erroneous. 
impression conveyed by such affidavits affiant is obliged, 
in justice to himself, to make a further affidavit in this 
case.” Surely that affidavit was not filed by Reed and 
Kirkendall. It is true that no objection seems to have 
been made to these affidavits. But where an issue is 
tried without a jury, no error can be predicated on the 
reception of irrelevant testimony, and this because the 
court will be presumed to have considered only that 
which is relevant. Therefore, in the light of that pre- 
sumption, why should one be required to object, espe- 
cially when it would require an independent motion for 
that purpose, such affidavits being filed with the clerk 
and not merely tendered on the trial, in open court, 
where an objection could be made. As to the failure to 
controvert them, they were not original proof, but were 
themselves evidence contradicting the master’s report. 
and on a point not earlier attacked and with reference to 
which appellants could not anticipate an attack, and 
after their time for filing proof had expired. 


CHarLEs H. BoGUE ET AL., APPELLEES, v. HERMAN O. 
GUTHE ET AL., APPELLANTS. 


Firep Marca 17,1898. No. 7909. 


Petition to Foreclose Mechanic’s Lien. In an action brought to fore- 
close a mechanic’s lien the petition alleged that the materials were 
sold and delivered to be used in the erection of a building, but did 
not charge that they were actually so used. It was further alleged 
that during the time the materials were being delivered the pur- 
chaser of the same sold the premises to his co-defendant, who 
completed the building, using a small portion of the materials for 
that purpose. Held, That the petition states a cause of action 
against both defendants. 


APPEAL from the district court of Buffalo county. 
Heard below before SINCLAIR, J. A/firmed. 
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Greene & Hostetler, for appellants. 
H.C. Catkins, contra, 


SULLIVAN, J. 


This appeal presents for decision the sufficiency of the 
petition to sustain a judgment rendered by the district 
court of Buffalo county in favor of Bogue and Tout 
against the defendant Anna Guthe. These are the ma- 
terial averments of the petition: 

“1, That on or about the 12th day of November, 1892, 
the plaintiffs were partners doing business at Kearney, 
Nebraska, under the firm name of C. H. Bogue & Co., 
entered into a verbal contract with defendant Herman 
O. Guthe to furnish him lumber and building materia] 
for the erection and reparation of certain houses, build- 
ings, and appurtenances upon, and to be erected upon, 
that certain tract of land situated in the county of Buf- 
falo and state of Nebraska, known as the northwest quar- 
ter of section 14, town 9, range 15 west, at fair market 
value thereof, and that on that day, and on divers days 
from that day to and including the 19th day of June, 
1898, the said plaintiffs delivered to the said Herman O. 
Guthe lumber and building material for the erection and 
reparation of said buildings and appurtenances upon said 
land, of the value and at the agreed price of $868.95. 

“2. That at the time of the making of the said contract 
and the commencement of the furnishing of said mate- 
rials, and up to the 10th day of May, 1893, the said Her- 
man O, Guthe was the owner and holder of the legal title 
in fee-simple of the said premises and in possession 
thereof and that on the said 10th day of May, 1893, the 
said Herman O. Guthe conveyed said premises to the de- 
fendant Anna Guthe, who is the mother of said Herman 
O. Guthe, and resided with him on said premises, and 
who has ever since held the legal title thereto. : 

“3. That plaintiffs furnished all of said described lum- 
ber and building material before said conveyance, except 
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items amounting to the sum of $36.35, and that as to said 
last named items they were furnished to, and used by, 
the defendant Anna Guthe in completing said work. 

“4, That on the 29th day of June, 1893, and within 
four months from the time of furnishing said material 
the plaintiffs made an account in writing of the items of 
such material furnished said defendant under said con- 
tract, and after making oath thereto as required by law, 
caused the same to be filed in the office of the register of 
deeds in and for said county and recorded in Mechanic’s 
Lien Record ‘D’ at page 346, a copy of which account and 
affidavit is hereto attached and marked Exhibit ‘A.’ 

“5. That no part of said account has been paid except 
the sum of $200, but that there remains due the plaintiffs 
from the said defendants the sum of $668.95, with interest 
on said sum at the rate of seven per cent per annum from 
the 29th day of June, 1894.” 

The infirmity imputed to this pleading is the failure to 
allege that the materials furnished were actually used 
in tlhe construction of improvements on the preniises de- 
scribed. The fact, distinctly charged, that Anna Guthe 
used a portion of the material in question in completing 
the structure for which it was all sold and delivered 
seems to fully meet the objection raised. It not only 
shows that part of the material was used in improving 
the premises, but it contains a strong implication that it 
was all so used. If the structure had not been com- 
menced by Herman O. Guthe before the sale, it is difficult 
to understand how Anna Guthe could have completed it 
after the sale. The judgment of the district court is 
clearly right and is 

AFFIRMED. 
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Box BurtrEe County v. R. C. NOLEMAN, ADMINISTRATOR 
oF P. H. DrIscoLL, DECEASED. 


FILtep Marcu 17,1898. No. 7895. 
1. Appeal from County Board. An appeal from an order of a county 


board, allowing a claim against the county, brings the matter to 
the district court for trial de novo. 


2. : IssuEsS. In a case appealed from an order of a county board 
issues should be joined in the district court as in cases appealed 
from justices of the peace. 

3. : PLEADING: JUDGMENT. In a case appealed from an order of 


a county board disallowing a claim the district court cannot law- 
fully render judgment against the county without pleadings being 
filed or a trial had. 


Terror from the district court of Box Butte county. 
Tried below before KINKAID, J. Reversed. 


B. F. Gilman, for plaintiff in error. 
R. CO. Noleman, contra. 


SULLIVAN, J. 


The county of Box Butte leased its poor farm to P. H. 
Driscoll for the period of one year, from March 1, 1893. 
The lease was in writing, signed by both parties, and pro- 
vided that Driscoll should pay as rental the sum of $50 
on November 1, 1893, and that he should, in consideration 
of the leasing, keep and board the county paupérs at a 
fixed rate per week. In July and August, 1894, claims 
were filed by Driscoll against the county for keeping and 
boarding paupers, and in the following December were 
presented to the county commissioners for their consid- 
eration and action thereon. ‘The order of the commis- 
sioners in the matter, duly made and entered of record, is 
here set out: “P. H. Driscoll, being indebted to Box 
Butte county in the sum of $50 for rent of poor farm for 
1893, as per lease and contract on file, which amount was 
due November 1, 1893, and the said P. H. Driscoll having 
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claims numbered 2403 and 2459 on file against said 
county for boarding paupers amounting to $54.45, on 
motion it is hereby ordered that the amount due the 
county from said P. H. Driscoll, to-wit, $50, be deducted 
from the amount of said claims and that a warrant be 
drawn on the general fund for the balance $4.45.” I'rom 
this order Driscoll appealed and at the April term of the 
district court filed a motion for judgment on the certified 
transcript of the commissioners’ record. The motion was 
sustained and a judgment rendered for the full amount 
of Driscoll’s claim. The county brings the case here for 
review by petition in error. 

As indicating the theory upon which the district court 
vave judgment against the defendant without pleadings 
being filed or proofs submitted, we quote from the record: 
‘This cause came on for hearing on motion of the plain- 
tiff for judgment on the pleadings, being the record, and 
upon hearing argument of counsel, cause was submitted 
to the court. The court, being fully advised in the prem- 
ises, sustains the motion and does find that the plaintiff 
have and recover judgment against the defendant in the 
sum of $54 and his costs at $3.35. The court reserves 
the right to set aside or modify this order if the county 
attorney shall produce authorities to the effect that the 
county board can audit a claim of the county against an 
individual and deduct it from his claim against the 
county as proposed by the honorable county board in this 
case. Such authorities to be produced June next.” It 
is apparent that the court proceeded on a wrong theory. 
Mutual demands having arisen out of the contract be- 
tween the parties, the plaintiff was entitled.to an allow- 
ance of his claim only to the extent that it exceeded the 
_ claim of the county against him. Besides the appeal 
vacated the order of the county board. The cause was 
in the district court for trial de novo. (State v. Furnas 
County, 10 Neb. 361.) Issues should have been joined and 
atrial had. (Haskell v. Valley County, 41 Neb. 234.) There 
is in the record no legal basis for the judgment com- 
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plained of and it is, therefore, reversed and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 


WESTERN ASSURANCE COMPANY OF Toronto v. KIL- 
PATRICK-KOCH DRY GOODS COMPANY. 


BRITISH-AMERICAN ASSURANCE COMPANY V. KILPATRICK- 
Kocu Dry Goops COMPANY. 


FiirEep Marcn 17, 1898. No. 7896. 


1. Pleading: AMENDMENT: DISCRETION OF CouRrT. It is not an abuse of 
discretion for the district court to refuse to permit an amended 
answer, presenting a new defense, to be filed at the time a case is 
called for trial, where it appears that the facts embraced in the 
proposed amendment were known when the original answer was 
filed, and no excuse is offered for the delay in making the appli- 
cation for leave to amend. 


2. Chattel Mortgage: Non-Dunivery: LIEN: EVIDENCE. A chattel 
mortgage which remains in the possession, or under the control, 
of the mortgagor may, without actual delivery, create a valid lien 
on the property therein described if the parties to the instrument 
intend that it shall have that effect. But such intention will not be 
presumed, and where the evidence bearing upon the question is 
substantially conflicting, or equivocal, the finding of the trial court 
that no lien was created will not be disturbed. 


Error from the district court of Douglas county. 
Tried below before AMBROSE, J. Affirmed. 


Frank H. Gaines, McVey & Cheshire, and McVey & McVey, 
for plaintiffs in error. 


W. W. Morsman, contra. 


SULLIVAN, J. 


These cases, presenting for determination precisely the 
same questions, were tried together and submitted on 
the same evidence. The plaintiff, Kilpatrick-Koch Dry 

20 
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jyoods Company, had findings and judgments in its favor 

and the defendants, the insurance companies, have 
brought the cases into this court by proceedings in error. 
The actions are on policies of insurance issued to A. A. 
Seagraves, a merchant doing business at Silver City, 
Iowa. The insured property, a stock of merchandise, 
was partially destroyed by fire, and thereafter the caus’s 
of action arising under the contracts of insurance were 
assigned to the plaintiff, a resident of this state. 

The first question presented for consideration jis one 
of practice. The original answers were filed June 16, 
1894, and on November 23, 1894, amendments which had 
been filed without leave on November 7, 1894, were 
stricken from the files. Defendauts then asked to refile 
them. The applications were denied and the defendants 
excepted. The proffered amendments presented an en- 
tirely new defense, the existence of which was neces- 
sarily known to the defendants when the original an- 
swers were filed. The applications to amend were made 
on the day the cases were tried aud apparently at the 
time they were called for trial. No excuse was offered 
for failing to include in the original answers the defense 
embraced in the proposed amendments. No reason was 
given for postponing the applications until the cases 
were ready for trial on the merits. Under these circum- 
stances was the action of the trial court an abuse of dis- 
cretion? Wethink not. Defendants acquired no rights 
by filing the amendments without leave of court. The 
law did not charge the plaintiff with notice of their exist- 
ence and it does not appear that it had anv actual notice 
of them before the day of the trial. The defendants 
were, therefore, in no better attitude than if the amend- 
ments had not previously been among the files of the 
court. The rule in relation to amendments is stated in 
1 Ency. Pl. & Pr. 637, as follows: “It is in all cases 
proper to require from the party asking Ieave to amend 
some reasonable excuse for the defect in the pleading 
which it is sought to correct. The grounds for the mo- 
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tion must ordinarily be shown by affidavit.” This rule * 
has been recognized and approved in at least three de- 
cisions of this court. (Commercial Nat. Bank of Omaha v. 
Gibson, 37 Neb. 750; Omaha & Rk. V. R. Co. v. Mosehel, 38 
Neb. 281; Johnson rv. Sicayze, 35 Neb. 117.) Having 
reached the conclusion that the district court did not 
err in denying the application to amend, we need not 
determine whether the defense pleaded in the proposed 
amendments was valid or not. 

It is next contended that the findings and judgments 
are not sustained by the evidence. This contention is 
based on the proposition that A. A. Seagraves executed 
a mortgage on the insured property in violation of a 
condition contained in each of the policies. It appears 
from the evidence that on December 27, 1893, young Sea- 
graves made out a mortgage on the property in question 
to his father, J. D. Seagraves, of Dow City, Iowa, to se- 
cure a promissory note for $1,300, The note was sent 
to, and accepted by, the elder Seagraves, but the son 
retained the mortgage in his possession and under his 
contro] until after the fire, when he caused it to be re- 
corded. The facts in relation to the making of the mort- 
vage are not disputed and are fairly set forth in the fol- 
lowing testimony of J. D. Seagraves: 

Q. You loaned your son some money prior to this mort- 
gage? : 

A. I had, $300, about one year before. 

Q. And then just before that you had loaned him some 
more? 

A. Just before that my son-in-law intended to go into 
business with my son, and put in his money there, and he 
wanted I should pay him, and J went on and let my son- 
in-law have the money aud took my son as pay. 

Q. Did you assume anything for his father-in-law? 

A. He spoke that there were $300 that he had owed. 
his father while he was in business there about a year. 

Q. His father-in-law you mean? 

A. His father-in-law. 
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Q. He came up to Dow City to see you about it? 

A. He came up to tell me that he was not meeting with 
success, owing to the season, the last year being a very 
warm fall and winter, and he wanted to make me safe 
on loaning the money that I had paid my son-in-law, and 
proposed this way of fixing.it up for my interest. 

Q. What way do you mean? 

A. He give me a mortgage. 

Q. On the stock? 

A. Yes, sir; on the stock. 

Q. And in view of that yon agreed to assume these 
other claims, did you? 

A. I did, sir; this $300 the other money I had paid to 
my son-in-law for my son. 

Q. Did you have any correspondence with your son 
after he went home and prior to the fire? 

A. When he was there prior to the fire and telling me 
how he was situated in regard to his money matters, I 
stated to him how I thought it might be safe. We talked 
it over about the stock of goods he would give as security; 
make some arrangements. At that time I did not know, 
nor he did not know, what we ought to do. I had no ex- 
perience in making loans at all of that kind, and it ran 
along a number of days after he was there, and he wrote 
me that he thought he had got it safe, and sent me the 
note. 

Q. And told you that he had made a mortgage to se- 
cnre you, did he? 

A. Yes, he told me he had made arrangements, and I 
do not know that at the time he sent the notes, but after- 
wards I received the notes. It was all within a week or 
two before the fire—the whole transaction. 

Q. And he explained to you how he had finally ar- 
ranged it? - 

A. Yes, sir. 

Q. And you talked the matter over with him, about 
the security, when he was down there? 

A. I did when he was at Dow City. 
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Q. And that he was to give you a mortgage on the 
stock? 

A. When he was at Dow City. That was the arrange- 
ment. : 

Q. When he was at Dow City? 

A. Yes, sir; I say it was. 

Q. Where is that letter that he wrote you after he 
went home? Have you got it? 

A. I have not. 

Q. Do you know where it is? 

A. Ido not. I presume it was destroyed. I did not 
consider it of any value whatever. 

Q. Did he say anything about recording this mortgaye 
in that letter? 

A. Not at the time, not at the first that I heard he had 
made the arrangement. 

Q. About the recording? 

A. No. 

Q. You did not know but what it had been recorded? 

A. The understanding was, I did not suppose T would 
ever call upon my son for the money; he proposed him- 
self he wanted to make me safe. I wanted to help him 
in the business. I was rather opposed to his going into 
business at first, but afterwards he seemed to have suc- 
cess and I concluded I would help him. 

Q. He explained to you at the time it was rather a bad 
season, and he was more or less indebted, did he? 

A. He did. 


Redirect: 

Q. The proposition to make the mortgage to secure 
you came from your son, did it? 

A. It did, sir. 

Q. And there was no understanding whatever about 
recording it? 

A. The understanding was that I did not wish to have 
it appear that I had any interest in it, as I did not have. 
I wanted he should prosper in his business and he pro- 
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posed to make me safe by making this mortgage. At 
the same time I did not ask it of him. 
» Recross: 

Q. And you agreed to assume this additional $300 at 
that time? 

A. I did, sir. 

Q. Then you talked the whole matter over how you 
could be safe, is that right? 

A. Ithink it must have been, because I was very easily 
satisfied. 

Counsel for the defendants earmestly insist that this 
evidence establishes the existence of a mortgage lien 
upon the property in favor of J. D. Seagraves. That a 
parol agreement to give a lien on chattels constitutes a 
valid mortgage is not questioned. It -was so decided by 
this court in Couchman vr. Wright, 8 Neb. 1, and iu Sparks 
v. Wilson, 22 Neb. 112. But in the case at bar it is mani- 
fest there was no intention to create a lien in this way. 
The security contemplated was a formal mortgage, but 
whether it should be executed or not does not seem to 
have been definitely settled while young Seagraves was 
at Dow City. The entire matter was apparently com- 
mitted to his charge, it being understood that whatever 
he should do would be satisfactory to his father. Now, 
it is doubtless true that a mortgage in the possession and 
under the control of the mortgagor may create a Jien on 
property if the parties intend that it shall have that 
effect. But we are persuaded that it was not the pur- 
pose of the Seagraves to create a lien on the stock of mer- 
chandise in question in favor of the father unless it 
should becowe necessary to do so in order to prevent 
other creditors from resorting to it for the satisfaction of 
their claims. It was not the intention of the parties that 
a mortgage should be executed which the father could 
enforce against the son, but one which would be effective 
against other creditors in case they should attempt to 
seize the property. To be effective against such credi- 
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tors the mortgage would have to be filed for record. 
Whether it should be so filed was to be decided by the 
son, and was to depend on the condition of his business 
and the disposition of his creditors. Considering the 
purpose to be accomplished by the execution of the mort- 
gage, and taking into account the fact the elder Sea- 
eraves did not demand the security nor ever expect tv 
call on his son to pay the debt secured, it is entirely rea- 
sonable to infer that the parties intended that the record- 
ing of the mortgage should constitute a delivery of it, and 
that it should be without legal vitality until the happen- 
ing of that event. The findings of the district court are 
sustained by the evidence and its judgments rendered 
thereon are : 
AFFIRMED. 


R. H. McALLIster Vv. JAMES W. BEyMmER. 
FILED Marcu 17, 1898. No. 7892. 


Title by Adverse Possession. Ordinarily, one who has been in the 
actual, open, exclusive, adverse, and uninterrupted possession of 
real estate for ten years thereby acquires absolute title to the same. 


Error from the district court of Hall county. Tried 
below before THOMPSON, J. Reversed. 


HT, E. Clifford, for plaintiff in error. 
W. H. Thompson, contra. 
Ryan, C. 


The petition in this action was filed in the district court 
of Hall county August 10, 1892. The averments of the 
plaintiff James W. Beymer were that he was the owner, 
had a legal estate in, and was entitled to the possession 
of, a certain described fraction of a lot in Grand Island, 
which possession defendant wrongfully withheld from 
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plaintiff. These averments were denied by an answer in 
which the defendant asserted title in himself. Between 
the fraction of lot 5, block 55, owned by plaintiff and the 
fraction of the same lot owned by defendant, there was a 
strip one foot seven and three-eighths inches in width, 
which extended the entire length of said lot. This strip 
was the subject-matter of contention and the judgment 
of the district court was adverse to the defendant. 

We have stated as briefly as possible the issues pre- 
sented and in the discussion of these issues we shall, with 
like brevity, confine ourselves to a brief review of the 
theory of the argument of each party. At the commence- 
ment of the trial it was stipulated that McAllister’s deed 
called for the northerly 22 by 66 feet of lot 5, in block 
55, and that his title was derived from James Cleary. It 
was also stipulated at that stage of the proceedings that 
the deed-to plaintiff covered the next 22 by 66 feet of said . 
lot, immediately south of, and adjoining, the said 22 feet 
held by McAllister, and that plaintifi’s title thereto was 
derived from A. S. Patrick. There was evidence amply 
sufficient to sustain plaintiff’s contention that the defend- 
ant’s brick building occupied a strip one foot seven and 
one-half inches wide, which, tested by accurate measure- 
ments, was a part of the fraction of the lot owned by 
plaintiff. On the other hand, it was shown by the testi- 
mony of James Cleary, O. P. Mullin, and R. C. Glanville 
that, at least as early as the year 1879, Cleary, the 
grantor of McAllister, had placed a roof over the entire 
strip in controversy and, as at least one witness testified, 
this strip was floored. The above named three witnesses 
also testified that from 1879 the strip was used for the 
storage of stoves and other hardware until Cleary con- 
veyed to McAllister. From the date of this conveyance 
the strip was used by McAllister in the same manner, 
and for the same purposes that it had been used by his 
grantor, until 1885 and 1886, when the brick building 
was being erected by McAllister to replace the wooden 
building up to that time occupied as a hardware store. 
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It seems from the evidence that when this erection was 
begun the roof over the strip in controversy was removed. 
While it remained in position, however, the end of the 
strip toward the street was closed by a door leading di- 
rectly out to the street. The only testimony which seems 
not in harmony with that of the three witnesses just re- 
ferred to was the testimony of Chris Ipsen, which was as 
follows: 

Q. You know where the McAllister brick building is 
now on the northerly part of lot 5, in block 55? 

A. Yes, sir. 

Q. Do you know when that brick building was built? 

A. Yes, sir; in 1879. I built it myself. 

Q. Do you remember of the fact of Mr. Cleary using 
the space between that building and his frame building 
for iron and other stuff? . 

A. No, sir; I think Mr. Patrick had bought the build- 
ing before Cleary commenced to use the space. 

Q. How long was that after the building was built be- 
fore Patrick commenced to use it? 

A. Mr. Patrick bought it in 1881, T think. 

Q. You may state to the court if you recollect positively 
that Mr. Cleary didn’t use the space in there for stuff im- 
nediately after the building was erected. 

A. He never used it while I was there. 

If this evidence is to prevail as being contradictory of 
the three witnesses alluded to, it overcomes that testi- 
mony as to tlie use of the strip by Cleary previous to some 
time in 1881. l‘rom that year, even under this theory, 
we are bound to consider the use of this strip, as testified . 
by Cleary and the other two witnesses, until the erection 
of the building in 1885 and 1886, since which time the 
occupation has been as it now is. The petition in this 
case, however, was not filed until August, 1892, so that 
before this action was brought more than ten years had 
elapsed while the strip in controversy was in the open, 
exclusive, adverse, actual, and uninterrupted possession 
of the defendant and his grantor. This vested in Mc- 
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Allister an absolute title. (Link v. Dawson, 52 Neb. 647. 
See also Lantry v. Wolff, 49 Neb. 374, wherein there are. 
numerous citations of authorities which support the con- 
clusion just announced as applied to the facts of this 
case.) The judgment of the district court is therefore 
reversed and this cause is remanded for further proceed- 
ings not inconsistent with the views above expressed. 


REVERSED AND REMANDED. 


Harnison, C. J., not sitting. : 


MoprErRN WoopMAN ACCIDENT ASSOCIATION V. CELIA V. 
SHRYOCK. 


Fitep Marcu 17,1898. No. 7927. 


1. Insurance: AppniicaTioN: WARRANTIES. Statements contained in 
an application for the issue of a policy of insurance will not be 
construed as warranties unless the provisions of the application 
and policy taken together leave no room for any other construc- 
tion. 


: CAUSE OF DEATH: QUESTION FOR JURY. Whether an accident 
or a disease caused the death of a party whose life was insured 
against death by accident should be submitted to. and determined 
by, a jury, unless, with reference to that proposition, the proofs 
are so convincing that by them all reasonable men in the fair ex- 
ercise of their judgment would be brought to adopt the same con- 
clusion. 


: EvrpENcE. Where an accident insurance association 
introduced evidence of the statements of one of its members with 
reference to an accident which had happened to him some hours 
before the time of making such statements, it cannot complain be- 
cause the same statements, made to other witnesses, were proved 
by the adverse party. 


3. 


4, ———: FRATERNAL BENEFIT ASSOCIATIONS: ESTOPPEL. In an action 
for the recovery of the sum of $3,000 insurance on a certificate 
issued by a fraternal benefit association to one of its members it 
cannot be permitted to urge that the said certificate limits the 
amount payable to the proceeds of an assessment of $2 on each 
member, and that there is, therefore, a question whether thereby 
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$3,000 could be realized in view of the fact that the statute to 
which such association owes its existence forbids it to issue a 


certificate of over $1,000 if it has not a membership of 2,000 in 
number. 


5. Review: Exciusion oF Evipence. The supreme court cannot as- 
sume that the rejection of written evidence was prejudicially er- 
roneous when there is in the record before it no showing as to the 
nature of the evidence rejected. 


ErxoR from the district court of Lancaster county. 
Tried below before Hat, J. Affirmed. 


A. R. Talbot, for plaintiff in error. 
J. HH. Broady and A. N. Sullivan, contra. 


Ryan, C. 


This action was brought in the district court of Lan- 
caster county by Celia V. Shryock to recover the amount 
of insurance existing in her favor by the terms of a cer- 
tificate of membership issued to her husband whereby 
his life was insured against death by accident within 
ninety days. There was a verdict and judgment as 
prayed, and for the reversal of this judgment the asso- 
ciation prosecutes this proceeding in error. 

In the petition it was alleged that May 6, 1892, in con- 
sideration of $3 as a membership fee paid by William B. 
Shrvock for plaintiff, and of such future payments as 
night be required under defendant’s articles of incor- 
poration, the defeudant had madeé and delivered to said 
William B. Shryock its policy and certificate of insurance 
on the life of said William B. Shryock, in the sum of 
$3,000, and that plaintiff was the wife of William B. 
Shryock and was the beneficiary in said policy: It was 
further averred that on or about July 2, 1892, while said 
policy was in full force, said William B. Shryock receive: 
a personal injury in the city of Omaha, from which in- 
jury, shortly thereafter, the death of said William B. 
Shryock resulted. It was further alleged that due proof 
of the death of William B. Shryock had been made, but 
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that defendant, nevertheless, had refused to pay or make 
an assessment for the payment of the amount due plain- 
tiff, or any part thereof. There was a prayer for judg- | 
ment in the sum of $3,000 with interest, which principal 
and interest equaled the sum for which the verdict was 
yveturned. The material portions of the answer were 
averments that William B. Shryock died of a disease not 
the result of any injury alleged to have been by him re- 
ceived; that there had been no compliance with the 
requirements of the policy as to proofs of injury, and 
that there had been no request for an assessment upon 
the members of defendant in good standing, under its 
rules, for the payment of the claim of plaintiff. It was 
further alleged that the defendant had never made an 
assessment upon its members for the payment of the 
claim set out in plaintiff’s petition, and that defendant 
neither had nor would have in its possession any means 
wherewith to pay the same until such assessment should 
be levied and collected. There was in the answer the 
following language: “Further answering, the defendant 
alleges the fact to be that at the time of making the ap- 
plication for membership to the defendant, plaintiff’s 
intestate, William B. Shryock, represented and war- 
ranted to the defendant, as a condition precedent and as 
a basis upon which the policy sued on herein was issued, 
that he never had, nor was subject to, fits, disorders of 
the brain, or never had or was subject to any bodily or 
mental infirmity; that, relying upon said statements, 
representations, and warranty that said William B. 
Shryock did not then or never did have any bodily or 
mental infirmity, the defendant issued and delivered to 
him the certificate or policy of insurance sued on herein, 
but the defendant avers that at the time of making said 
application and tendering to the defendant said state- 
ments and representations and warranties as aforesaid 
said William B. Shryock did then have bodily and mental 
infirmities which would tend to shorten life and which, 
in fact, did produce the death complained of in plaintiff’s 
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petition, and that by reason thereof there was a bre sch 
of said warranties and conditions preeedent which made 
void the policy issued and sued upon herein, and al- 
though said William B. Shryock at that time represented 
and warranted to the defendant that he did not have any 
bodily or mental infirmity, yet the defendant charges 
the fact to be that at that time said William B. Shryock 
did have fatty degeneration of the heart or heart disease, 
which would tend to shorten life, and from which weak- 
ness and defect of the heart he, the said William B. 
Shryock, died.’ There was a reply in denial of each 
affirmative matter pleaded in the answer. On the trial 
there was submitted to the jury certain special interroga- 
tories, which, with the answer to each, were as follows: 

“1. Did William B. Shryock, on or about the 2d day of 
July, 1892, meet with an accident in the city of Omaha, 
Nebraska, whereby he received external and violent 
bodily injurv? Answer: Yes. 

“2. Did William B. Shryock, prior to and at the time 
of his death, have fatty degeneration of the heart? An- 
swer: Yes. 

“3. If you answer that William B. Shryock received an 
accidental, external, and violent bodily injury, did that 
injury alone cause his death? Answer: Yes. 

“4, If you answer that William B. Shryock, prior to 
and at the time of his death, had fatty degeneration of 
the heart, did that disease alone cause his death? An- 
swer: No. 

“5. What was the cause of the death of William B. 
Shryock? Answer: By violent bodily injury, he at the 
time having fatty degeneration of the heart.” 

There was some conflict in the evidence, but as the 
jury accepted as true that which tended to sustain the 
theory of plaintiff, it is unnecessary to consider any 
other in determining whether or not there was sufficient 
to sustain the special findings above quoted. James M. 
Robinson was a witness for the defendant in the district 
court and testified that on July 1 or 2, 1892, he met 
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William B. Shrvock about balf-past five in the afternoon 
and, by appointment, still later in the evening. The tes- 
timony of this witness in part was as follows: 

Q. Now, did he say anything to you up to that time 
about slipping and hurting his leg? 

A. Yes, sir. He told me several times that his foot 
had slipped and he had hurt his knee. 

Q. He told you several times during the two hours you 
were with him? 

A. Yes, sir. 

Q. What did vou say he said about that? 

A. He said his foot had slipped and that he had 
wrenched his knee and that it was hurting bim. 

Q. What knee was that? 

A. I think it was the left knee, 1 am not sure, but it 
was the same knee he had hurt before. 

Q. The same knee that was broken before? 

A. Yes, sir. 

Q. What did he say at that time about having re- 
cently removed the splints or bandages that the doctor 
had on the knee? 

A. He said he had been wearing a bandage or a brace 
or something and that he had taken it off lately, or some- 
thing to that effect. I don’t know how recently he had 
taken it off. 

William Darst, a witness for the plaintiff, testified 
that he saw William B. Shryock at the store of witness 
in Omaha about 8 o’clock in the evening of July 1, 1892; 
that Shryock looked to witness like a man about to faint, 
was pale and trembling, and complained that he had hurt 
himself; that in coming up from the depot he had slipped 
and partially fallen and that it pained him terribly right 
over his right hip. He kept his hand rubbing his side 
and acted as if he was sick in his stomach. He was spit- 
ting as if he was sick in his stomach. He remained over 
two hours from the time he came in. Usually witness 
closed up at 9 o'clock at night, but his reason for not 
closing at that time, July 1, 1892, was given thus in his 
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own language: “The condition he came in my store and 
seeing that he was in pain I stayed around an hour later 
than usual, thinking he would get better, and in fact he © 
did get better; I wanted him to rest.” This witness 
accompanied Mr. Shryock to the Murray Hotel. Will- 
iam Anderson, clerk at that hotel, testified that William 
B. Shryock came to the hotel about 10 o’clock of the 
night of July 1, 1892, and witness, upon shaking hands 
with him noticed that Shryock’s hand was very cold. 
Upon being asked about his health, Shryock said he was 
not feeling well and asked if witness could spare a boy to 
go out and get some capsules. hese were procured, as 
was also some whisky, and he went to his room. [frank 
Wigginton, the boy who procured the capsules, testified 
that they were quinine capsules and that he showed Mr. 
Shryock to his room. In the afternoon of July 2, 1892, 
Mr. Shryock was found dead in his bed in the room to 
which he had been conducted by Wigginton. A post- 
mortem examination was held, and the result of their 
investigations, as detailed by the doctors who conducted 
the same, was to the following effect: Dr. Rebert said he 
found a contusion or abrasion over the right hip of Mr. 
Shryock; that his heart was large and dilated, filled 
with dark fluid, blood. The contusion was of recent oc- 
-currence. There was nothing in the condition of the re- 
mains that would indicate that he would not have lived 
an indefinite time. The cause of his death was heart 
failure induced by a shock and injury. The contusion 
indicated a fall which might have caused the death of 
Mr. Shryock. The contusion was somewhat larger than 
the palm ofa large hand. In relation to the opinion that 
Mr. Shryock might have lived an indefinite time Dr. 
Kebert testified: “I mean by that, if no accident had oc- 
curred, no stage of sickness intervened, and in his ordi- 
nary regular life, that in all probability his heart would 
have been capable of carrying on its functions for an 
indefinite length of time.” Dr. Rebert further Lestified 
that while a fall, such as was indicated by the contusion 
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to have taken place, would bring on heart failure, death 
might not follow before thirty-six hours. Dr. Lee testi- 
fied that he took part in the post-mortem examination 
described by Dr. Rebert, and that there was found the 
abrasion or contusion described by Dr. Rebert. Dr. Lee 
also testified that they found an abrasion of the skin on 
the knee of Mr. Shryock, and that both the abrasion on 
the hip and that on the knee were of recent occurrence. 
He said that the death of Mr. Shryock was due to his 
getting injured and not having sufficient vital capacity 
to recover from it; that in the condition in which Mr. 
Shryock’s heart was, it was possible for him to die the 
minute he sustained the injury, or he might have had 
sufficient vitality to live a few hours afterwards. On 
cross-examination Dr. Lee testified that the condition of 
Mr. Shryock was such that any shock or any blow would 
produce a shock which would so affect his heart that it 
would not have inherent strength enough to respond, 
consequently a fainting would follow which he could not, 
and in this case did not, recover from. 

It seems to us that the special findings were in all re- 
spects supported by the testimony just quoted. There 
was no attempt to show that Mr. Shryock might not have 
been ignorant of any abnormal condition of that vital 
organ. There was, therefore, no fraudulent or willfully 
false representation as to the existence of such conditions 
as would have led to the rejection of the application for 
insurance had their existence been known to the com- 
pany. In the membership certificate it was recited that 
it was issued in consideration of the warranties in the 
application as well as in consideration of the payment of 
the premium. In his application Mr. Shryock said: “I 
never had or am I subject to fits, disorders of the brain, 
or any bodily infirmity.” With reference to payment in 
case of death the provision of the policy was as follows: 
“And the said association agrees to pay to Celia V. 
Shryock, wife, if living, * * * the sum of $3,000 if, 
the death of the certificate holder shall result from such 
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injuries alone within ninety days from the date of said 
accident.” Upon these provisions the insurance ¢com- 
pany founds two arguments: One is that the representa- 
tion as to the physical condition of Shryock was a war- 
ranty broken when made because of the existence of 
fatty degeneration of his heart; the other is that the 
death of the insured was not attributable solely to the 
accident which caused the one or more abrasions ob- 
served by the physicians. In respect to the alleged war- 
ranty the following language quoted from the syllabus iu 
Kettenbach v. Omaha Life Ass’n, 49 Neb. 842, is applicable: 
“Statements contained in an application for a policy of 
insurance will not be construed as warranties unless the 
provisions of the application and policy, taken together, 
leave no'reom for any other construction. In construing 
a contract, for the purpose of determining whether the 
statements made therein were intended by the parties 
thereto to be warranties or representations, the court 
will take into consideration the situation of the parties, 
the subject-matter of the contract, and the language em- 
ployed, and will consider a statement made to be a war- 
ranty only when it clearly appears that such was the 
intention of the contracting parties; that the mind of 
each party consciously intended and consented that such 
should be the interpretation of his statements.” In line 
with these'propositions it was beld in the case just cited 
that, for representations to constitute a defense to an 
action on the policy, it is incumbent on the insurance 
company to prove the warranties were made as written 
in the application; that they were false in some particu- 
lar material to the insurance risk; that they were made 
intentionally by the insured; that the insurance com- 
pany relied and acted upon such statements, and these 
are questions of fact and not questions of law. By its 
general verdict the jury settled this claim of warranty 
adversely to the contention of the insurance company and 
its solution must control. (Uruvelers Ins. Ov. v. Melick, 65 
Fed. Rep. 178.) 
al 
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In support of its argument that the accident was not 
the proximate cause of the death of Mr. Shryock there 
has been cited National Wasonic Accident Ass’n ue Shryock, 
73 Fed. Rep. 774. The action in the case just referred 
to was on a policy in another company than plaintiff in 
error, but in all other respects there were involved the 
same circumstances as are presented by this case. In 
view of ‘the extended consideration of cases rendered 
necessary by the holding of the circuit court of appeals 
of the eighth circuit of the United States as formulated 
by Sanborn, J., in the case last referred to, we have pur- 
posely hitherto refrained from citations of authorities. 
Of this, the most important question involved in the case 
under consideration, we believe the cases hereinafter re- 
ferred to in the discussion of the opinion delivered by 
Sanborn, J., will be found to furnish a very satisfactory 
‘solution. From this opinion we quote the following lan- 
guage: “The certificate of membership in this accident 
association, on which this action is based, contained the 
covenant of this corporation to pay to the defendant in 
error the indemnity it promised in case the death of Will- 
iam B. Shryock resulted within ninety days from the 
date of any accident, solely because of bodily injuries 
effected by external, violent, and accidental means, and 
independently of all other causes; and it also contained 
an express agreement that the insurance promised 
thereby should not cover any death which resulted 
wholly, or in part, directly or indirectly, from disease 
.or bodily infirmity. The defendant in error alleged that 

Shryock’s death was caused by an injury to him which 
- resulted from an accidental fall on the street. The asso- 
ciation denied this allegation and alleged that if he was 
injured by such a fall, his death was not caused by that 
alone, but resulted wholly, or in part, f1om some disease 
of his heart. The burden of proof was upon the defend- 
ant in error to establish the facts that William B. Shry- 
ock sustained an accident, and that that accident was 
the sole cause of his death, independently of all other 
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eauses. If Shryock suffered such an accident and his 
death was caused by that alone, the association agreed 
by this certificate to pay the promised indemnity; but 
if he was affected with a disease or bodily infirmity which 
caused his death, the association was not liable under 
this certificate, whether he also suffered an accident or 
not. If he sustained an accident, but at the time it oc- 
curred be was suffering from a pre-existing disease ov. 
bodily infirmity, and if the accident would not have 
caused his death if he had not been affected with the 
disease or infirmity, but he died because the accident 
aggravated the effects of the disease, or the disease ag- 
gravated the effects of the accident, the express contract 
was that the association should not be liable for the 
amount of this insurance. The death in such a case 
would not be the result of the accident alone, but it would 
be caused partly by the disease, and partly by the acci- 
dent, and the contract exempted the association from 
liability therefor. These propositions have been so lately 
discussed and affirmed by this court that we content our- 
selves with their statement. (Travelers Ins. Co. v. Melick, 27 
U.S. App. 547, 12 C. C. A. 544, 547, and 65 ed. Rep. 178, 
181; Cnited States Mutual Accident Ass'n v. Barry, 131 U. 
8. 100, 111, 112, 9 Sup. Ct. Rep. 755; Freeman v. Mercantile 
Mutual Accident Ass’n, 156 Mass. 351, 353, 830 N. E. Rep. 
10138; Anderson v. Scottish Accident Ins. Co., 27 Scot. L. BR. 
[Scotland] 20, 23; Smith v. Accident Ins. Co., 5 L. R. Ex. 
[Eng.] 802, 805; Standard life & Accident Ins. Co. v. 
Thomas, 12 Ky. Law Rep. 715; Alarble v. City of Worcester, 
4 Gray [Mass.] 395, 397; National Benefit Ass’n v. Grat- 
man, 107 Ind. 288, 290, 7 N. E. 233.)” In the opinion from 
which the above quoted language was taken it was said: 
“The sufficiency of the evidence in this case to warrant 
the verdict is not before us for consideration, because the 
record before us discloses the fact that only a portion of 
the evidence presented to the court below is contained in 
the, bill of exceptions.” While this language was used. 
there was nevertheless in the opinion.such a statement of 
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the facts as showed that, for some purposes, the bill of ex- 
ceptions was in fact used. We shall now review the 
authorities cited in the opinion to sustain the proposi- 
tions that the insurer was not liable if, at the time of 
the accident, the insured was suffering from a pre-exist- 
ing disease, and death would not have resulted from the 
accident in the absence of such disease, but the insured 
died because the accident aggravated the effects of the 
disease, or the disease the effects of the accident. 

The opinion in Travelers Ins. Co. v. Melick, supra, was 
written by Sanborn, J., and in it were recited the follow- 
ing conditions of the policy sued on, to-wit: “This in- 
surance does not cover disappearances nor suicide; sane 
or insane; * * * nor accident, nor death * * * 
resulting wholly or partially * * * from * * # 
disease or bodily infirmity, hernia, fits, vertigo, sleep- 
walking * * * intentional injuries (inflicted by the in- 
sured or any other person).” The action of Melick, the 
administrator, was brought on the policy and in the pe- 
tition it was alleged that the death of the intestate, Dr. 
Robbins, was caused by an accidental gun-shot wound in 
the foot. The answer denied this allegation and alleged 
that death was caused by the intentional self-inflicted 
injury of Dr. Robbins in cutting his own throat with a 
scalpel. We quote from the opinion this language: “There 
was evidence that the doctor accidentally sent a bullet 
through the fleshy portion of his foot, June 1, 1890; that 
the wound thus caused became very painful, confined him 
to his bed, caused a fever and gradually reduced his 
strength, until he died, June 18, 1890; that this gun-shot 
wound was just such an injury as would naturally pro- 
duce tetanus or lock-jaw; that the doctor and his phy- 
sicians feared that disease from the first, and, that they 
used chloral and chloroform to relieve the pain and ward 
off this disease; that in the early morning of June 18, 
1890, while the deceased was alone in his room, he was 
seized with tetanus; that this disease causes the most 
excruciating pains that human beings ever suffer; that it 
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is fatal in a vast majority of cases; that it produces 
spasms or convulsions, and sometimes causes death by a 
spasm of the larynx, which prevents the passage of air 
through the trachea to or from the lungs; that the doctor 
was found dead in his bed June 18, 1890, with a scalpel 
in his right hand and his trachea and both his jugular 
veins cut; that the tetanus was sufficient to produce 
death and the throat cutting was sufficient to produce 
it.” In this connection there was a reference to the evi- 
dence tending to establish each theory as to the proxi- 
mate cause of death, after which there was this language: 
“Under this state of the evidence, it is assigned as error 
that the court below refused to instruct the jury to return 
a verdict for the insurance company; and it is contended 
that the question whether the shot wound which caused 
the tetanus, or the throat cutting, was the proximate 
cause of the death was a question of law for the court. 
In Milwaukee & St. P. R. Co. v. Kellogg, 94 U. 8. 469, 474, 
476, Mr. Justice Strong, who delivered the opinion of the 
court, said: ‘The true ruling is that what is the proximate 
cause of an injury is, ordinarily, a question for the jury. 
It is not a question of science or legal knowledge. * * * 
In the nature of things, there isin every transaction a suc 
cession of events, more or less dependent upon those pre- 
ceding ; and it is the province of a jury to look at this 
succession of events or facts, and ascertain whether they 
are naturally, or probably, connected with each other by 
a continuous sequence, or are dissevered by new and in- 
dependent agencies, and this must be determined in view 
of the circumstances existing at the time.’ This opinion 
of the supreme court is a complete answer to the conten- 
tion of the plaintiff in error here. (Union P. R. Co. v. Calla- 
ghan, 6 C. C. A. 205, 208, 56 Fed. Rep. 988.) It is urged 
that this question was for the court, and that the court 
was bound to declare that the cutting was the proximate, 
efficient, cause of the death in this case because the evi- 
dence was uncontradicted that the cutting was later in 
time than the shot wound, and was sufficient to cause the 
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death. This position might be maintained if the cutting 
was not itself produced by the shot wound, and if the 
evidence was uncontradicted, that the death would not 
have occurred as soon from the tetanus in the absence of 
the cutting. But the argument begs the primary ques- 
tion in the case, whether the cutting was a cause of the 
death at all. If it neither caused nor hastened the death 
of the insured, then it was in no sense a cause of it, and 
however new or sufficient it may have been to have 
caused it, it could not relieve the insurance company 
from a death whose sole cause was the accidental injury. 
This question was peculiarly one of fact. The insurance 
company had agreed to pay the promised indemnity for 
any death that resulted from the accidental shot wound 
alone. The question was, what did in fact cause the 
death,—the shot wound, the cutting, or both? Nor 
would this case be withdrawn from the effect of this rule 
if the evidence upon this question was undisputed, for 
the question is always for the jury where a given state 
of facts is such that reasonable men may fairly differ 
uponit. Itis only when all reasonable meu, fairly exer- 
cising their judgments, must draw the same conclusion 
from an admitted state of facts, that it becomes the duty 
of the court to withdraw a question of fact from the jury.” 
Later than the above language was used, Sanborn, J., 
speaking for the court in this case said: “The objection 
that the findings of the jury [adverse to the theory of the 
insurance company] are contrary to the weight of the 
evidence cannot be considered by this court. In an ac- 
tion at law, this is a court for the correction of the errors 
of law of the court below, only. There was, as we have 
already held, sufficient evidence to warrant the submis- 
sion of the question of the proximate cause to the jury 
in this case. The court below committed no error in 
weighing this evidence; that duty was performed by the 
jury and not by the court; and hence there is no ruling of 
the court in that regard for us to review, and it is not our 
province to review and correct the findings of the jury on 
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questions of fact properly submitted to them. (Gulf, C. 
& 8. 1h. R. Co. v. Ellis, 4 C. C. A. 454, 456, 54 Fed. Rep. 481; 
City of Lincoln rv. Sun Vapor Street-Light Co.,-8 C. C. A. 253, 
257, 258, 59 Fed. Rep. 756.)” 

The case cited next in National Masonic Accident Ass'n v. 
Shryock, supra, was United States Mutual Accident Ass'n 
v. Barry, 1381 U. S. 100, in which the association sought 
the reversal of a judgment which had been rendered 
against it. On the trial in the lower court there had 
been embodied in an instruction the following language: 
“Tf, for example, the deceased sustained injury to an in- 
ternal organ and that necessarily produced inflammation, 
and that produced a disordered condition of the injured 
part, whereby other organs of the body could not perform 
their natural and usual functions, and in consequence 
the injured person died, the death could be properly at- 
tributed to the original injury. In other words, if these 
results followed the injury as its necessary consequence, 
and would not have taken place had it not been for the 
injury, then I think the injury could be said to be the 
proximate or sole cause of death; but if an independent 
disease or disorder supervened upon the injury, if there 
was an injury,—I mean a disease or derangement of the 
parts not necessarily produced by the injury,—or if the 
alleged injury merely brought into activity a then exist- 
ing, but dormant, disorder or disease, and the death of 
the deceased resulted wholly or in part from such disease, 
then it could not be said that the injury was the sole ov 
proximate cause of the death.” We have found no lan- 
guage other than that above quoted which tends to sus- 
tain the proposition in support of which it was cited. 
This was so very favorable to the plaintiff in error, how- 
‘ever, that by that party it was not presented for con- 
sideration and consequently was neither approved nor 
disapproved in the appellate court. What was decided 
is fully stated in the syllabus, which was in this lan- 
guage: “A certificate or policy issued by a mutual ac- 
cident association stated that it accepted B, as a member 
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in division AA of the association; ‘the principal sum 
represented by the payment of $2 by each member in 
division AA,’ not exceeding $5,000, to be paid to the wife 
of B. in sixty days after proof of his death from sustain- 
ing ‘bodily injuries effected through external, violent, 
and accidental means.’ B. and two other persons 
jumped from a platform four or five feet high to the 
ground, they jumping safely and he jumping last. He 
soon appeared ill, and vomited, and could retain noth- 
ing on his stomach, and passed nothing but decom- 
posed blood and mucus and died nine days afterwards. 
In a suit by the widow to recover the $5,000, the com- 
plaint averred that the jar from the jump produced a 
stricture of the duodenum, from the effects of which death 
ensued. At the time of the death the association could 
have levied a two-dollar assessment on 4,803 members in 
division AA. Held, (1) It was not error in the court to 
refuse to direct the jury to find a special verdict as pro- 
vided by the statute of the state; (2) the issue raised by 
the complaint as to the particular cause of death was 
fairly presented to the jury; (3) the jury were at liberty 
to find that the injury resulted from an accident; (4) the 
policy did not contract to make an assessment, nor make 
the payment of any sum contingent on an assessment or 
on-its collection; and the association took the risks of 
those who should not pay.” 

In Freeman v. Mercantile Mutual Accident Ass’n, supra, 
the insured, who died of peritonitis localized in the 
region of the liver and induced by a fall, had previously 
had peritonitis in the same part, and the previous disease 
had produced effects which rendered him liable to a re- 
currence of it. In an action upon the policy by the 
widow of the insured the judge charged the jury that 
upon the question whether peritonitis, if that caused his 
death, was to be deemed a disease and the proximate 
cause of death within the meaning of the policy, de- 
pended the question whether or not, before and at the 
time of the fall, he was suffering with the disease. If 
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he was, then, although the disease was ageravated and 
made fatal by the fall, he could not recover; but if, owing 
to existing lesions caused by the disease, he not having 
the disease at the time, peritonitis was started, the de- 
fendant was answerable, although, if there had been a 
normal state of things, the fall would not have o¢ca- 
sioned such a result. On appeal these instructions were 
approved, but in our opinion they fail to sustain the 
radical proposition in snpport of which they were cited 
in National Masonic Accident Ass’n v. Shryock, supra. 

The case of Anderson v. Scottish Accident Ins. Co., supra, 
was one in which a suit had been brouglit upon a policy 
which provided that, to recover under it, an accident 
must be the direct cause of death, and that within three 
months, and that the company would not be liable for 
death arising from natural disease although accelerated 
by accident. Upon appeal it was held that it had not 
been proved that the accident had caused the death at 
all, and the court expressly reserved its opinion as to 
acceleration. 

In Smith v. Accident Ins. Co., supra, the suit was on a 
policy against certain accidents, in which there was au 
express provision that the company did not insure 
against erysipelas or any other disease or secondary 
cause or causes arising within the system of the insured 
before, or at the time of, or following such accidental 
injury (whether causing such death directly or jointly 
with such accidental injury). The insured, on Saturday, 
accidentally cut his foot against the side of an earthen- 
ware pan. On. the following Thursday erysipelas was 
caused by the wound, and but for the wound he would 
not have suffered from it. It was held by a majority of 
the court that the insurer was protected by the condi- 
tion, and was not liable. In the discussion of this case 
ereat stress was laid on the proposition that the policy 
expressly excused the company from liability on account 
of erysipelas which might supervene as a result of an 
accident. 
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The following is the entire report of Standard Life & 
Accident Ins, Co. v. Thomas, supra: “In this action upon an 
accident insurance policy to recover for the death of the 
insured, the evidence showed that the insured fell on the 
12th of June, bruising his side, that he was taken sick in 
a few days thereafter and died on the 2d day of July. 
The physicians testified that he died of typhoid fever, 
which did not result, and could not have resulted from 
the fall. A nurse of long experience testified that the 
insured did not have typhoid fever. Held, that the evi- 
dence preponderates so decidedly in favor of the theory 
that the insured died of a disease not brought on by the 
accident the court should have set aside a verdict in favor 
of plaintiff.” 

The syllabus in J/arble v. City of Worecster, supra, cor- 
rectly reflects all that was involved and decided in that 
ease. It was as follows: “If a horse drawing a vehicle, 
though driven with due care, becomes frightened and ex- 
cited by reason of the striking of the vehicle against a 
defect in the highway, frees himself from the control of 
the driver, turns, and, at the distance of fifty rods from 
the defect knocks down a person on foot in the highway, 
who is using reasonable care, the city or town bound to 
keep the highway in repair are not responsible for the 
injury so occasioned, though no other cause intervene 
between the defect and the injury. Thomas, J., dissent- 
ing.” ; 

In National Benefit Ass’n v. Grauman, supra, the applica- 
bility of the case is indicated by the following paragraph 
of the syllabus: “Where the risk is limited to a case of 
death proximately caused by physical injuries of which 
there shall be some visible external sign, the complaint 
must make such a case; but the fact that the injury pro- 
duced apoplexy does not render it any less the cause of 
death.” 

This completes a review of all the cases cited in support 
of the second ‘paragraph of the syllabus in Nutional 
Masonic Accident Ass’n v, Shryock, supra, and it has failed 
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to convince us of the correctness of the principle in said 
paragraph embodied. In our opinion the question of 
what is the proximate cause of death in an action like 
that now under consideration, is a question of fact to be 
determined by the jury from a consideration of the evi- 
dence and the determination of this question should not 
be withdrawn from the jury unless, from an admitted 
state of facts, all reasonable men fairly exercising their 
judgments must draw the same conclusion. These propo- 
sitions are sustained by the uuthorities cited in Travelers 
Ins. Co. v. Melick, supra, as well as by the adjudication of 
this court. (Suiter ve. Park Nat. Bunk, 35 Neb. 372; Habig 
v. Layne, 88 Neb. 748; Chicago, BL &€ Q. R. Co. v. Hildebrand, 
42 Neb. 33; Chicago, B. d Q. R. Co. v. Landauer, 36 Neb. 
642.) Whether the injury in this case was the proximate 
cause of the death of Mr. Shryvck was purely a question 
of fact, for it involved the determination upon evidence 
of the relations between alleged causes and effects and 
nothing more. It canuot be said that the evidence was 
so clearly in support of one theory that no reasonable 
man, fairly exercising his judgment, could have refused 
his assent thereto. As to the proximate cause of the 
death of Mr. Shryock the special findings of the jury must 
be deemed conclusive, and in this condition we leave this 
branch of the case. 

There was some contention that the statements of Mr. 
Shryock made a few hours afterwards as to the cause of 
the injury to him were not a part of the res geste, and, 
therefore, should not have been admitted in evidence. 
We have already quoted from the testimony of Mr. Robin- 
son, a witness for the defendant in the district court, and 
a reference to this quotation will show that this witness, 
in response to interrogatories propounded by the defend- 
aunt, repeated these statements of Mr. Shryock, conse- 
quently we cannot say that it was prejudicial error to 
permit the reiteration of these same statements by wit- 
nesses examined on behalf of plaintiff. 

It was insisted that there should have been a dema il 
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for an assessment under the terms of the policy before 
suit brought, and that only a court of equity could grant 
relief. Inthe policy there was a provision that the asso- 
ciation did not agree to pay to any certificate holder or 
beneficiary a greater sum than would be realized by said 
association from one assessment of $2 each upon all asses- 
sable holders of certificates, assessable at the date of the 
action. It is provided in section 110, chapter 48, Com- 
piled Statutes, with reference to fraternal benefit asso- 
ciations, that any such association shall not be permitted 
to issue a certificate to exceed the sum of $1,000 until it 
shall have at least 2,000 members. The certificate in this 
case was for the sum of $3,000. The association there- 
fore could only insist that it had less than 2,000 members 
by showing affirmatively that it had been transacting 
business in violation of the terms of the statute which 
authorized its existence. This could not be tolerated. 
As $2 per capita on a membership of 2,000 would realize 
more than the amount of the claim of Mrs. Shryock, there 
was no necessity for invoking the powers of a court of 
equity for an accounting and assessment. 

It is urged that the court erred in refusing to permit 
the introduction of the written testimony of Dr. Leon- 
hardt given on a former trial. As this proposed testi- 
mony was not embodied in the bill of exceptions, it 
cannot be assumed that its rejection operated to the 
prejudice of the association. 

It is not considered necessary to state at length the 
evidence in relation to an alleged oral instruction to 
the jury. After a prolonged deliberation the jury was 
brought into the court room that it might be ascertained 
whether any assistance could properly be rendered 
toward bringing about an agreement upon a verdict, and 
the court, on finding this to be impossible, sent the jury 
back to its deliberation, requesting, however, that if pos- 
sible the members should try to come to an agreement. 
No sufficient reason for concluding that this was preju- 
dicial has been advanced and we can conceive of none. 
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The questions involved in these proceedings have been, 
in the niuwin, considered as general propositions, whether 
they arose upon the iniveduction of testimony or upon 
the giving or refusal to give instructions. We have con- 
sidered all the assignments of error and have found none 
to the prejudice of the plaintiff in error. The judgment 
of the district: court is therefore 

APLIRMED. 
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close such contributory negligence on the part of plaintiff that a 
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Error from the district court of Jefferson county. 
Tried below before BuSH, J. Reversed. 


M. A. Low, W. FL Beans, DL. W. Billingsley, and R. J. 
Greene, for plaintiff in error. 


J. H. Broady aud John Heusty, contra. 


RYAN, C. 

This action was brought by William D. Felkner in the 
district court of Jefferson county for the recovery of dam- 
ages alleged to have been sustained by him while in the 
employ of the Chicago, Rock Island & Pacific Railway 
Company. There was a verdict, on which judgment was 
rendered for plaintiff in the sum of $2,500. During the 
pendency of this evror proceeding in this court Felkner 
died and there was a revivor of the action agaiust his 
administrator. The parties hereinafter will be desig- 
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nated plaintiff and defendant according to the status of 
each when the case was in the district court. 

The negligence of the defendant charged in the peti- 
tion was, in substance, as follows: February 12, 1894, 
and for a long period prior thereto, plaintiff was a wiper 
in defendant's employ and as such he was under the sole 
control, directions, and orders of the night foreman of 
defendant’s engine-house at Fairbury. On the date 
above mentioned plaintiff was ordered by said night 
foreman to take certain engines in defendant’s yards to 
coal chutes in said yards and fill the tenders thereof with 
coal and return the same to the engine-house to be placed 
in stalls therein. Pursuant to said orders, at about 10 
o’clock P. M., on said day, plaintiff took one of defend- 
ant’s engines from the side track on which it stood and 
caused it to be propelled to defendant’s coal chutes and 
thereupon filled the tender with coal. In the perform- 
ance of the work required of him to be performed it be- 
came necessary for plaintiff to climb from the cab of 
said engine to the top of the tender or tank thereof and, 
by the use of a shovel provided by defendant for that 
purpose, to remove the coal or a part thereof from the 
apron of the coal chute into the tender and to scatter the 
same around therein, to permit said apron to be elevated 
to its proper place. Plaintiff alleged further that he, 
for the purpose aforesaid, did climb from the cab to the 
top of the tank, and, after having hoisted the apron and 
adjusted the coal, attempted to climb back from the top 
of said tender into the cab, in order to start said engine 
and move the same to the place to which, by the defend- 
ant’s said foreman, he had been directed to return it. 
While plaintiff was climbing from the top of the tender 
into the cab of the engine he was, as he alleged in his 
petition, thrown violently from the top of said tank or 
tender, a distance of twelve feet, to the ground and seri- 
ously and permanently injured. The agencies which 
caused his being thus thrown were at considerable length 
described in the petition, and, surmmarized, are as fol- 
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lows: (1) The failure of the defendant to light the yards 
in the vicinity of the coal chutes; (2) the failure of de- 
fendant to provide plaintiff with a lantern or light of 
any kind; (8) the failure of defendant to provide any 
steps, holds, or other means by which plaintiff could 
safely climb from the top of the tank or tender to the 
floor of the cab, when so required to do in the perform- 
ance of the work required of him; (4) that defendant had 
knowingly and negligently permitted the iron strap, by 
which the tool-box on the right side of said tank or ten- 
der was fastened and locked in its place, to become 
broken and out of repair and to stick up over the top of 
said tool-box; (5) that the work plaintiff was then per- 
forming was entirely outside his duties as a wiper and 
a work he was not accustomed to perform, and that de- 
fendant neglected and failed to give plaintiff any instruc- 
tions regarding the proper and safe manner of perform- 
ing the work; (6) that defendant should have required an 
hostler to run said engine to and from the coal chutes, 
and if this had been done, it would not have been neces- 
sary for plaintiff to attempt to climb from the top of the 
tank to the floor of the cab at said time and place, but 
defendant carelessly and negligently failed to cause its 
engine hostler to run said engine to and from the coal 
chutes, but required plaintiff to do this in addition to the 
work of loading the tender with coal, thereby requiring 
the plaintiff to do the work of-two men. 

In considering the evidence we should bear in mind 
the fact that the jury found for the plaintiff, and that 
from this circumstance it is presumable that the testi- 
mony of plaintiff was accepted as true, rather than such 
as was in conflict therewith. The fifth and sixth of the 
above assignments of negligence should be rejected from 
‘consideration, for the reason that the injury complained 
of cannot, either upon the averments of the petition, or 
upon plaintif’s own testimony, be attributed to the fact 
that plaintiff ran the engine to the coal chute, or to the 
fact that he was not accompanied by an hostler. The 
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accident happened, according to his own theory, after the 
coal had been emptied from the chute into the tender 
and while the engine was not in motion. Whether the 
movements of this engine, while coming to the chute had 
been under the control of an hostler or of some other per- 
son was therefore immaterial, for the injury was not at- 
tributed to the engine’s movement and we cannot con- 
sider the proposition that, if there had been an hostler 
in charge, the plaintiff might have done differently. The 
other assignments of negligence may be grouped under 
three heads, of which the first was the failure to furnish 
proper light; the second was the failure to provide steps, 
holds, or other means, by which plaintiff could safely | 
climb from the top of the tank to the floor of the cab; 
and, third, that defendant knowingly permitted the strap 
on the tool-box to become broken and to project above 
the top of said box. There was no evidence that this 
strap ever was broken, but the testimony of plaintiff 
was that he thought that, in the darkness, he stum- 
bled upon it. What importance should be attached to 
the existence of this strap is therefore properly referable 
to the importance to be attached to the claim that there 
was an insufficiency of light and of means for furnishing 
light. There was no attempt to show that the tender 
could have been provided with steps, holds, or other 
means whereby plaintiff, with safety, might have de- 
scended from the top of the tender or tank to the floor 
of the cab. There is, therefore, to be considered but one 
general proposition, and that is the want of light to en- 
able plaintiff from the top of the tank to reach the floor 
of the cab. This general proposition is divisible into two 
elements—the failure to light the yards and the failure 
to provide a lantern, but these need not be considered 
separately. Irom the averments of the petition it has 
already been made to appear that before the accident 
happened plaintiff had safely taken the engine to the 
chute, filled its tender with coal, and necessarily had 
gone to the top of the tank. He was provided with a 
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torch which, while he was filling the tender, rested on the 
cab of the engine. This torch was extinguished before 
plaintiff had completed the distribution of coal in the 
tender and he was tlicreafter left in darkness to shovel 
the coal as best he could. He testified that after he had 
put up the chute he went to get his torch and get down, 
and, in climbing on the right hand side of the tender, he 
slipped on something and fell to the frozen ground. 
After testifying as above plaintiff was again interrogated 
concérning the accident, and testified as follows: 

Q. How did it happen that you fell? 

A. Because I did not have any light to see with. 

Q. You stated something about stumbling. What did 
you say about that? 

A. I stumbled on something; I cannot tell what it 
was. 

Q. Where did you try to get down? 

A. I tried to get down on the side of the tender and get 
down into the cab. 

Q. Whereabouts? 

A. Right on the top of the tool-box. 

Q. Down at the end? 

A. Down at the end between the engine and the ten- 
der, between the cab and the tender. 

Q. Was there any step there to get down? 

A. No, sir. 

Q. Well, did you look afterwards to see what you 
stumbled on? 

A. Yes. 

Q. What did you find there? 

A. I found a piece of strap-iron sticking up on what is 
called the hitch, over the tool-box. I could not tell 
whether it was that I stumbled on or not. 

Q. That is upon the top of the tank, is it? 

A. Yes, sir. 

On cross-examination plaintiff testified that he began 
to work for the defendant at Fairbury in 1891, and since 
that date had been in its employ about half the time until 

22 . 
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the accident, and that much of the time he was in the 
employ of the company he was a wiper. Being recalled 
for cross-examination plaintiff testified as follows: 

Q. When you were up and the light had gone out you 
was going to state something, as I understood, about the 
wind. Do you remember what you were going to say? 

A. I remember now. I went to light the torch, but it 
was so windy I could not light it on top of the tender to 
see to get down by. 

Q. The whole tender was then filled with eal 

A. Yes, sir. 

On a further subsequent cross-examination plaintiff 
gave the following testimony: 

. You stated you were on the tender when you fell? 
. Yes, sir. 
. The tender was which way from the engine? 
. The tender was east of the engine. 
. You was on the right-hand side of the tender? 
. On the tender or the tank. 
. What part of the tank were you standing on when 
you fell? 

A. On the tool-box some place. 

Q. Near tlie tool-box? 

A. On the top of it or near it, I could not say positively. 

Q. You could not say whether you was on the top or 
near the tool-box? 

A. No, sir. 

Q. How wide a space do you think you walked on at 
that place? 

A. Well, I should judge it was a foot and a half. 

Q. What had been the width of the space you had 
walked on from the time you started to go to get the 
torch? You say you walked some distance before you 
fell. 

A. I stumbled over the coal to get the torch. Yes. sir. 

Q. How far had you been from the torch when you first 
started to get it? 

A. Peruane to the back end of the tender. 


OPoroped 
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Q. That would be about how far, Mr. Felkner, as near 
as you can give it? 

A. In the neighorhood of six or eight feet. 

Q. And the space you was walking on was about how 
wide? 

A. Well, I could not say positively that I staggered on 
it atthe fartherend. I climbed over the coal and started 
to get my torch. 

The testimony of the plaintiff with reference to the 
happening of the accident has been given with circum. 
stantial minuteness to show just how it was described by 
plaintiff himself. The substance of his testimony we 
think is correctly summarized in the following statement. 
He stopped the engine in such a position that the tender 
could be filled from the chute and then, or before that 
time, placed his lighted tovch on the top of the cab. While 
filling and arranging the coal in the tender the torch was 
extinguished. Having finished the arrangement of the 
coal in the tender, plaintiff attempted to walk, at first, 
perhaps, on the coal, but at any rate when the accident 
happened, on the tank from near the rear end of the ten- 
der, to the cab. This tank was about a foot and one-half 
in width and on it there was a tool-box, of which the top 
could be fasteued down by means of a hasp. The theory 
of plaintif€ was that he probably stnmbled on this hasp 
and fell to the ground and was thereby seriously injured. 
There was no explanation by plaintiff as to why he failed 
to walk upon the coal instead of the tank, though he was 
examined on ihat subject. He admitted that he fully 
knew how the engine, the tender, and the tank, were con- 
structed, and how they were situated with reference to 
each other, and yet that, of his own accord, he took the 
risk of being able, in the darkness, to walk on the tank, 
knowing, as he must have known, that in following the 
tank he must, in some way, get over the tool-box resting 
uponit. This testimony was undisputed; indeed, no per- 
son other than plaintiff was able to testify with relation 
to these particular matters. Though it is conceded, as 
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plaintiff claims, that the foreman improperly required 
plaintiff to fill the tender lighted only by a torch, it would 
be a most violent assumption to suppose that this fore- 
man was required to anticipate that, if his torch should 
be extinguished, plaintiff, in the darkness, would attempt 
the perilous feat which he admits was attempted by hin. 
As a matter of fact tlie injuries he sustained were, upon 
his own showing, attributable, in a very large degree, if 
not entirely, to his own negligence. The judgment of the 
district court is therefore reversed. 


REVERSED AND REMANDED. 


McCorMICK HARVESTING MACHINE COMPANY V. JOHN G. 
GUSTAFSON. 


Finep Marcu 17, 1898. No. 7906. 


Action on Note: ANSWER: CoUNTER-CLAIM. In an action for judgment 
on certain promissory notes the defendant answered that the notes 
had been given for a combined reaper and binder, in place of 
which, if it did not work to defendant’s satisfaction, plaintiff had 
agreed to furnish a new machine. Held, That proof by defendant 
that the machine, had been made to work to his satisfaction at one 
time, but that afterwards it had failed to work weil, did not en- 
title the defendant, under the averments of his answer, to establish 
a counter-claim for damages and thus cancel the notes given by 


him. 
Error from the district court of Wayne county. Tried 
below before ROBINSON, J. Rv versed. 
A. A. Welch, for plaintiff in error. 


Frank Fuller, contra. 


Ryan, C. 

The McCormick Harvesting Company sought judg- 
ment in the district court of Wayne county upon three 
promissory notes made to it October 13, 1891, by John 
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G. Gustafson. In his answer the defendant alleged that 
he purchased from plaintiff a self-binder and reaper for 
which the notes sued on were given; that at the pur- 
chase of said machine and executing the notes the plain- 
tiff warranted said machine to do good work and tv 
defendant’s satisfaction, and that thereupon defendant 
purchased said machine and executed said notes. It 
was alleged in the answer that the machine neither did 
good nor satisfactory work, and that plaintiff, though 
notified of the failure in these respects, had failed to 
make the machine work, from which failure it was al- 
leged that the defendant had been greatly damaged, as 
the machine was worthless and of no value to him. It 
was furthermore averred in the answer that plaintiff had 
promised and agreed with defendant that if said ma- 
chine did not do good work and to defendant’s satisfac- 
tion, plaintiff would take back the machine and replace 
it with a new one, and that defendant had notified plain- 
tiff of the defective working of said machine, but that 
plaintiff had failed, neglected, and refused to replace 
said machine with a new one and comply with the terms 
of its agreement in that regard, whereby defendant had 
been damaged in the sum of $200, for which sum he 
asked judgment. By a reply these allegations were de- 
nied, and on a trial there was a verdict for defendant, 
upon which verdict a judgment was rendered for costs. 

The above averments of the answer may be reduced 
to a simpler form. They were, in effect, first, that the 
machine was sold with a warranty that it would do good 
work satisfactorily to defendant; second, that if this 
warranty failed, plaintiff would furnish a new machine; 
third, that it had failed to fulfill the warranty; and, 
fourth, that plaintiff, upon being notified of this failure. 
had neglected and refused to furnish a new machine, by 
reason of which failure the defendant had been damaged. 
in the answer there was no denial, except that “Defend- 
ant * * *® denies that he is in any way indebted to 
plaintiff.” With only this denial of a mere conclusion 
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plaintiff was entitled to a judgment for the amount of 
its notes, unless the four above propssitions were estab- 
lished by the proofs. We shall therefure consider the 
evidence, especially as it bears upon the last of these 
propo: itions. The machine was sold to Gustifsou about 
the middle of July, 1891. From the testimony of the 
defendant himself it seems that he used this machine in 
the summers of 1891 and 1°92 for cutting all his sma‘l 
grain, but that during both of these seasons he made 
repeated complaints to the agents of plaintiff that the 
machine failed to do good work, and that in consequence 
ot these complaints experts for the plaintiff frequently 
endeavored to put it in running order. In the year 1893 
there was trouble with the machine again, and plaintiff 
sent another expert, whose efforts seem, from defend- 
ant’s evidence, to have been more successful than any 
preceding efforts. At this point we shall take up the 
testimony of the defendant in his own language, which 
was as follows: 

Q. Did he succeed in making it work? 

A. Well. he worked with it not very much; stood there 
in the yard a while and he told me to go and hitch up the 
horses, and we went into the field and cut two acres and 
he got it to bind abont half more than before, and le 
got it to bind so that it would not miss only now and 
then. And we went round—we cut about two arres, 
about an acre and a half in the piece I had left, and we 
went around the wheat field with twenty-five acres in, 
and I would not say that I missed more than one or two 
sheaves. 

Q. How did it work after that? 

A. He said come to town. We had a full talk out 
there. I said, “It is a shame to let me go this way if 
there was a man that could fix it and then have men 
come all the way from Omaha and work hard and could 
not make it work,” and LE said, “You come and don't work 
hard and von ake it work,” and he said, “Come to town 
this afternoon and pay for that machine,” and I said, “I 
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show you,” and I said, “You fix it sooner;” and I went to 
town,—thought I would see somebody that wonld know 
something about it—and I said, “The machine is run- 
ning lots better now, and if the machine works that way 
I will pay forit.” * * * Well, he, this general agent, 
wanted me to pay. I got some letters from him. I cannot 
think what his name is till [look atit. Itis the one that 
was here last time. He said I should pay them notes. 
I said, “I won’t till I cut the rest of it, and if it keeps that 
way I shall, and if it goes back I won’t;” and he says, 
“You have to,” and he said, “I sue and beat yon and take 
it to the supreme court.” 

Q. What did he do after that? 

A. Nothing, and I haven't seen anything of them since. 

Q. You went back and tried to cut with it? 

A. I went back and it went back and wouldn't cut 
again, and I just left it and bought me another machine. 

If the verdict of the jury can be at all sustained it must 
be upon this testimony alone, for none of defendant's 
witnesses testified to more than the failure of the ma- 
chine to do good work, while the testimony of such wit- 
nesses of plaintiff as testified to this transaction was to 
the effect that at this trial of the machine it did work 
which was good and perfectly satisfactory to the defend- 
ant. Itis true there was other evidence, for instance on 
behalf of plaintiff, that the failure was alone that of the 
binding apparatus, which could have been replaced at a 
trifling expense, but these facts were not pleaded. For 
the defendant there was testimouy that after the above 
trial of the machine it became as worthless as before; 
but this consideration could not avail the defendant, for, 
tested by the averments of his answer, his relief was con- 
. fined to the substitution of a new machine if that which 
he had purchased did not work to his satisfaction. Ac- 
cording to his own testimony the defendant’s latest ex- 
pression to plaintiff or to plaintifi’s agent, was of his 
satisfaction with the working of the machine. On the 
theory of his answer he was cutitled to have his machine 
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repaired and made to work satisfactorily, and to the 
efforts to bring about these results he had a right to fix 
a limit at which a new machine must be furnished him. 
Under the averments of his answer, however, his remedy 
was strictly confined to this right of substitution. In 
other words, if the first machine did not work to suit 
him, he had an option to exchange it for another, but 
until this option was exercised and a new machine was 
denied him, he was not entitled to plead damages by way 
of counter-claim against the amount of his notes. This 
remedy was not available as a defense in the strict sense 
of that term, it was rather a counter-claim which, when 
it arose, might be pleaded affirmatively. When avail- 
able the rule conforming the proofs to the pleading 
would be the same as is applicable to evidence offered 
to sustain the averments of a petition, and this rule is 
that the averments aud proofs must correspond. (Imhoff 
v. House, 36 Neb. 28; Powder River Lire Stock Co. v. Lamb, 
38 Neb. 339; Traver v. Shacfle, 33 Neb. 531; Luce v. Foster, 
42 Neb. 818.) The evidence did not sustain the defend- 
ant’s counter-claim as pleaded and the judgment of the 
district court is therefore 
REVERSED. 


T. E. HALL ET AL. V. STATE OF NEBRASKA, EX REL. FRED 
RENARD. 


Fen Marci 17,1898. No. 9839. 


1. County Drainage: Funns. The provisions of chapter 89, article 1, 
Compiled Statutes, examined, and held to require the formation 
of a special ditch fund, which alone is available for payments for 
improvements made entirely within a single county, under the 
provisions of said article, and that for the purpose of making such 
payments moneys can Only be obtained from the county general 
fund by borrowing as provided by scction 26 of said article. 
RaGan, C., dissenting. 


2: : : Manpamuts. By mandamus a board of county com- 
missioners cannot be compelled to provide, through a use of the 
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county general fund, for the payment of a warrant which, upon 
its face, requires that payment thereof, when made, shall be 
charged to a certain designated ditch fund. 


ERRoR from the district court of Burt county. Tried 
below before Knysor, J. Reversed. 


W. G. Sears, for platntiffs in error. 
H. H. Bowes, contra. 


Ryan, C. 


The error alleged in this proceeding was the allowance 
of a writ of mandamus by the district court of Burt 
county. By assignment, the relator was the holder of a 
written instrument of the following form: 


“No. 10. Stare of NEBRASKA, BURT CoUNTY. $2,670.56. 
“PEKAMAH, July Sth, 1889. 
“Treasurer of Burt County: Pay A. E. Wyckoff, or 
bewrer, twenty-six hundred seventy and fifty-six one-hun- 
dredths dollars, and charge to account of Peterson ditch 
fund. L. J. MALMESTEN, 
“Oo. Clerk. 
“T, HE. HALL, 
“Ch. Board Com’rs.” 


This warrant was presented to the county treasurer 
and indorsed not paid for want of funds. On it there 
wece credited several payments, so that there remained 
a balance unpaid of but $1,025, when, in this action, there 
was made the application for a mandamus requiring the 
county board of supervisors of Burt county to levy a tax 
on the taxable property of said county and include the 
same in the levy for the year 1897, in a sufficient sum to 
pay the balance unpaid on said warrant. There was an 
answer, to the several paragraphs of which a general 
demurrer was interposed and, except as to one para- 
graph, exclusive of the general denial, sustained. With 
reference to the facts pleaded in this paragraph there 
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was a trial, which resulted in a finding adverse to the 
existence of such pleaded facts, and upon this finding 
and the ruling on the demurrer there was directed to 
issue a peremptory writ as prayed. 

It was recited in the alternative writ that the above 
warrant was issued to A. E. Wyckoff for the constrnuc- 
tion of a ditch in Burt connty, known as the Peterson 
ditch, and, on its face, the payment of this warrant when 
it, by the county treasurer, should be paid was required 
to be charged to account of “Peterson ditch fund.” In 
the argument of the case it was conceded by both parties 
that the warrant in question had been issued under the 
provisions of chapter 89, article 1, Compiled Statutes. 
. This article makes provisions that the county commis- 
sioners of any county may cause to be located and con- 
structed, straightened, widened, altered, or deepened, 
any ditch, drain, or water course, when the same is neces- 
sary to drain any lot, lands, public or corporate road, or 
railroad, and will be conducive to the public health, 
couvenience, or welfare. It is required that the petition, 
on which the county board may assume to Act, shall be 
signed only by owners of lots or lands to be benefited by 
the proposed improvement. On presentation of such a 
petition the board may avail itself of the assistance of a 
surveyor or engineer, if it chooses so to do; but it shall 
view the line of the proposed improvement and determine 
by actual view of the premises along, and in the vicinity 
thereof, whether the improvement is necessary, or will 
be conducive to the public health, convenience, or wel- 
fare, and whether the line described is the best route, 
and shall report their findings, which shall be recorded 
by the county clerk. After these preliminaries the com- 
missioners are required to direct the line to be estab- 
lished by a survey, and to be marked by stakes. The 
engineer or surveyor who is intrusted with the work just 
indicated is also required to return a schedule of all lots, 
land, public or corporate roads, or railways that will be 
benefited by the proposed improvement, whether such 
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ee 


benefited property abnts upon the iimprevement or not. 
With this schedule there is required to be filed an appor- 
tionment of a number of linear feet and cubic yards te 
each lot, tract of land, read, or railroad, according te 
the benefits which will result to each from the improve- 
ment, and an estimate of the cost of location and con- 
struction to each and a specification of the manner in 
which the improvement shall be made and completed. 
Within thirty days after the compliance bv the surveyor 
or engineer with the above requirements the county 
clerk is required to fix a day for hearing, of which hear- 
ing notice issued by said clerk must be served upon each 
owner of property who will be affected by the proposed 
improvement. Subsequently, the county commissioners, 
when they find due service of the above notice hag been 
made upon the owners of property to be affected, shall 
examine the report of the surveyor or engineer and the 
apportionment by him made, and, if the latter is in all 
respects fair and just according to benefits, shall ay- 
prove and confirm the same. If they find said apportion- 
ment unfair or unjust, they shall so order and so amend 
it as to make it fair and just according to benefits. After 
the action indicated has been taken by the county com- 
Inissioners, the persons specially affected by the pro- 
posed improvement may assert their rights and, by ap- 
peal, secure redress of their wrongs. In any event the 
several amounts are to be assessed against each tract in 
proportion to the benefits thereto. The provisions of 
section 19, chapter 89, article 1, Compiled Statutes, are 
as follows: “Lhe work shall be done undev the super- 
vision of the surveyor or engineer appointed by the com- 
missioners, and when a part not less than one-fourth of 
the portion included in any contract is completed accord- 
ing to the specifications, he shall give the contractor a 
certificate thereof, showing the proportional amouut 
which the contractor is entitled to be paid according to 
the terms of the contract, and the county clerk shall, 
upon the presentation of such certificate, draw bis war- 
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rant upon the treasurer for seventy-five per cent of the 
amount, and the treasurer will pay the same out of any 
funds in the treasury applicable to such purpose; Pro- 
vided, That no proportional amounts shall be certified or 
paid unless the whole of such contract exceeds two thou- 
sand lineal feet.” Section 26 of the article just referred 
to is in this language: “The board of county commis- 
sioners of any county in this state are hereby authorized 
whenever they deem it necessary to create a county ditch 
fund, to consist of taxes collected on county levies, and 
all balances remaining unexpended of special ditch funds 
arising from excess of assessments made on ditch im- 
provements after the expenses thereof have been fully 
paid, and the commissioners are hereby authorized, 
whenever necessary, to borrow from the county general 
fund for the benefit of the above named ditch fund, and 
all money so borrowed shall be, as soon as practicable, 
returned to the county general fund.” It is perhaps well 
to say that in this entire article there is to be found no 
provision authorizing the levy of a general tax for the 
payment of improvements of the class therein contem- 
plated, except where such improvement is located in 
more than one county. When this is the case the board 
of commissioners of each county is specially authorized 
to levy a general tax, not exceeding one mill on the dollar 
of the assessed valuation of the county, sufficient for the 
location and construction of such portions of the respec- 
tive ditches as may be located by them, or by the com- 
missioners of two or more counties, as may be appor- 
tioned to such county, and the removal of any obstruc- 
tion that may accumulate in any portion of any ditch. 
(Compiled Statutes, ch. 89, art. 1, sec. 25.) 

The reference in section 26 to “taxes collected on 
county levies” obviously refers to such taxcs as may be 
collected under the provisions of section 25, and to none 
other. Under the provisions of section 26, the board of 
county commissioners, if it deems such a course advisa- 
ble, may create a special fund made up of these taxes 
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and all balances remaining unexpended of special ditch 
funds arising froin excess of assessments made on ditch 
improvements after the expenses thereof have been fully 
paid. Whenever it is necessary, the county commis- 
sioners are authorized by section 26 to borrow from the 
county general fund for the benefit of said ditch fund, 
but all money so borrowed shall be, as soon as practica- 
ble, returned to the county general fund. The provisions 
of section 19 have been quoted, and the scope of this law 
quite fully described, to show that when the proceeds of 
the special assessments come into the hands of the county 
treasurer, they are regarded by the statute as constitut- 
ing a special fund to be applied in the payment of the 
improvement as it progresses, and the requirement that 
the county treasurer shall make these payments is in no 
degree dependent upon the action of the board of county 
commissioners authorizing such payments. It seems, 
however, that the legislature apprehended that under 
certain circumstances special funds applicable to pay- 
ments for improvements of this character might properly 
be placed under the control of the board of county com- 
missioners, and in that event the board was authorized, 
in a certain specified manner, to create a county ditch 
fund. It was also contemplated by the legislature that 
emergencies might require the use of more money than 
such ditch fund might contain, and in the event of such 
contingency arising there was given a discretion to the 
county board to borrow from the general fund for the 
benefit of the ditch fund, but in that event the money 
borrowed must be returned to the county general fund 
as soon as practicable. In every part of this article the 
ordinary means of paying for improvements by it con- 
templated are required to be treated as constituting a 
special fund available for the limited purpose indicated, 
and for no other. 

The record in this case discloses that the warrant, for 
the payment of which it is sought to compel an assess- 
ment of all the taxable property of the county, was issued 


286 NEBRASKA REPORTS. [ Vou. 54 


Hall y. State. 


for work performed by A. E. Wyckoff in the construction 
of what is known as the Peterson ditch, and on the face 
of the warrant itself the treasurer of said county is re- 
quired to charge the amount thereof, when paid, to the 
“account of the Peterson ditch fund.” If there shall 
issue a writ of Iimandamus as prayed, the supervisors of 
Burt county will be compelled to levy a tax on the tax- 
able property of the county at large, sufficient to pay the 
balance due on this warrant. In effect, the board of 
supervisors of Burt county, in that event, will be re- 
quired to increase the county general fund by a tax suf- 
ficient to pay this warrant. ‘The statute has vested in 
the board the power to resort to the general fund for the 
purpose of reinforcing the county ditch fund, only by 
borrowing what may be necessary for that purpose, and 
whether or not even this shall be done is a matter left 
entirely discretionary with the board, but in any event 
the money taken from the general fund must be returned 
thereto as soon as practicable. The obvious inteution 
of the legislature that from parties specially benefited by 
the improvement a special fund shall be created, the re- 
quirement in the warrant itsclf that the payment of it, 
when made, shall be charged to a specially designated 
ditch fund, and the refusal of the county board to bor- 
row from the general fund to reinforce the special ditch 
fund, would afford sufficient ground for a refusal to issue 
a writ of mandamus to compel payment of this watrant 
to be made out of the county general fund, even if therein 
there were sufficient moneys available for that purpose. 
(Ackerman v. Thunmel, 40 Neb. 95; Palmer v. Vanee, 44 
Neb. 348.) When, however, in addition to this require- 
ment, it is sought by mandamus to compel the assess- 
ment and collection of a general county tax in order that 
the above questions may become living issues, this relief 
must be denied. The judgment of the district court is 
therefore reversed and this proceeding is dismissed. 


JUDGMENT REVERSED AND CAUSE DISMISSED. 


RaGav, C., dissents. 


at 
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EUNICE BALDWIN, APPELLANT, V. WELLINGTON R. Burr 
br AL, IMPLEADED WIrH Manion G. ROHRBOUGH, 
APPELLEE. 

FILED Marcy 17,1898. No. 9646, 


1. Judicial Sales: CoNFIRMATION: JURISDICTION. A court, called upon 
to confirm a sale pursuant to its decree directing such sale, dis- 
covered that it had no jurisdiction to enter such decree against 
the party resisting confirmation. Held, Not erroneously to have 
refused confirmation. 


2. Order Quashing Summons: Decree. After the entry of a decree, 
upon a showing that no service of the summons upon which the 
decree was based had in fact been made, it was erroneous to quash 
such summons upon a motion asking solely for that order. 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. Reversed in part. 


The opinion contains a statement of the case. 


Duffie d Van Dusen and H. G. Thomas, for appellant: 


The district court has control of its own judgments 
during the term, but this control ends with the term. 
Thereafter the power to interfere in any manner with a 
judgment entered must be exercised within the limits 
prescribed by statute and governed by fixed principles 
of law. (Smith v. Pinney, 2 Neb. 1389; Nuckolls v. Irwin, 
" 2 Neb. 60.) 

An order of the district court quashing the service of 
a summons cannot be reviewed by the supreme court be- 
fore final judgment is rendered in the action. (Standard 
Distilling Co. v. Freyhan, 34 Neb. 434; Persinger v. T'inkle, 
34 Neb. 5; Lewis v. Barker, 46 Neb. 662.) 

The judgment is conclusive until set aside. (Kizer Lum- 
ber Co. v. Mosely, 56 Ark. 544; Pettus v. dfeClannahan, 52 
Ala. 55; Janes v. Howell, 37 Neb. 320; Osborn v. Gehr, 29 
Neb. 661; Palger v. Torrence, 42 Neb. 903; Hall v. Hooper, 
47 Neb. 111.) 

The court had no jurisdiction to entertain the motion 
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to quash the return of service. (Kohn v. Haas, 12 So. Rep. 
[Ala.] 577; Brewster v. Norflect, 22 S. W. Rep..[Tex.] 226; 
Gillilan ec. Murphy, 49 Neb. 779; Smith v. Pinney, 2 Neb. 139; 
Ganezcr v. Nchifflaucr, 40 Neb. 683; AcBrien v. Riley, 38 
Neb. 561; AfeCann +. MeLeunan, 3 Neb. 25; Kemp v. Cook, 
18 Md. 130; Bronson v. Schulten, 104 U. S. 425; Culter v. 
Button, 58 N. W. Rep. [Minn.] 872; Brown v. County of 
Bucua Vista, 95 U.S. 157; Bissell v. New York C. & H. R. R. 
Co., 67 Barb. [N. Y.] 385.) 


Byron G., Burbank, contra: 


Marion G. Rohrbough was not in fact served with 
stmmons in this case and the court acquired no jurisdic- 
tion over him to enter a decree of foreclosure against him 
herein. The sheriff has no authority to sell his lot and 
the court has no authority to confirm the title thereto in 
the appellant. 

The return of an officer of service of summons is not 
conclusive and may be shown by clear and satisfactory 
evidence to be untrue. (Holliday v. Brown, 33 Neb. 657, 
34 Neb. 232; Connell v. Gallagher, 36 Neb. 749; Wyland v. 
Frost, T5 Ia. 210; Randall v. Collins, 58 Tex. 232; Walker 
v. late, 14 Neb. 276; Newlove v. Woodward, 9 Neb. 502; 
Meyers v. Le Poidevin, 9 Neb. 535; Frazier v. Miles, 10 Neb. 
109; Prugh v. Portsmouth Savings Bank, 48 Neb. 414; 
Camptell Printing Press & Mfg. Co. v. Marder, 50 Neb. 283.) . 

Rohrbough had the right to specially appear and ob- 
ject to the jurisdiction of this court over him. (Cobbey v. 
Wright, 23 Neb. 250; Brown v. Rice, 30 Neb. 236; Hnewold 
_ v. Olsen, 39 Neb. 64.) 


RyAn, C. 


In this case the district court of Douglas county en- 
tered a decree of foreclosure against numerous defend- 
ants February 10, 1897. Among these defendants was 
the appellee, Marion G. Rohrbough, the owner of the 
north half of lot 28, in Griffin & Isaac’s Addition, 
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Omaha. Of this particular half lot it was provided in 
said decree that an independent sale should be made, and 
accordingly a sale of the same was advertised by the 
sheriff of Douglas county to take place June 1, 1897. 
After the adjournment of the February term of said dis- 
trict court Marion G. Rohrbough gave notice to the plain- 
tiff that on May 8, 1897, he would call up for hearing his 
objection to the jurisdiction of the aforesaid court. The 
grounds of this objection were that said Rohrbough had 
never been served with summons and had never appeared 
in this case. There was a motion to strike this objection 
from the files, which motion was considered in connection 
with the objection against which it was directed. 

To an understanding of the questions involved in this 
inquiry it is proper to state that the service of the sum- 
mons challenged was returned as having been made on 
Marion G. Rohrbough, August 14, 1891. There was a 
decree previous to that above noted, which original de- 
cree was reversed by this court. (Baldwin v. Burt, 43 Neb. 
245.) On the hearing of the objection to the jurisdiction 
there was submitted evidence which satisfied the district 

‘court that no service of summons had ever been made on 
Rohrbough, and accordingly there was a finding supple- 
mented by this language: “It is therefore ordered, ad- 
judged, and decreed by this court that the said special ap- 
pearance of the said Marion G. Rohrbough made herein 
be, and hereby is, sustained; that the objection to the 
jurisdiction of this court over the said Rohrbough be, 
and the same is hereby, sustained, and that the pretended 
service of summons herein upon the said Marion G. Rohr- 
bough be, and the same is hereby, wholly quashed, set ~ 
aside, and held for naught, and of no force and effect.” 
‘The above recited proceedings were had May 28, 1897. 
The half lot of Mr. Rohrbough, nevertheless, was, on 
June 1, immediately thereafter bidden in by the plaintiff, 
Eunice Baldwin, at the sheriff’s sale, for $6,500. June 
25, 1897, there was served on the attorney of Rohrbough 
a notice that on the day following there would be asked 

23 : 
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a confirmation of the aforesaid sheriff’s sale. To this 
confirmation Rolrbough interposed the following objec- 
tions: 

“1. That it was on the 28th day of May, 1897, finally 
adjudged and determined by said court that no service 
of summons was ever made upon him ‘in this case in any 
manner whatsoever or at any time or place and that he 
has never appeared in this court in this case, and that 
this court has finally determined that this court has no 
jurisdiction whatsoever over him or his rights or property 
in this case. 

“2. That this court is without jurisdiction of any kind 
or nature whatsoever over the said Marion G. Rohrbough 
or his rights or property, as shown by the decree quash- 
ing the service of summons against the said Marion G. 
Rohrbough now on file in this court in this case, and that 
this court is without jurisdiction to enter any final order 
or decree confirming the pretended sale of the real estate 
of the said Marion G. Rohrbough claimed to have been 
made by the said sheriff to the plaintiff herein, Eunice 
Baldwin, on the 1st day of June, 1897.” 

Upon the showing by sufficient evidence of want of 
jurisdiction as above alleged the motion for confirmation 
of the sale was overruled, and to this ruling we shall first 
direct our attention. 

In Parrat v. Neligh, 7 Neb. 456, it was held by this court: 
“In a sale made under the authority of a decree in equity, 
the court is the vendor, and the commissioner making the 
sale is the mere agent of the court. The decree directs 
the sale of the property and the application of the pro- 
ceeds to the payment of the debt, and is a sufficient wat- 
rant of authority to the officer to sell as directed in the 
decree.” The views thus expressed find sanction in Ree- 
tor v. Rotton, 3 Neb. 177; Bachle v. Webb, 11 Neb. 423; 
Gregory v. Tingley, 18 Neb. 318; Burkett v. Clark, 46 Neb. 
466; Johnslon v. Colby, 52 Neb. 327; Amoskeag Savings 
Bank v. Rolbins, 53 Neb. 776. In the case at bar, when 
the court was called upon to confirm the sale conducted 
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under its supervision, it was disclosed by a defendant, 
expressly notified of the pending confirmation proceed. 
ings by the purchaser, that, as against the rights of such 
defendant, the court had never had any jurisdiction 
whatever. It is now insisted that the court, notwith- 
standing this condition of affairs, should have assumed 
that it possessed jurisdiction and, on that unwarranted 
assumption, should have confirmed the sale. If a con- 
firmation had been ordered, a deed would have been is- 
sued to the purchaser, by virtue of which he might have 
executed a conveyance which would have clouded the 
title of the defendant not served with summons. Courts 
are not required to do vain things; neither are they re- 
quired to assume to exercise a jurisdiction which they 
do not possess. Jt was held by this court in Afoore v. 
Boyer, 52 Neb. 446, where the judgment defendant had 
paid to the clerk of the district court a sufficient sum to 
satisfy a decree before a sale thereunder, that because of 
such payment and satisfaction a confirmation of such 
sale, When made, had been properly denied. In Webber 
ve Kirkendall. 44 Neb. 766, the third paragraph of the syl- 
labus is in this language: “The power to correct errors 
in their own proceedings is inherent in all courts of gen- 
eral jurisdiction, and in the exercise of that discretion 
they are voverned not alone by this solicitude for the 
rights of litigants, but also by considerations of justice 
to themselves as tnstruments provided for the impartial 
administration of the law.” We cannot say that the 
district court in refusing to confirm the sale committed 
error, and therefore its order in this regard is affirmed. 

It does not result from this, however, that we must 
sanction the order quashing the summons of which ser- 
vice had been made and returned more than six years 
before. Of his own volition the defendant interposed 
objection to the jurisdiction of the court to render the 
judgment complained of, and moved that the court quash 
the summons upon which it had acted in rendering such 
judgment. At this time the summons was funelus officio. 
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Jt. is possible that the court may have bten misled by this 
summons with the indorsed return of service thereon 
when it entered its decree, but this isolated fact, if such 
it was, was immaterial on the objection to jurisdiction, 
for the court had passed the point at which these evi- 
dences were to be examined as the basis of its judgment. 
rom the time the decree was entered it became the evi- 
dence of the facts which it recited, subject, of course, to 
an attack upon it for want of jurisdiction; but such an 
attack could only be directed against the decree and not 
against the evidence upon which it depended for its 
validity. Ifin the further history of this case it becomes 
necessary to use the summons and the return thereon, 
this evidentiary matter should be considered for what- 
ever it may be worth, and therefore the order quashing 
the same is reversed. 
JUDGMENT ACCORDINGLY. 


IRVINE, C., not sitting. 


HARRISON, C. J. 


I concur in the conclusions herein reached. 


NorRVAL, J. 


T express no opinion. 


RaGan, C., concurring with Ryan, C. 


1. Did the court err in quashing the officer’s return of 
service of summons on the appellee? I think it did. 
The court which rendered the foreclosure decree had 
jurisdiction of the subject-matter of that suit, and the 
record on its face disclosed that the court had jurisdic- 
tion of Marion R. Rohrbough, a defendant in that su‘t, 
the appellee here. The order or decree of the district 
court quashing the officer’s return on the summons is, 
in effect, an order vacating the foreclosure decree. It is 
true the court does not expressly say that the foreclosure 
decree is vacated or set aside, but precisely the same re- 
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sult. follows from the order as if it was couched in those 
express ‘terms. ‘To say that the order under review is 
not one vacating the foreclosure decree is to disregard 
entirely the purpose and effect of the order. It is nota 
sufficient answer to say: “I did not throw down the roof 
of your house. It fell of itself. All that I did was to 
remove the walls from under it.” When the court made 
the order under consideration quashing the officer’s re- 
turn the foveclosure decree fell of itself. This order 
quashing this officer’s return on the defendant in the 
foreclosure suit was made at a term subsequent to the 
term at which the decree was rendered, and treating the 
order as one vacatiny the decree, the question is whether 
the order was erroneous. If the appellee had never been 
summoned in the foreclosure suit, if the return of the 
officer that he duly served the summons issued in that 
case for appellee on him was false, then the foreclosure 
decree, so far as it affects appellee, was irregularly ob- 
tained, within the meaning of subdivision 3, section 602, 
of the Code of Civil Procedure; and the district court, at 
a term subsequent to the term at which such decree was 
rendered, was vested with authority by sections 602 and 
603 of said Code to vacate that decree on the motion of 
the appellee. But the court had no authority to set 
aside the foreclosure decree so far as it affected appellee 
until it had found and adjudged that he had a prima facie 
defense to the foreclosure action. (Code of Civil Pro- 
cedure, sec. 606; Thompson v. Sharp, 17 Neb. 69; Lander v. 
Abrahamson, 34 Neb. 553; Gilerest v. Nantker, 47 Neb. 58; 
Western Assurance Co. v. Klein, 48 Neb. 904; Bankers Life 
Ins. Co. v. Robbins, 58 Neb. 44, and cases there cited.) 
The court found that the return of the officer was false; 
that appellee had never been served with process, and 
that therefore the court rendering the foreclosure decree 
had no jurisdiction over appellee, and thereupon quashed 
that service and in effect vacated the foreclosure decree. 
But the district court neither found nor adjudged that 
the appellee had any defense of any character whatever 
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against this fercclosure action. Though the forectosure 
decree was void as to appellee for want of the court's 
jurisdiction over him, the court did not have authority 
to vacate that decree at a term subsequent to its rendi- 
tion until it found and adjudged that the appellee had a 
prima foeie defense to the acti.n in which the decree was 
rendered. The court therefore erred in quashing the 
return of the service of summons. 

2. Did the court err in setting the sale aside? Cer- 
tainly not. At the time the motion to confirm was made, 
the record before the court disclosed upon its face that 
the decree upon which the sale was based had been set 
aside. The court then might of its own motion have set 
the sale aside. This does not conflict with Roberts ov, 
Robinson, 49 Neb. 717, where it was held that a district 
court was not invested with discretion to arbitrarily set 
aside a judicial sale when it appeared that the sale had 
been faitly and regularly conducted and all provisions of 
the statute had been complied with. That decision is 
based on a construction ot section 498 of the-Code of 
Civil Procedure, but this section, while it neither au- 
thorizes ner directs a court to vo out of the ,ecord before 
it for a reason for setting aside a sale, contemplates a 
valid decree. Furthermore. a motion to confirm a sale 
is, in effect, a Challenge to all parties made liable by the 
decree or whose property will be taken or affected by 
the sale made thereunder to appear and show cause, if 
any they have, why such sale should not be confirmed ; 
and I have not the slightest dcubt but that a party whose 
property has Leen sold at judicial sale may, on motion 
to confirm such sale, appear and as a cause why the sale 
should not be confirmed show to the court that the judg- 
ment or decree, so far as-he is concerned, is void because 
the return of the officer that he had served him with 
process is false in fact. and in such case J have no doubt 
the court might postpone the hearing of the motion to 
confinm and give the party objecting a reasonable time in 
which to take steps to vacate the decree by a motion or 
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petition under sections 602 and 603 of the Code, or by 
an independent suit in equity have the issues framed and 
tried; and if it resulted in a finding and judgment that 
the service was false aud the decree therefore void, and 
that the objector had a prima facie defense to thé action 
on which the decree was based, vacate the same, and this 
of course would vacate the sale made. In the case at bar 
the court had already found and decreed that the decree 
on which this sale was based was void as against Rohr- 
bough. This finding and decree of the court was errone- 
ous; but the learned district court thought it was right 
or it would not have made it, and it was obliged to con- 
sider it valid and act upon it until it was reversed. The 
finding and decree that the service was false and the fore- 
closure decree void were a part of the record in the case 
in which the sale was made and which the court was 
asked to confirm. In setting aside the sale, then, the 
court did not go out of its record. 

3. It becomes necessary now to notice the theory as I 
gather it from the record of the eminent counsel who 
represents the appellee here. That theory seems to be 
that,. where one is made defendant to a suit, summons 
issued for him which is never served, but which the offi- 
cer returns duly served on him, he is thereupon adjudged 
in default and judgment rendered against him, and the 
term of court at which the judgment is rendered adjourns 
without day, such a defendant, at a subsequent term of 
the court, may disregard the provisions of sections 602 
and 603 of the Code permitting Lim to file a motion or 
petition to vacate such judgment, and without filing a 
petition in equity to vacate the judgment, may appear 
specially and show the court that the judgment against 
him is void because the return of the officer is false, and 
upon the court’s finding that issue in his favor, and with- 
out any other finding whatever, quash the service in the 
record and thereby in effect vacate the judgment. This 
theory is as ingenivus as it is dangerous, and is, I am 
persuaded, a practice not in force iu this state, if it is im 
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any other. Even in states where the old common-law 
practice prevails the uniform holding is that a motion to 
set aside a default comes too late when made at a term 
subsequent to the one at which the judgment is rendered, 
and that at a term subsequent to the term at which a 
judgment was rendered the courts have no authority to 
set aside a judgment rendered by default. The party’s 
remedy then is by a suit in equity to vacate the judg- 
ment. (Cook v. Wood, 24 Ill., 295; Messervey v. Beckwith, 
41 Ill. 452; Scales v. Labar, 51 Dl. 232; Kohn v. Haas, 12 
So. Rep. [Ala.] 577; Kizer Lumber Co. v. Mosely, 20 8. W. 
Rep. [Ark.] 409.) The principles upon which these 
cases rest are that the application to set aside a default 
is one which invokes the equity powers of the court 
which rendered the judgment, and that after the adjourn- 
ment without day of the term of court at which a judg- 
ment is rendered, the discretionary power of the court 
over that judginent ceases; and from that time the judg- 
ment can only be vacated or modified by appellate pro- 
ceedings, or by an independent suit in equity by motion 
or petition filed in accordance with sume provision of the 
statute or Code, This is the rule practiced in the state 
of Ohio, from which state we borrowed sections 602, 603, 
and 606 of our Code. (Huntington v. Pinch, 3 O. St. 445; 
Myres v. Myres, 6 O. St. 221; Mettrik v. Wilson, 12 O. St. 
186.) It is likewise the practice in force in this state. 
(Smith v. Pinney, 2 Neb. 189; Carlow v. Aultman & Co., 28 
Neb. 672; Smithson v. Smithson, 37 Neb. 535; McBrien v. 
Riley, 38 Neb. 561; Ganzer v. Schiffbauer, 40 Neb. 633.) 
As sustaining the practice which the counsel for the 
appellee has adopted in this case he cites Porter v. Chicago 
&N.W. R. Co, 1 Neb. 14; Cleveland Co-Operative Stove Co. 
v. Grimes, 9 Neb. 123; Cleghorn v. Waterman, 16 Neb. 226; 
Cobbey v. Wright, 23 Neb. 250; Brown vc. Rice, 30 Neb. 236. 
But in none of these cases was the motion to quash the 
service of summons made after judgment and after the 
adjournment of the term of court at which the judgment 
was rendered, and I am aware of no case which holds 
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that it is the proper practice to quash the service of a 
summons after judgment and after the adjournment of 
the term of court at which the judgment was rendered, 
and thereby vacate the judgment or decree without a 
finding and an adjudication that tlie party seeking to 
have the summons quashed had some defense to the ac- 
tion on which the judgment vacated was based. Our 
practice is prescribed by the Code, and in the respect 
under consideration follows closely the equity rules of 
the old chancery courts that he who seeks equity must 
do equity and that the court will not do a useless thing. 
And though a judgment has been rendered against a de- 
fendant without service upon him, the courts will not do 
the unnecessary thing of setting that judgment aside 
when the defendant had no defense to the cause of ac- 
tion on which the judgment was based. 


SULLIVAN, J. 


I agree to the conclusion reached, but not to all that 
is said in either of the foregoing opinions. The order 
quashing the service was erroneous because it was, in 
legal effect, a vacation of the decree, accomplished in an 
unauthorized manner. Confirmation of the sale was 
properly refused only because the erroneous order quash- 
ing the service had extinguished the officer’s authority to 
make the sale. 


WILLIAM R. MYExs v. STATE OF NEBRASKA. 
; FILED MARCH 17,1898. No. 9825. 


Rape: Consent: EvipENcE. Under section 12, chapter 4, Criminal 
Code, it is not necessary to show want of consent on the part of 
the female to sustain a conviction for rape, or for an offense the 
elements of which are included within such charge of rape. 


Error to the district court for Lincoin county. Tried 
below before GRriMES, J. Affirmed. 
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Wilcow & Halligan, for plaintiff in error. 


C.J. Smyth, Attorney General, and Ed P. Smith, Depuly 
Attorney General, for the state. 

RYAN, C. 

In this case the information filed in the district court 
of Lincoln county charged that on or about June 14, 1897, 
William R. Myers, in said county, being a male person of 
the age of eighteen years and upwards, did knowingly, 
willfully, unlawfully, and feloniously carnally know and 
abuse one Ethel Griffith, a female child under the age of 
eighteen years of age and previously chaste. The ver- 
dict of the jury was that the accused was guilty of an 
assault with intent to commit rape upon the person of 
Ethel Griffith, The accused was thereupon sentenced 
to imprisonment. in the penitentiary for a term of two 
years. The testimony of the prosecuting witness was 
to the effect that Myers fully accomplished his purpose, 
and, corroborated as this was by the testimony of the 
sheriff as to admissions made by the accused, we are at 
a loss to understand the theory on which the jury could 
conelude that there was but an assault with intent to 
commit rape. The ages of the prosecuting witness and 
of the accused were sufficiently established as averred in 
the information, though there was sufficient evidence to 
have justified the jury in concluding that the prosecuting 
witness at the time of the alleged offense was at least 
eighteen vears of age. As already indicated, there was 
sufficient proof of the consummation of the crime al- 
leged, and the accused cannot complain that the jury re- 
fused to act logically to his disadvantage. The lesser 
offense was included within the charge of the greater, 
even though, in fact, there might hae been consent. 
(Davis v. State, 31 Neb. 247.) 

It is urged that the court did not define an assault, but 
to this we cannot yield assent, for while it is true that 
there was no express definition of an assault, there was 
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in one instruetion a statement of the theory of the ac- 
cused very favorable to him, and the jury were told that if 
they found the facts as claimed under said theory, they 
should find for the defendant. On this point he had all, 
and, as we think, even a little more, than he was entitled 
to. In prosecutions under the statute pursuaut to which 
the information in this case was drawn the consent of the 
prosecuting witness was an immaterial consideration, 
and the district court properly so ruled. There is found 
no error in the record and the judgment of the district 
court is 
AFFIRMED. 


. UNION PACIFIC RAILWAY COMPANY V. SAMUEL J. ELLIOr?. 
Fitep Marcu 17, 1898. No. 7928. 


1. Master and Servant: NEGLIGENCE OF EMPLOYER: EvrpENceE. Evi- 
dence examined, and held to sustain the findings of the jury that 
the negligence of the plaintiff in error was the proximate cause 
of the injury received by the defendant in error, and that the lat- 
ter’s contributory negligence was not the cause of his injury. 


9. Evidence: DECLARATIONS. A declaration or admission, to be com- 
petent evidence as res yest, must be made at such time and under 
such circumstances as to raise the presumption that it is the unpre- 
meditated and spontaneous explanation of the matter about which 
made, 


3. Railroad Companies: Higiwway-SIGNALs: NEGLIGENCE: Insrruc- 
tions. An instruction of the district court examined and held 
not erroneous. 


: EVIDENCE OF NEGLIGENCE. Irrespective of a statute on the 
subject, the starting or running of a switch engine in a switch 
yard, filled with a network of tracks upon which cars are con- 
stantly moving, and in which yardmen are at work, without the 
ringing of a bell or the blowing of a whistle, is evidence of neg- 
ligence. 


: AcrioN FOR PERSONAL INJURIES: FELLow-SERVaANTS. In a 
suit against a railway company by an employé thereof for dam- 
ages for an injury sustained through the negligence of a co-em- 
ployé a defense, that the two employés were fellow-servants, must 
be presented to and passed upon by the district court either by 
a pleading, instruction, or in some other manner, or it cannot be 
considered by this court. 
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Error from the district court of Hall county. Tried 
below before KENDALL, J. Affirmed. 


W. R. Kelly, B. P. Snuith, and W. H. Platt, for plaintiff 
in error. 


W. A. Prince and J. W. Edgerton, contra. 


RAGAN, C. 


The track of the Union Pacific Railway Company ex- 
tends due east and west through the city of Grand Island, 
in this state, and at that city the railway company has 
an extensive switch yard filled with a network of tracks. 
Two of these tracks extend in straight lines east and west 
through the yards, and the south rail of the north track - 
is about eight feet from the north rail of the south track. 
The west end of this switch yard is crossed at right 
angles by Walnut street, and on the west side of this 
street is a sidewalk. In August, 1892, and for some 
years prior thereto, Samuel Elliott was an employé of - 
the railway company and located at said city. His du- 
ties were to inspect the wheels, brakes, and appliances 
and oil the journals of cars which came to that station. 
In this switch yard the railway company kept one or 
more switch or shifting engines, which were constantly 
employed, both day and night, in moving cars from one 
portion of the yard to another. About 5 o’clock in the 
afternoon of August 5, 1892, Elliott heard, or saw, com- 
ing from the west on the north of the two tracks just 
mentioned a train and at once started towards this train © 
for the purpose of inspecting its: wheels, brakes, etc., and 
oiling its journals when it should reach the yard and 
stop. The train which Elliott saw on the north track 
came to a stop about the time its engine reached the west 
side of Walnut street, and at that time Elliott had 
reached that locality, and, while standing between the 
two tracks with his back toward the south one, was a 
struck by a passing switch engine running west on said 
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track and injured, to recover damages for which he 
brought this suit in the district court of Hall county 
against the railway company. He had a verdict and 
judgment which the railway company has filed a peti- 
tion in error here to review. Of the numerous arguments 
urged for a reversal of this judgment we deem it nec- 
essary to notice in this opinion only the following: 

1. The first contention of the railway company is that 
the finding of the jury that the proximate cause of Elli- 
oti’s injury was its negligence is not supported by suf- 
ficient evidence. The evidence on behalf of Elliott 
tended to show that he took his position between the 
two tracks immediately west of Walnut street for the 
purpose of performing his duties when the train coming 
from the west should come to a stop; that the train 
stopped and he was standing with his face toward the 
train waiting for the brakeman to uncouple the air hose; 
that he had been in that position not more than a minute 
when he was struck by the switch engine running west 
on the south track, and that no warning of the approach 
of this shifting engine was given by bell, whistle, or oth- 
erwise. It is true that the evidence on behalf of the 
railway company tended to show that the bell upon the 
switch engine was ringing all the time it was running 
west. We cannot say that the jury’s finding that the 
bell on the switch engine was not rung and the whistle 
not sounded is not supported by sufficient evidence. 

2. A second contention of the railway company, and a 
more serious one, is that the jury’s finding that Elliott’s 
injury was not the result of his own negligence is unsup- 
ported by sufficient evidence. The evidence shows, we 
think without conflict, that Elliott was well acquainted 
with this switch yard, with the manner in which busi- 
ness was transacted there; that he knew that there were 
two switch engines in the yard which were constantly 
passing and repassing over the various tracks thereof; 
that the two tracks mentioned were unobstructed, and a 
person being upon either track could see trains or engines 
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on either of the tracks for a considerable distance east 
or west of him; that he had been at work in this yard for 
a number of years; that there was ample space between 
these two tracks for him to oil and inspect the wheels 
and brakts of the train on the north track and at the 
same time be safe from contact with a passing engine on 
the south track; that at the time he was struck by the 
switch engine he was standing nearer the south track 
than was necessary, and that he might have stood one 
or two feet further north and been in a place of safety. 
In addition to this undisputed evidence the railway com- 
pany’s testimony tended to show that a moment before 
the switch engine reached Elliott he took a step back- 
ward toward the south track, thus bringing himself in 
line with the cross-beam on the pilot on the approaching 
switch engine; that before taking this step backwards 
Elliott neglected to look «wong the south track toward 
the east from which the switch engine was approaching, 
and that had he done so he would have seen the shifting 
engine and escaped the injury. in other words, the con- 
tention of the railway conipany is that the evidence 
shows that Ellott, when he first stood with his face to 
the north waiting for the brakeman on the train, that 
had just come in, to uncouple the air hose, was in a place 
of safety, and, without any excuse, le negligently put 
himself in a place of danger. The testimony on behalf 
of Elliott on this feature of the case tends to show that 
as he started toward the west end of the yard to meet the 
incoming train he crossed the track on which that train 
was approaching just ahead of it, or just before it reached 
Walnut street, and at that time he looked east along the 
south track and saw no engine of any kind on that track; 
that the train on the north track came to a stop while he 
was standing on the sidewalk on the west side of Walnut 
street immediately south of where the train stopped, 
with his face toward the north, and waiting there for the 
air hose to be uncoupled, intending then to commence his 
work of inspection, oiling, etc.; that while he was stand- 
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ing nearer the south track than was absolutely necessary 
he was in that position for only a minute, and had taken 
the position south of the north track which he did, in 
order to be safe from the incoming train. He denied tak- 
ing a step backwards toward the south track just before 
being struck by the engine. With the evidence in this 
condition the jury reached the conclusion that E)liott 
was not guilty of negligence which contributed to his 
injury. The question is a very close one, and had we 
been trying it, we might have been of a different opinion 
from the jury; but we are constrained to say that we 
think the jury's finding does not lack support in the 
evidence. Elliott was in the discharge of his duty, and 
while he stood nearer the south track than was neces- 
sary, before commencing his work, he stood there for a 
very short space of time, and if at the moment he thought 
of his dangerous proximity to the south track, he had 
the right to suppose that no engine would pass on that 
track without signaling its approach by bell or whistle 
or otherwise. 

3. The third argument relates to the ruling of the dis- 
trict court in permitting Elliott to testify to a conversa- 
tion that occurred between himself and the engineer of 
the shifting engine after the accident. Just a few sec- 
onds after the engine struck Elliott ihe switch engine 

came toa stop. The engineer jumped down from his cab, 
went up to Elliott, and, according to the latter's testi- 
mony, the following conversation took place between 
them (we quote from Elliott’s evidence): -“Why, he come 
up to me and he says, ‘Sam, I don’t want you to think I 
done that on purpose.’» He said, ‘all the time I had after 
I saw you was just to throw the engine over.’ He meant 
to reverse it. I made the remark there, I said, ‘it looked 
a damn sight like it, Ed, you running up there and not 
ringing your bell or whistle,’ and he said he knew it did, 
but ‘don’t say anything about it.’ That is his words.” 
It is now insisted that the court erred in permitting this 
evidence to go to the jury. We think the statements of 


304 NEBRASKA REPORTS. [ Vor. 54 


Union P. R. Co. v. Elliott. 


the engineer of the shifting engine were made so near 
the time of the happening of the accident and under such 
circumstances as to bring the statements within the rule 
making it admissible as res geste. The rule is that a 
declaration to be competent as res geste must be made 
at such a time and under such circumstances as: to raise 
the presumption that it was an unpremeditated and spon- 
taneous explanation of the matter about which the decla- 
ration was made. (Missouri P. R. Co. rv. Baier, 37 Neb. 
235; Omaha & Rh. V. R. Co. v. Chollette, 41 Neb. 578; City 
of Friend v. Burleigh, 53 Neb. 674, and cases there cited.) 
. This conclusion does not contravene the holding of this 
court in Gale Sulky Harrow Co. v. Laughlin, 31. Neb. 108, 
where it was ruled: “The declarations of an agent made 
after the transaction to which they relate is fully com- 
pleted and ended are not competent to be given in evi- 
dence as a part of the res geste.” In that case the admis- 
sion of the agent was made two days after the occurrence 
of the transaction to which the admission related. (Mob- 
inson v. Superior Rapid Transit R. Co., 68 N. W. Rep. [ Wis. ] 
961.) 

4, Another argument is that the court erred in giving 
‘to the jury the following instruction: “The statutes of 
this state provide that ‘a bell of at least thirty pounds 
weight or a steam whistle shall be placed on each loco- 
inotive engine, and shall be rung or whistled at the dis- 
tance of at least eiglity rods from the place where the 
said railroad shall cross any other road or street, and 
be kept ringing or whistling until it shall have crossed 
said road or street, under a penalty of fifty dollars for 
every neglect, to be paid by the corporation owning the 
railroad, one-half to go to the informer, and the other 
half to go to this state, and also be liable for all damages 
which shall be sustained by any person by reason of such 
neglect.’ And in this case, if you find from the evidence 
that as the engine approached the crossing on Walnut 
street a bell was not rung nor a whistle blown as required 
by the statute, and that the accident complained of was 
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caused by the failure to ring the bell or blow the whistle, 
without any fault or negligence on the part of the plain- 
tiff, then you should find for the plaintiff.” We think the 
giving of this instruction was not error. The statute was 
enacted for the protection of travelers upon highways and 
streets. Elliott, though not a traveler, was using Wal- 
nut street or the sidewalk thereof. But if the instruc- 
tion was erroneous, we do not think it prejudiced the rail- 
way company, as, after all, the effect of the instruction 
was to tell the jury that if Elliott’s injury, without negli- 
gence on his part, was caused by the failure of a bell to be 
rung or a whistle to be blown on the switch engine, then 
the railway company was liable. The quoting of the 
‘statute by the court in the instruction added nothing 
whatever to it, as, irrespective of a statute, the starting 
or running of a switch engine in a switch yard filled with 
a net-work of tracks, upon which cars and engines are 
constantly moving and in which yardmen are constantly 
at work, without the ringing of a bell or the blowing of 
a whistle, is evidence of negligence. 

5. A final argument, which we notice, is that the men 
in charge of the shifting engine and Elliott were fellow- 
servants, and that, therefore, the common master, the 
railway company, is not liable for the injury which Elliott 
sustained through the negligence of his fellow-servant. 
Under the facts of this case the correctness of this con- 
tention may be conceded. But the railway company did 
not interpose as a defense to the action that these men 
were fellow-servants, either by way of answer, instruc- 
tion, or, so far as the record discloses, in any other man- 
ner; in other words, that defense was not presented to 
the district court, and such a defense cannot be urged for 
the first time in this court. Whether two servants of the 
same master are fellow-servants is sometimes a question 
of law and sometimes a question of fact, sometimes a 
mixed question of law and fact, to be determined in each 
case by the particular facts and circumstances of that 
case; and we do not decide that the defense, to be availa- 

24 
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ble, must always be pleaded, but such a defense, to be 
available here, must, either by the pleadings, the instruc- 
tions, or in some other manner, be presented to and 
passed upon by the district court. The judgment ofthe 

district court is 
; AFVIRMED. 


OMAHA Firt INSURANCE COMPANY V. Mary FE. HILpr- 
BRAND. 


FILED Marcu 17, 1898. No. 7954. 


1. Insurance: Proors of Loss: WaIverR. A provision of an insurance 
policy requiring the insured to furnish the insurer proofs of loss 
is one inserted therein for the benefit of the insurer and one which 
it may waive. 


2. : : . This waiver of proofs of loss may be made 
before suit brought by the insurer’s unconditional denial of its 
liability for the loss, or it may be waived after suit brought by the 
insurer’s interposing to the aclion a defense that the policy was 
not in force at the time of the loss. 


3. : Tine To SUE FoR Loss. Where an insurance company, either 


before suit brought or by answer in the action, denies that the 
policy was in force when the loss occurred, it cannot avail itself 
of the provision in the policy that no action shall be brought until 
sixty days after receipt of proofs of loss and adjustment. Home 
Fire Ins. Co. v. Fallon, 45 Neb. 554, followed. 


Error from the district court of Sarpy county. Tried . 
below before AMBROSE, J. Affirmed. 


Jacob Facett and W. W. Aforsman, for plaintiff in error. 
George A. Magney, contra. 


RaGAn, C. . 

The Omaha Fire Insurance Company has filed a peti- 
tion in error here to review a judgment pronounced 
against it in favor of Mary E. Hildebrand by the district 


court of Sarpy county. 
1. The insurance company had insured against loss or 
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damage by fire to the extent of $1,000 certain real estate 
belonging to Mrs. Hildebrand and occupied by her as a 
dwelling-house and hotel. She brought this suit on that 
insurance contract, making the insurance policy a part 
of her petition, and alleging that the insured property 
was wholly destroyed by fire January 13, 1895, while the 
policy was in force; that she furnished the insurer proofs. . 
of loss under the policy as required thereby, and that 
the insurance company had refused to pay the loss, or 
any part of it. The insurer by its answer adinitted the 
execution and delivery of the policy sued on, the de- 
struction of the insured property by fire January 13, 
1895, denied all other allegations of the petition, and 
interposed as an affirmative defense to the action that 
at the time of the fire the insured property was, and had 
for some time been, vacant and unoccupied, contrary 
to the provisions of the insurance contract. On the 
trial Mrs. Hildebrand did not prove that she had ever 
furnished the insurance company any “proofs of loss” or 
proof of the destruction by fire of the insured property. 
The insurer, to sustain its defense that the property was 
vacant and unoccupied at the date of the fire, called as 
its only witness Mrs. Hildebrand, who testified positively 
that the insured property was at the date of the fire oc- 
cupied by herself as a residence and for hotel purposes; 
or, in other words, Mrs. Hildebrand’s testimony entirely 
disproved the defense interposed to the action by the 
insurer. The district court directed the jury to return a 
verdict in favor of the insured. This was correct. The 

provision of an insurance policy which requires the in- 
sured to furnish the insurer proofs of loss is one inserted 
in the policy for the benefit of the insurer to enable it to 
ascertain the cause of the fire and the extent of the dain- 
age, and it is a provision which the insurer may waive; 
and where it denies that the policy was in force at.the 
time of the loss of the insured property, it will be con- 
clusively presumed to have waived the furnishing to it 
of proofs of loss. If the policy was not in force at the 
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date of the fire, the furnishing by the insured of proofs of 
loss would be an entirely useless proceeding. This 
waiver of furnishing proofs of loss may be made before 
suit is brought by the insurer’s unconditional denial of 
its liability for the loss, or it may be waived after the 
suit is brought by interposing to the action a defense 

_that the policy was not in force at the time of the loss. 
In Pheniaz Ins. Co. v. Bachelder, 32 Neb. 490, it was held: 
“The absolute denial by the insurer of all liability, on 
the ground that the policy was not in force at the time 
of the loss, is a waiver of the preliminary proofs of loss 
required by the policy.” To the same effect are St. Pawl 
Fire & Marine Ins. Co. v. Gotthelf, 835 Neb. 351; Western 
Home Ins. Co. v. Richardson, 40 Neb. 1; Omaha Fire Ins. 
Co. v. Dierks, 43 Neb. 473, 569; Dwelling-House Ins. Co. v. 
Brewster, 43 Neb. 528; German Ins. & Savings Institution 
v. Kline, 44 Neb. 395; Home Fire Ins. Co. v. Hammang, 44 
Neb. 566; Rochester Loan & Banking Co. v. Liberty Ins. Co., 
44 Neb. 587; Aitna Ins. Co. v. Simmons, 49 Neb. 811; Home 
Fire Ins. Co. v. Fallon, 45 Neb. 554. The defense inter- 
posed by the insurer that the policy was not in force at 
the time of the fire because the insured property was 
vacant and unoccupied, contrary to the provisions of the 
policy, rendered it unnecessary for the insured to prove 
the allegation of her petition that prior to the bringing 
of the suit she had furnished the insured with proofs of 
loss. 

2. The policy in suit provided that the loss should be- 
come due and payable sixty days after the insured had 
furnished the insurer proofs of loss. This suit was 
brought within less than sixty days after the date of 
the loss, and it is now insisted that the suit was prema- 
turely brought, as at the date of the institution of the 
action the debt was not due. But the provision in the 
contract that the insured’s claim should become due 
sixty days after he furnished proofs of loss was a con- 
tract for credit, and since the insurer waived the proof 
of loss it waived the ercdit, and the insured’s claim 
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matured when the loss occurred. The precise question 
was before this court in Home Fire Ins. Co. v. Fallon, 45 
Neb. 554, and it was there held: “Where an insurance 
company, either before suit brought or by answer in the 
action, denies that the policy was in force when the loss 
occurred, it cannot avail itself of a provision in the policy 
that no action shall be brought until sixty days after 
receipt of proofs of loss and adjustment.” 
The judgment of the district court is 
AFIIRMED. 


FRANCIS N. Grsson v. E. L. REED Er AL 
FILED MARrcH 17, 1898. No. 7944. 


1, Suit on Injunction Bond: DamaGes. In a suit upon an injunction 
bond given to procure an order restraining plaintiff from enforc- 
ing the collection of a judgment, his measure of damages is all 
damages which he has sustained by reason of the wrongful issuing 
of such injunction order. 


. 

All reasonable and necessary counsel fees, expenses, 
and costs which plaintiff has paid or for which he has become lia- 
ble by reason of the injunction, and the depreciation in value of 
the judgment debtor's property, on which the Judgment was a 
lien, during the time the injunction was in force, are proper ele- 
ments for consideration in determining what damages plaintiff 
has sustained. 


3. Wrongful Injunction: Evipence. An order dissolving an injunc- 
tion and dismissing the proceeding is generally an adjudication 
that the injunction ought not to have been granted. 


4, Injunction Bond: SurEevizs: EstoppeL. The signers of an injunc- 
tion bond are estopped in a suit thereon from asserting as a de- 
fense that the injunction order was broader than the application 
therefor. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Iteversed. 


E. H. Wooley, for plaintiff in error. 


A. N. Sullivan and Byron Clark, contra, 
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RaGan, C. 


In the district court of Cass county Francis N. Gibson 
recovered a judgement against FE. L. Reed. After the’ad- 
journment of the term of court at which this judgment 
was rendered Reed filed a petition to vacate the judg- 
ment. While this proceeding was pending, an execution 
was issued and by the sheriff levied upon certain personal 
property of Reed,—certificates of stock in a corpora- 
tion,—and thereupon Reed filed in the case an applica- 
tion for, and obtained, an order of injunction “Enjoining 
the defendant [Gibson] and the sheriff of said county of 
Cass, in the state of Nebraska, from collecting by execu- 
tion the judgment of the defendant [Gibson] against the 
plaintiff [Reed] obtained on the 4th day of December, 
A. D. 1889, and from selling on July 21, 1890, the stock 
of the plaintiff [Reed] in the Weeping Water Lime & 
Stone Company until the further order of this court.” 
This injunction order was issued on July 12, 1890, and 
remained in force to December 7, 1891. Reed at no time 
filed a bond or undertaking to supersede the judgment 
against him or stay the issuance of an execution thereon. 
To procure the order of injunction. Reed as principal, and 
Adams as surety, executed an undertaking or bond con- 
ditioned that they would pay to Gibson all damages 
which he might sustain by reason of such injunction, if 
it should be finally decided that such injunction ought 
not to have been granted. The present suit was brought 
by Gibson on this injunction bond and resulted in a ver- 
dict and judgment dismissing Gibson’s action, to review 
which judgment he has filed here a petition in error. 

The evidence tended to show that while the injunction 
order was in force the personal property which Gibson 
had caused to be levied upon depreciated in value; that 
at the time the injunction order was issued Reed had a . 
large amount of real estate in said Cass county upon 
which such judgment was a lien, and between the date of 
the injunction order and the date of its dissolution such 
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real estate depreciated in value; and while the injunction 
order was in force Reed caused valuable buildings and 
fixtures to be severed and removed from his real estate. 
The real estate and personal property of Reed were sold 
on execution after the dissolution of the injunction, but 
a sufficient amount was not realized from such sale to 
satisfy Gibson’s judgment. Gibson claimed upon the 
trial of this case that the depreciation which took place 
in the corporation stock of Reed and the depreciation 
which his real estate underwent during the time the in- 
junction order was in force were elements to be con- 
sidered by the jury in determining what damages he, Gib- 
son, had sustained by reason of the wrongful granting of 
the injunction. The district court by its instructions, 
however, limited the damages which Gibson might re- 
cover to the depreciation in value of the corporation 
stock during the time the injunction was in force. This 
was error. The theory of the district court seems to 
have been that the injunction order was broader than. 
the application for the injunction; that the latter only 
prayed the court for an injunction to restrain the sheriff 
and Gibson from selling the corporation stock levied 
upon, whereas the order of injunction issued restrained 
both the sheriff and Gibson from collecting by execution 
the judgment which Gibson had against Reed. The or- 
der of injunction is broader than the application made 
therefor, but the parties who signed this injunction bond 
are in no position to take advantage of that fact. They 
filed the application for an injunction, they procured the 
injunction order to be issued, and they cannot now be 
heard to say that they are not liable for the damages 
which Gibson has sustained by reason of the injunction, 
because the order restraining him and the sheriff was 
broader than the application made for such order. ‘The 
order, in express terms, commanded Gibson and the 
sheriff to refrain from enforcing or collecting the judg- 
ment. This order they were bound to obey at their peril. 
They were not obliged to look back lo the application for 
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an injunction, and then determine for themselves that 
they would obey so much of the injunction order as was 
asked for by the application and disregard the rest. The 
obligation of the signers of the injunction bond was to 
make good to Gibson all damages which he might sustain 
by reason of the injunction order, if it should be finally 
decided that the order ought not to have been granted. 
The order of the district court dissolving the injunction 
and dismissing the injunction proceeding was, in effect, 
an adjudication by the court that the injunction ought 
not to have been granted. (Dowling v. Polack, 18 Cal. 626.) 
Gibson was entitled to recover on the injunction bond all 
damages suffered by him which damages were the result 
of the injunction. If during the time this injunction was 
in force the corporation stock upon which Gibson had 
caused an execution to be levied depreciated in value, 
such depreciation was an element of Gibson’s damage; 
if during the time the injunction was in force the real 
estate of Reed depreciated in value from any cause, that 
depreciation was an element of damage; and if during 
the time the injunction was in force Reed removed, 
caused, or permitted to be removed, valuable fixtures 
and buildings from the real estate upon which the judg- 
ment of Gibson was a lien and thereby depreciated in 
value the real estate, this was an element of damage; 
and, in addition to these elements, Gibson was entitled 
to recover all the reasonable and necessary attorney’s 
fees, costs, and expenses which he had sustained, or for 
which he had become liable, in resisting and attempting 
to discharge the injunction proceeding. The judgment 
of the district court is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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T. N. Harrzeutu v. A. C. MCCLURG BT AL. 
FriLED MAnrcn 17,1898. No. 7889. 


1. Action on Note: Preririon. A petition in a suit upon a promissory 
note, made a part of the petition, which alleges that the defendant 
executed and delivered the note to the plaintiff, that such note is 
wholly due and payable, and that the defendant wholly neglects 
to pay the same, or any part thereof, states a cause of action. 


:———. It is not essential to such a petition that it negative 
the payment of the note by a stranger thereto. 


3. Construction of Pleadings. The allegations of every pleading are 
to be liberally construed. (Code of Civil Procedure, sec. 121.) 


4, Parties in Appellate Court: PLEApIne. The fact that the parties 
made plaintiffs in the district court are different from those named 
in the summons issued by the justice of the peace affords no reason 
for striking off the petition filed in the district court. 


5. Pleading and Proof. Every material allegation of a petition not 
denied by answer, except allegations of value or amount of dam- 
age, stands confessed by the defendant and need not be proved by 
the dlaintiff. (Code of Civil Procedure, sec. 134.) 


Error from the district court of Buffalo county. Tried 
below before SincuAIR, J. Affirmed. 


Dryden & Main, for plaintiff in error. 
Calkins & Pratt, contra. 


RaGan, C. 


T. N. Hartzell has filed a petition in error in this court 
to review a judgment of the district court of Buffalo 
county recovered against him in favor of A. C. ere 
and others on a promissory note. 

1. The first argument is that the petition does not state 
a cause of action. The petition alleges that the plain- 
tiffs are partners doing business under the firm name 
of A. C. McClurg & Co.; that on April 19, 1894, for a 
valuable consideration, Hartzell executed and delivered 
to plaintiffs his promissory note in writing, wherein and 
whereby he promised to pay to plaintiffs’ order the sum 
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of $150 September 1, 1894, with interest thereon from 
date until paid; that said note is wholly due and payable, — 
and defendant wholly neglects to pay the same or any 
part thereof. Wherefore plaintiffs demand judgment 
against said defendant, ete. The argument that the pe- 
tition does not state a cause of action is that it does not 
expressly aver what amount is due on the note; that 
any amount is due to the plaintiffs from the defendant 
on the note; that it does not expressly allege that the 
note is unpaid. We think, however, the petition states 
a cause of action. The averments of the petition suffi- 
ciently show the making of a contract and its breach. 
It is said by counsel for the plaintiff in error that the 
petition does not negative the possibility that the note 
might have been paid by some party other than the 
maker. This is true, but a petition does not need to 
negative such a possibility. If the note had been paid 
by the maker or any other person, that was affirmative 
matter of defense. (Ashland Land & Live Stock Co. v. May, 
D1 Neb. 474, and cases there cited.) But it is insisted that 
the petition is to be construed most strongly against the 
pleader. Assuming this argument to be correct the 
pleading is not to be given an unreasonable construction, 
and such a construction as requires it to negative the 
payment of the note sued upon by any person whomso- 
ever. But the petition is not to be strictly construed, for 
section 121 of the Code of Civil Procedure requires the 
court in the construction of every pleading to give the 
averments thereof a.liberal construction for the purpose 
of determining its effects and with a view to promoting 
substantial justice between the parties litigant. The 
contention of counsel that the petition does not state a 
cause of action because it does not expressly allege non- 
payment is supported by Schroufe v. Clay, 11 Pac. Rep. 
[Cal.] 882, but we decline to follow that case. 

2. This suit was originally brought before a justice of 
the peace, and after McClurg and others had filed their 
petition in the district court Hartzell moved that court 
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to. strike the petition from the files for the reason that the 
plaintiffs in the district court were different from the 
plaintiffs named in the summons in the justice court. 
The overruling of this motion is the second argument 
made here. The court did not err in overruling this mo- 
tion. The fact that the parties made plaintiffs in the 
district court were different from those named in the sum- 
mons issued by the justice of the peace afforded no reason 
whatever for the striking off of the petition filed,in the 
district court. The summons issued by the justice no- 
tified Hartzell that he had been sued by A. C. McClurg 
& Co. The petition filed in the district court is in the 
name of A. C. McClurg and Frederick B. Smith, the pe- 
tition alleging that they were partners doing business 
under the firm name of A. C. McClurg & Co. The only 
part of the justice’s record which we have is the summons, 
and for aught the record shows McClurg and Smith may 
have been the plaintiffs in the bill of particulars filed in 
the justice court. Counsel in their brief say that the bill 
of particulars in the justice court was amended so as to 
make McClurg and Smith plaintiffs instead of A. C. Mc- 
Clurg & Co., and that this was done over their objection. 
But we are not reviewing the ruling of the justice of the 
peace in allowing that amendment to be made. If coun- 
sel thought that action of the justice erroneous, they 
should have taken an exception to it and taken the case 
on error to the district court. But if the plaintiffs in the 
bill of particulars before the justice were the same plain- 
tiffs that are in the petition in the district court, and 
counsel say that they are, this is an unanswerable reason 
why the district court should have overruled counsel’s 
motion to strike the petition from the files. 

3. A third argument is that the finding upon which 
the judgment is based is unsupported by the evidence. 
This argument is based on the contention that the peti- 
- tion avers that McClurg and Smith were partners doing 
business under the name of A. C. McClurg & Co. Coun- 
sel say there is no evidence in the record to sustain this 
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averment. The eminent counsel seem to overlook the 
fact that they did not answer in the district court the 
petition of McClurg & Co. The allegation in the petition 
that McClurg & Smith were copartners doing business 
under the firm name of McClurg & Co. was a material 
allegation, and since that allegation was not denied by 
an answer it stood confessed and McClurg & Co. were not 
obliged to introduce any evidence to prove it. (Code of 
Civil Procedure, sec. 134; Slater v. Skirving, 51 Neb. 108.) 

4. A fourth argument here is that the court erred in 
admitting in evidence the note sued on, as there was no 
proof that it was the property of the plaintiffs below. 
The petition alleged that Hartzell made and delivered 
the note to the plaintiffs McClurg and Smith, and that 
they were copartners doing business as A. C. McClurg & 
Co. These were material allegations which by Hartzell’s 
failing to answer stood admitted by him as true, and 
McClurg & Co. were not obliged to prove it; and since 
the note was payable to A. C. McClurg & Co. and in their 
possession, the presumption arose that they owned it, 
and, in the absence of a denial of those facts, that pre- 
sumption became conclusive. 


The judgment of the district court is 
, AFFIRMED. 


T, N. HARTZELL v. A. C. MCCLURG ET AL. 
FILED MARCH 17, 1898. No. 7888. 


1. Action on Note: PETITION. In a suit upon a promissory note the 
petition, after alleging the execution and delivery of the note by 
the defendant to the plaintiff, averred: ‘‘That afterwards the 
plaintiff sold and discounted said note, and that the holder 
thereof, at its maturity, presented it for payment and it was dis- 
honored; that by reason of the neglect and refusal of the said 
defendant to pay said note the plaintiff was compelled to ‘take up’ 
said note.” Held, That this averment was the ordinary and con- 
cise language of business men, and, when liberally construed in 
accordance with section 121 of the Code of Civil Procedure, means 
that the plaintiff, upon the dishonor of the note, paid the amount 
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due therean to its holder, and he pNeesin on surrendered the note 
to plaintiff. 


INporste. The money paid by plaintiff to the 
jndorsee was not paid for the benefit of the maker of the note, 
but to protect the plainliff’s contract of indorsement; and the ef- 
fect of the payment and redelivery of the note to the plaintiff 
was to vest the plaintiff with the equitable title to the note. 


3. $ — 2 . The equitable owner of a negotiable prom- 
issory note in his possession may maintain an aciion thereon in 
his own name. 


Error from the district court of Buffalo county. Tried 
below before Sixcuatn, J. Affirmed. 


Dryden & Main, for plaintiff in error. 
Calkins & Pratt, contra. 


RaAGan, C, 


T. N. Hartzell has filed a petition in error in this court. 
to review a judgment of the district court of Buffalo 
county recovered against him in favor of A. C. McClure 
and others on a promissory note. 

The facts in this case and the arguments assigned here 
for its reversal are the saine in all respects as in /Turtzell 
v. MeCluirg, 54 Neb. 318, just decided, with this excep- 
tion: In this case the petition, after alleging that Hart- 
zell executed and delivered to McClurg & Co. the note 
sued on, that it was due and no part thereof had been 
paid, and that the maker of the note had neglected and 
refused to pay the note, averred “that afterwards [that 
is, after the execution and delivery of the note by the 
maker] the said plaintiffs, for a valuable consideration, 
sold and discounted said note, and that at the maturity 
thereof the owners, in the usual course of business, 
“amused said note to be presented at the City National 
Bank, the place of payment thereof, for payment, and 
payment was refused thereof, and that said note wais 
protested for non-payment therefor, at the costs 0” $3.10, 
and that by reason of the neglect and refusal of the said 
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defendant to pay said note these plaintiffs were com- 
pelled to take up said note and pay said protest fees.” 
The argument is now made that the petition does not 
state a cause of action because it does not allege that 
McClurg & Co. repurchased the note from their indorsee, 
or at the bringing of the suit were the owners of the note; 
in other words, the argument is that the averment of 
the petition that the plaintiffs were compelled to take 
up said note when it was dishonored has no legal mean- 
ing; that the petition is to be construed most strongly 
against the plaintiffs, and that if the averment that the 
plaintiffs were compelled to take up said note means any- , 
thing it means that they paid the note, and that there- 
fore the plaintiffs have no cause of action against the 
maker of the note on that instrument, but their cause of 
action against the maker of the note is for money paid 
for his use. The Code requires every pleader to state 
the facts which constitute his cause of action or defense 
in ordinary and concise language. (Code of Civil Pro- 
cedure, sec. 92.) We think this petition complies with 
the Code. The averment that the. plaintiffs were com- 
pelled to take up the note indorsed by them upon its 
dishonor is the language of business men. It is ordi- 
nary and concise language, and, liberally construed in 
accordance with section 121 of the said Code, it means 
that the note not being paid when due, the plaintiffs, in 
compliance with their contract of indorsement, paid the 
amount of it to the holder and that he surrendered it to 
them. The argument that the plaintiffs cannot maintain 
an action on the note but must sue the maker thereof for 
money paid for his use is untenable. The money paid by 
the plaintiffs to the indorsee of this note was not paid 
. for the benefit of the maker of the note, but it was paid 
to protect the plaintiffs’ contract of indorsement, and the 
effect of the payment and the redelivery of the note to 
the plaintiffs was to vest the plaintiffs with the equitable 
title to the note; and if it be conceded that the note has 
never been formally indorsed back to the plaintiffs, and 
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that therefore they have not the legal title to the note, 
they still had the equitable title, and being the equitable 
owners of the note and in possession of it, they could 
maintain an action upon it in their own names. (Greeley 
State Bank v. Line, 50 Neb. 484.) 


JUDGMENT AFFIRMED. 


RICHARDSON DRUG COMPANY, APPELLEE, V. HENRY 
MEYER ET AL., APPELLANTS. 


FILED Marcn 17, 1898. No. 7850. 


1. Equity Jurisdiction. The test of equity jurisdiction is the absence 
of an adequate remedy at law; but an adequate remedy at law is 
one that is as practicable and efficient to the ends of justice and 
its prompt administration as the remedy in equity. 


2. 


: FRAUDULENT CONVEYANCES: PROCEEDS: INJUNCTION. Evi- 
dence examined, and held to sustain the findings of the district 
court, 


APPHAL from the district court of Douglas county. 
Heard below before AMBROSE, J. A/firmed. 


Cavanagh & Thomas, for appellants. 
Bartlett, Baldrige & De Bord, contra. 


RAGAN, C. 


In October, 1892, Park Bros., a copartnership, owned 
a grocery stock and a drug stock in Waterloo, Nebraska, 
and on that date they sold their drug store to one J. M. 
Park, a brother of the individual brothers of the copart- 
nership, but himself not one of said copartners. Sub- 
sequently J. M. Park became indebted to the Richardson 
Drug Company for drugs purchased. In December, 1892, 
Park Bros. failed and Meyer & Co. brought suit against 
them and caused both the grocery store and drug store 
to be attached as their property. The Richardson Drug 
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Company brought a suit, without attachment on its 
claim, against J. M. Park, and on February 18, 1893, 
recovered a judgment. Before this judgment was re- 
covered Park Bros. had moved to discharge the attach- 
ment sued out by Meyer & Co., and before, or about the 
time that the Richardson Drug Company’s suit went to 
judgment, an agreement was entered into between Park 
Bros., Meyer & Co., and J. M. Park, the effect and result 
of which was that Park Bros. abandoned their defense 
to the action of Meyer & Co., withdrew their application 
to discharge the attachment, paid J. M. Park $175 in 
money, and took the entire property attached in satisfac- 
tion of their indebtedness of Park Bros. Meyer & Co., 
however, did not dismiss their attachment proceeding, 
nor their suit, but took judgment and caused the attached 
property to be sold. This sale occurred about the time 
the Richardson Drug Company obtained its judgment, 
and it,execution having been issued and returned unsatis- 
fied, then instituted this suit to enjoin the sheriff from 
paying the proceeds of the sale of the drug store to Meyer 
& Co. and prayed the court for a decree that the proceeds 
of the sale of the drug store should be paid to it, at least 
to the extent of satisfying the judgment against J. M. 
Park. The drug company had a decree as prayed, and 
Meyer & Co. have appealed. 

1. The first argument is that the petition of the drug 
company does not state a cause of action; or, as counsel 
for appellants put it, it shows upon its face that the drug 
company bad a complete and adequate remedy at law for 
the relief sought by this injunction proceeding, and was 
therefore not entitled to the protection of a court of 
equity. This argument is untenable. The test of equity 
jurisdiction is the absence of an adequate remedy at law; 
but an adequate remedy at law is one that is as practica- 
ble and efficient to the ends of justice and its prompt 
administration as the remedy in equity. (Bankers Lafe 
Ins. Co. v. Robbins, 58 Neb. 44, and cases there cited.) 
At the time the Richardson Drug Company obtained its 
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judgment it might have caused an execution to be levied 
upon these goods; but they were then in the hands of 
the sheriff under the attachment issued by Meyer & Co.; 
in other words, the property was in custody of the law, 
and had the execution been issued and the sheriff levied 
it, he would have had to do so subject to the attachment 
of Meyer & Co., and after the sale of the property the 
drug company would have had to institute this or some 
similar proceeding for the purpose of having the court 
determine the priority of liens. 

2. A second argument is, in substance, that the find- 
ings of the district court are not sustained by sufficient 
evidence. The district court found that the sale of the 
drug steck made by Park Bros. to J. M. Park in October, 
1892, was made in good faith and for a valuable con- 
sideration; in other words, that it was not fraudulent. 
The evidence sustains this finding. The district court 
further found that the agreement entered into between 
Park Bros., Meyer & Co., and J. M. Park which resulted 
in the drug stock being turned over to Meyer & Co. in 
satisfaction of the debt which Park Bros. owed them was 
fraudulent. The evidence sustains this finding. The 
decree of the district court is right and is 

AFFIRMED. 


A. J. NEIMEYER LUMBER COMPANY V. BURLINGTON & 
MissouRI River RaAi~tRoaAD COMPANY. 


FILED MarcH 17,1898. No. 7691. 
1. Sales: PLAcE oy DreLttvery. Where delivery of property sold is to 


take place is to be determined by the contract between the vendor 
and vendee. 


2. If the contract between the parties expressly pro- 
vides that delivery shall be made at a certain place, then the 
vendor’s title to the property is not divested until delivery is so 
made. 

3. DELIVERY TO CARRIER. Where the contract between a 


25 
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vendor and vendee is silent upon the subject of the place of de- 
livery, then the delivery of the property by the vendor to a carrier 
for transportation, consigned to the vendee, divests the vendor’s 
title to the property, and the vendee’s title, from the moment of 
such delivery to the carrier, attaches. 


In such a case the carrier is, in contemplation of 
law, the bailee of the person to whom, and not by whom, the goods 
are consigned. 


:—-—: BILL or Lapine. Where a vendor of goods delivers 
them to a carrier for transit to his vendee, and causes the goods 
to be consigned in the bill of lading to himself, his agent, or his 
order, the presumption arises that he thereby intended to retain 
the title in himself to the goods. Per Racan, C. 


: ———. Where a vendor of goods delivers them to 
a carrier for transit and causes his vendee to be named in the bill 
of lading as the consignee of the goods, the presumption arises 
that the vendor by that act intended the title to the goods to vest 
in the vendee on their delivery to the carrier for shipment. Per 
RaGan, C. . 


1. : TirLe. The prepayment of freight by a vendor on 
goods sold and shipped to his vendee is prima facie evidence of an 
intention on the part of the vendor to retain the title to the goods 


while in transit. Per RaGan, C. 


CoNnsTRUCTION OF ConTRACT: DELIVERY TO CaRRiger. The 
contract between a vendor and vendee set out in the opinion con- 
strued, and /icld that the delivery of the property sold took place 
at the place of its shipment and that the title to the property 
vested in the vendee on its delivery by the vendor to the carrier 
for transit to the vendee. Per Raqan, C. 


8. 


9, ———: SrorpraGE IN TRANSITU. In order that a vendor of goods 
may exercise the right of stoppage in transitu it is essential that 
the goods at the time be in transit from such vendor to his im- 
mediate vendee. Per Ragan, C. : 


10. ———: D. of Omaha ordered a bill of lumber of S. of Dal- 
las, Texas. S. not having the lumber in stock, sent the order to 
N. at Waldo, Arkansas, requesting him to ship the lumber to D. 
at Omaha on account of S. and send him the invoice and bill of 
lading. This was done. While the lumber was in transit S. failed 
and N. notified the carrier in possession not to deliver the lumber. 
The carrier delivered to D., the consignee, and N. sued the carrier 
for conversion. Held, (1) That the transaction amounted to a 
sale and delivery by N. to S. at Waldo; (2) a resale and delivery 
by S. at Waldo to D.; (3) that the lumber, when it left Waldo, was 
not in transit from N. to S., hnt from §. to D.; (4) that N. was not 
D.’s vendor, but consignor merely, and could not exercise the right 
of stoppage in transitu. Per Racan, C. 
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Error from the district court of Douglas county. 
Tried below before AMBROSE, J. Affirmed. 


See opinions for references to authorities. 
A. 8. Churchill, for plaintiffs in error. 
C. J. Grecne and C. V. Aliles, contra. 


RAGAN, C. 


C. N. Deitz is a lumber merchant in the city of Omaha, 
Nebraska, and will be hereinafter designated as Deitz. 
The A. J. Neimever Lumber Company are a corporation 
engaged in the manufacture and sale of lumber at Waldo, 
Arkansas, and will be hereinafter designated as Neimeyer 
& Co. Simpson, Perkins & Co. are lumber merchants in 
the city of Dallas, Texas, and will be hereinafter desig- 
nated Simpson & Co. The Burlington & Missouri River 
Railroad Company in Nebraska is a railway corporation 
organized under the laws of this state and will be herein- 
after designated as the railroad company. About Janu- 
ary 1, 1892, Deitz ordered of Simpson & Co. a large quan- 
tity of a certain class of lumber. It appears that Simpson 
& Co, did not have the material ordered on hand and pnr- 
chased the lumber to fill the order from Neimeyer & Co., 
and they, in pursuance of the directions of Simpson & 
Co., shipped it by rail to Deitz, the bilts of lading issued 
by the initial carrier being made out to Deitz, consignee. 
Soon after the shipment of this lumber, which consisted 
of 17 car loads, Simpson & Co. failed and Neimeyer & Co. 
then notified the railroad company, into whose possession 
as a common carrier the lumber shipped had come as the 
last carrier in the line of transit, of the insolvency of 
Simpson & Co., that the 17 cars of lumber belonged to 
them, Neimeyer & Co., to hold such lumber, and not to 
deliver it to Deitz. It seems that when the railroad com- 
pany received this notice it had already delivered 6 car 
loads of the lumber, and disregarding the notice of Nei- 
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nieyer & Co. delivered the other 11 cars also to Deitz, and 
thereupon Neimeyer & Co. brought this suit against the 
railroad company in the district court of Douglas county 
to recover the value of the 11 cars of lumber delivered by 
it to Deitz after receiving notice not to deliver. The 
railroad company had a verdict and judgment, and Nei- 
meyer & Cv. have filed here a petition in error to review 
the same. 

1. Neimeyer & Co. contend that by virtue of the con- 
tract existing between them and Simpson & Co. the de- 
livery of the 17 cars of lumber shipped to Deitz was to 
take place at Omaha, Nebraska, and that until the lum- 
ber reached that place the title thereto remained in Nei- 
meyer & Co., and that the railroad company, all the time 
it had such lumber in its possession, held it as the agent 
and bailee of Neimeyer & Co. A vendor’s title to prop- 
erty sold by him is divested on its delivery to his vendee, 
and immediately upon such delivery the title to the prop- 
erty vests in the vendee; but where delivery of property 
sold is to take place is, of course, to be determined by the 
contract between the vendor and vendee; and if the con- 
tract between the parties expressly provides that delivery 
shall be made at a certain place, then the vendor’s title 
to the property is not divested until delivery is made at 
such place. But the universal holding of the courts is 
that where the contract between the vendor and vendee 
is silent upon the subject of the place of delivery, the 
delivery of the property by the vendor to a carrier, for 
transportation to the vendee, of itself then and there di- 
vests the vendor’s title to the property, and the vendee’s 
title to such property, from the moment of such delivery 
to the carrier, attaches. (21 Am. & Eng. Ency. Law 528- | 
530; Benjamin, Sales [2d ed.] secs. 181, 682; 2 Chitty, 
Contracts [11th Am. ed.] 1201; Smith v. Gillett, 50 I. 
290; Arulder v. Ellison, 47 N. Y. 36, and cases there cited; 
McKee v. Bainter, 52 Neb. 604; Congdon v. Kendall, 53 Neb. 
282.) In such case the carrier is, in contemplation of law, 
the bailee of the person to whom and not by whom 
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the goods are sent. Keeping in view these principles we 
now proceed to an examination of the contract existing 
between Neimeyer & Co. and Simpson & Co., which re- 
sulted in the former seHing to the latter the 17 car loads 
of lumber involved in this controversy. The contract 
existing between these parties is found in certain letters 
which passed between them. It would seem that prior 
to January 8, 1892, Neimeyer & Co. had sent out to the 
lumber dealers of the country statements showing the 
various kinds of lumber which they manufactured and 
had for sale, and it was prior to this date that Deitz had 
ordered of Simpson & Co. the bill of lumber which the 
latter did not have on hand. On this date, January 8, 
1892, Simpson & Co. wrote Neimeyer & Co., saying: “We 
received your stock sheet sometime since, and herewith 
send you two orders, which you will find very nice ones. 
Please name your figures as low as possible on these 
orders. * * * Also inclose us your lowest f. 0. b. 
price list.” Accompanying this letter were the two or- 
ders mentioned therein. These orders, so far as material 
here, were as follows: “A. J. Neimeyer Lumber Company, 
Waldo, Ark.: Ship to C. N. Deitz, Omaha, Nebraska. 
* * * 17 cars of certain described lumber. If for any 
reason you cannot ship, promptly advise. Please also 
send bill of lading and invoice to us at Dallas.” Nei- 
meyer & Co. at once filled the order of Simpson & Co. by 
shipping the 17 car loads of lumber as already stated to 
Deitz and on January 9, 1892, wrote to Simpson & Co. 
as follows: “Your valued order of January 8 received 
and filed for prompt shipment, with the exception of two 
iiems. * * * We have filled your order as follows: 
[Here follow the description and price of the lumber in 
the 17 cars.] Prices f. 0. b. Omaha, Nebraska.” It is 
to be observed that in the correspondence between Simp- 
son & Co. and Neimeyer & Co. the question of the place 
of delivery of this lumber was not inquired about nor dis- 
cussed. The place of the delivery of the lumber was not 
the subject of the negotiations. The expression in the 
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Neimeyer & Co. letter of January 9, “Prices f. 0. b. 
Omaha, NeLraska,” they insist affords conclusive evi- 
dence that the intention of the parties was that the 
delivery of this lumber to Simpson & Co. should take 
place at Omaha, Nebraska. Three witnesses testified 
on the trial as to the meaning among railroad men and 
shippers of the expression, “Prices f. 0. b. Omaha, Ne- 
braska.” One of them said it meant “that the price 
named in the shipper’s inveice is the price at Omaha.” 
Another said it meant “to ke delivered at Omaha free on 
board cars.” Neimeyer himself, president of Neimeyer 
& Co., testified: “If we say f. o. b. Oimaha, that mess 
that is the price delivered at Omaha.” We think the 
true construction of the contract is the one placed thereon 
by the district court, and is in line with the explanation 
of the phrase in the contract under consideration made 
by the first and last of the witnesses just named. The 
word “prices” which precedes “f. 0. b. Omaha, Nebraska,” 
is of Dnportance in the construction of this contract. By 
that expression Neimeyer & Co. meant that the prices 
which they had affixed to the himber soid Simpson & Co. 
were to be the prices which the lumber should cost Simp- 
son & Co. at Omaha; not that the delivery of the lumber 
to Simpson & Co. should take place at Omaha, but that 
the price charged Simpson & Co. by Neimever-& Co. for 
the lumber was to Le its price at Omaha; in other words, 
that Neimeyer & Co. should pay the freight on this lum- 
ber from Waldo, Arkansas, to Omaha, Nebraska; or, 
what is the same thing, that Simpson & Co., or their ven- 
dee, Deitz, might pay the freight and then remit the pur- 
chase price of the lumber less the freignut. But the fact 
that Neimeycr & Co, agreed to pay the freight on this 
lumber from its place of shipment to its place of desti- 
nation dces not afford conclusive evidence that the de- 
livery of the lumber was to take place at Omaha, Ne- 
braska. To summarize: The contract between Neimeyer 
& Co. and Simpson & Co. was this: Neimeyer & Co. sold 
them 17 car loads of lumber at the price of $ at 
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Omaha—not the delivery at Omaha but the price at 
Omaha; and Simpson & Co., by their letter of January 
8, when asking Neimeyer & Co. to inclose “us your lowest 
f. o. b. price list,” were seeking to ascertain from Nei- 
meyer & Co. what the lumber would cost them, Simpson 
& Co., at Omaha; and when Neimeyer & Co, answered 
that letter and shipped the goods and said, “Prices f. 0. b. 
Omaha, Nebraska,” they meant to infovin, and did in- 
form, Simpson & Co. what the lumber would cost them 
in Omaha, Nebraska. he contract then between the 
parties, as evidenced by their correspondence, does not 
provide that the delivery of this lumber should take 
place at Omaha. To give that construction to the con- 
tract the expression, “prices f. 0. b. Omaha,” would have 
to read “delivery f. 0. b. Omaha.” To give the contract 
this effect would be to put a violent and unnatural con- 
struction upon the language used. : 

We havé been referred by counsel for plaintiffs in error 
to several cases, which, he insists, sustain his construc- 
tion of this contract. We have carefully examined all 
these cases, and not one of them, we think, is in point 
here, and we confidently say that no decision of any court 
can be found which has construed “prices free on board” 
at a named place as equivalent to “delivery free on 
board” at such place. Among the cases cited by counsel 
for plaintiffs in error are the following: Gates v. Chicago, 
B.&é Q. R. Co., 42 Neb. 379. But this case has no bearing 
whatever on the question under consideration here. It 
simply holds that a carrier makes delivery of goods to a 
consignee thereof at its peril unless at the time of de- 
livery the bill of lading be surrendered. To the same 
effect is Cnion P. R. Co. v. Johuson, 45 Neb. 57. And in 
Nhellenterger v. Fromont, I. & al. V. i. Co., 45 Neb. 487, the 
title to the goods sold never passed to the vendee, as he 
procured their delivery to him by fraud. 

Ntock v. Inglis, 12 L. R. Q. B. Div. [Eng.] 564, so far as 
the same bears upon the question under discussion here, 
is an authority against the contention of plaintiffs in 
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error. In that case a merchant ordered 200 tons of sugar. 
The vendor shipped 400 tons of sugar consigned to the 
city where the purchaser lived. The goods were Jost at 
sea. After the vessel left its wharf the seller sent in- 
voices of 200 tons of this sugar to the vendee, who, upon 
its receipt, paid the price of the 200 tons of sugar and 
obtained the bill of lading for the same. The sugar was 
insured, and the vendee sued the insurance company for 
the value of the 200 tons of sugar lost. The insurance 
company claimed that the title to this 200 tons of sugar 
never vested in the vendee, because that specific amount 
of sugar was not set apart and delivered by the vendor 
to the carrier for the vendee, and that, therefore, he had 
no insurable interest in the sugar lost. But the court 
ruled that the action of the seller, after the ship left its 
wharf, in sending to the vendee an invoice for 200 tons 
of the 400 tons shipped, was a delivery of 200 of the 400 
tons of sugar shipped to the vendee at the time of its ship- 
ment. This case rests upon the principle that whether 
the vendor delivered to the vendee 200 tons of the sugar 
shipped at the time of the shipment was a question of 
intention to be gathered from the vendor’s conduct, and 
that his making out an invoice of the 200 tons and trans- 
_ mitting it to the vendee, after the ship sailed, evinced his 
intention of vesting the title of 200 tons of the sugar in 
the vendee at the time the whole cargo was put on ship- 
board. 

Another case cited by plaintiffs in error is Miller v. 
Seamans, 35 Atl. Rep. [Pa.] 1384. The contract in that 
case was made in I’ebruary, 1894, between Miller, of 
Elmira, New York, and Seamans & Co., of Williamsport, 
Pennsylvania, and by the contract Miller agreed to sell 
to Seamans & Co. 406,000 feét of hemlock lumber belong- 
ing to Miller and then piled in the lumber yard of the 
Dent Lumber Company at Du Boistown, Pennsylvania, 
at a price of $8.25 per thousand shipping count f. o. b. 
cars Williamsport. The lumber was to be Joaded, in- 
spected, and measured as ordered by the purchasers. 
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After a quantity of this lumber had been shipped and 
delivered to Seamans & Co. a flood occurred and washed 
away the part of the lumber which had not been shipped, 
and Miller sought to recover the purchase price of the 
lumber washed away from Seamans & Co. upon the 
theory that he had delivered the 406,000 feet of lumber 
to them on the date of the contract of sale. But the 
court held “that title did not pass until measurement, 
inspection, and actual shipment,” and then only as to the 
amount shipped; and that plaintiff, Miller, had to bear 
the loss of such part of the lumber as not having been 
measured, inspected, and shipped was carried away by 
the fluod. But this case is not an authority for the con- 
tention of the plaintiffs in error here. It is not a decision 
that “Prices f. 0. b. Omaha” is equivalent to “delivery 
f.0. b. Omaha.” The principle upon which the case rests 
and was decided is that the contract of sale was an ex- 
ecutory one and that no title to the lumber agreed to be 
sold passed to the vendee until the lumber was measured 
and inspected. 

The argument of plaintiffs in error that delivery was 
to take place in Omaha because, in answer to an inquiry 
of their vendees, the plaintiffs in error named the price 
of the goods at that point is not sustained by any au- 
thority that I have been able to find. On the other hand 
the cases in which the question has been presented are 
-against the contention of plaintiffs in error. One of these 
cases is Star Glass Co. v. Longley, 64 Ga. 576. In that case 
it was held that if the seller, upon inquiry, priced goods 
to the buyer and thereupon the buyer ordered at that 
price and the seller delivered the goods to a common 
carrier consigned to the buyer there was a complete sale 
at the price named. In Mee v. MeNider, 109 N. Y. 500, the 
vendor resided in London, and the vendee in the city of 
New York. By the contract between the parties the 
vendor sold to the vendee 500 bags of cocoa at fifty-nine 
shillings per hundred weight. These fifty-nine shillings 
per hundred weight, by the terms of the contract, were 
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“to include cost, freight, and insurance;” and it was held 
that the title of the vendee to the cocoa vested upon its 
delivery ou board ship for transit to New York. There is 
no difference in principle between this case and the one 
at bar, so far as regards the terms of the contract under 
consideration. Here the vendors agree to sell the vendees 
lumber for so many dollars, and this price includes the 
freight from the place of shipment to the lumber’s desti- 
nation, and by the contract the bills of lading are to be 
sent by the vendors to the vendees, Simpson & Co. 

Thus far we have considered whether it was the mutual 
intention of the parties that the title to the lumber sold 
should vest in the vendees only upon its arrival and de- 
livery at Omaha; and the contract—the correspondence 
—between the parties does not afford evidence that such 
was their intention, but rather that the thing specially 
negotiated about between the parties was the price of the 
lumber, and the contract does not afford evidence that 
the parties did intend that the delivery of the lumber 
should take place at Omaha, but left the delivery to take 
place in the ordinary manner of the delivery of goods by 
a vendor when ordered by a distant vendee. But, not- 
withstanding the sale of this lumber by Neimeyer & Co. 
and its delivery to a carrier consigned to their vendee, 
Neimeyer & Co. might have exercised the jus disponendi, 
as it is called in the text-books, over the property sold; 
that is, Neimeyer & Co. might have retained the title to. 
the lumber shipped, and by exercising this right made 
the carrier of this lumber their bailee. (1 Schouler, Per- 
sonal Property [8d ed.] sec. 271, and cases there cited.) 
The claim of the plaintiffs in ervor here is that they did 
exercise this jus disponendi, and that notwithstanding 
they sold the lumber to Simpson & Co., and at their re- 
quest consigned it to Deitz, they retained the title and the 
carvier held it as their bailee. We know what Neimeyer & 
Co. did, and the question before us now is whether their 
conduct in the premises authorizes an inference that not- 
withstanding the sale and the shipment of these goods 
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they intended to retain title until their arrival in Omaha. 
Their intention must be found in their conduct, and it is 
that intention that we are now in-pursuit of, and for the 
purpose of ascertaining it it is our duty to follow every 
trail, however dim and tortuous it may be, which leads in 
the direction of such intention. If Neimever & Co. at the 
time of the shipment of these goods intended to reserve 
in themselves the title thereto until their arrival at 
Omaha, it must have been because by so reserving the 
title they desired to make themselves sure of receiving 
the pay for the goods sold before they should part with 
them.” Certainly they would not voluntarily, and in the 
absence of a contract requiring them to do so, reserve 
the title for the purpose of suffering the loss in case the 
goods should be destroyed in transit. But by the con- 
tract of sale between Neimeyer & Co. and Simpson & Co. 
these goods were not sold for cash on delivery but on 
sixty days’ time. If the goods then had been consigned 
by Neimeyer & Co. to Simpson & Co. at Dallas, Texas, 
the fact that they were sold on sixty days’ time would 
afford a presumption that the sellers did not intend at the 
time they shipped them to reserve title in themselves until 
they were paid.for. Again, it is to be remembered that 
Neimever & Co. did not sell these goods to Deitz, their 
cousignee, and it is an unreasonable claim on the part of 
Neimeyer & Co. to say in the face of this record that they 
sold the goods to Simpson & Co. on sixty days’ time and 
at their request consigned them to Deitz and yet all the 
time intended to retain the title to these goods. Are we 
to understand from the argument of Neimeyer & Co. that 
they did not intend that these goods should be delivered 
to Deitz until sixty days from the date of their shipment? 
At the time Neimeyer & Co. shipped these goods thev 
night have caused themselves to have been made con- 
signees in the bill of lading, and had they done this, 
then their conduct in so doing would have authorized 
the presumption that they thereby intended to. reserve 
the title to the goods, and that the carrier held them 
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as their bailee. (2 Schouler, Personal Property [3d ed.] 
sec. 273, and cases there cited; Usher, Sales of Per- 
sonal Property secs. 228, 230, and cases there cited; 
Newmark, Sales sec. 147, and cases there cited; R. M. 
Benjamin, Principles of Sales 92, where the rule is 
thus concisely stated: “Where goods are shipped and 
by bill of lading the goods are delivered to the order of 
the seller or his agent, the seller is prima fucie deemed to 
reserve the right of disposal;” irst Nat. Bank of Cairo v. 
Crocker, 111 Mass. 163; Merchants Nat. Bank of Cincinnati 
v. Bangs, 102 Mass. 291; Seeligson v. Philbrick, 30 Fed. 
Rep. 600.) But Neimeyer & Co. at the time they shipped 
these goods did not cause them to be consigned to them- 
selves, to their agent, or to their order. On the contrary 
they caused these goods to be consigned to Deitz, the 
vendee of their vendees, and this fact authorizes the in- 
ference that it was then and there the intention of Nei- 
meyer & Co. that the title to the goods should pass upon 
their delivery to the carrier for transit to their vendees’ 
vendee. Upon this subject the cases are all one way. 

In Usher, Sales of Personal Property, sec. 232, it is 
said: “If the bill of lading, or other written evidence of 
the delivery to a carrier, be taken in the name of the 
consignee, or be transferred to him by indorsement, this. 
if not controlled by other evidence, affords the strongest 
proof of the intention of the seller not to retain his hold 
on the property after it is taken by the carrier as security 
for payment of the price.” 

In Newmark, Sales, sec. 152, it is said: “For it has been 
declared to be perfectly well settled that if a consignor 
in such a case wishes to prevent the property in the 
goods, and the right to deal with the goods while at sea, 
from passing to the consignee, he must by bill of lading 
make the goods deliverable to his own order, and forward 
the bill of lading to an agent of hisown. And if he does 
not do that, though he still retains the right of stopping 
the goods in transitu, yet, subject to that right, the prop- 
erty in the goods and the right to the possession of the 
goods is in the consignee.” 
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In 2 Schouler, Personal Property [3d ed.] sec. 264, it is 
said: “Delivery is a circumstance often considered in 
connection with the appropriation of specific chattels 
under a contract. It is doubtless well established as the 
rule both of England and America that where—all other - 
things being equal—a seller delivers goods to the buyer 
or to a carrier by order of the buyer, the appropriation 
is determined beyond his power to recall it, for the prop- 
erty has thus presumably vested in the buyer. This rule, | 
however, is subject to the principle of jus disponendi. 
* * * But the delivery of goods to the buyer or his 
agent, or to some carrier for him, is a palpable act of 
appropriation and tender by the seller, whose intent thus 
evinced to transfer the title absolutely to the buyer 
can hardly be disputed, if the bill of lading be taken out 
in the consignee’s name, or indorsed over to him without 
restriction.” And the same author in section 273 uses 
this language: “Now supposing the seller, in sending 
goods by a vessel, or other carrier, to have taken out a 
bill of lading or similar document, a new circumstance 
is presented. The rule of presumption becomes this: 
That the carrier thereby agrees to take the goods as 
bailee for the person whose name is therein indicated as 
the one for whom the goods are to be carried; and this 
bill being made out to the seller or order, the carrier’s 
engagement is prima facie to carry the goods for and on 
account of the seller, to be delivered to him in case it 
should not be assigned or indorsed. * * * On the 
other hand, taking out the bill of lading in the buyer’s 
name affords presumptive evidence on the seller’s part 
of an intent to transfer the title.” , 

In Emery v. Irving Nat. Bank, 25 OQ. St. 360, it was said: 
“Tf the consignment be made by a vendor to a vendee, 
the question whether the consignor reserved the jus dis- 
ponendt is one of intention to be gathered from all the 
facts and circumstances of the transaction. * * * On 
such question of intention the terms of the bill of lading 
are to be taken as admissions of the consignor, and are 
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entitled to great weight, but are not conclusive.” To the 
same effect.are Straus v. Wessel, 30 O. St. 211; Ranney v. 

ITighy, 5 Wis. 62; Finch v. Mansfield, 97 Mass. 89; Kline v. 

Baker, 99 Mass. 253; Stauton v. Hager, 38 Mass. 467; Prince 

“¢. Boston & L. R. Co., 101 Mass. 542; Halliday v. Hamilton, 
78 U. 8. 560; Mecrchants Exchange Bunk of Milwaukee v. 

McGraw, 76 Fed. Rep. 930; Webb v. Winter, 1 Cal. 417; 
Putman v. Tillotson, 13 Met. [Mass.] 517; Grove v. Bricn, 

. 49 U.S. 429; (ilidden v. Lucas, 7 Cal. 26; JTope Lumber Co. 
v. Foster, 53 Ark. 196; Rolinson v. Pogue, 86 Ala. 257. 

A. J. Neimeyer, the president of Neimeyer & Co., tes-: 
tified on the trial of this case, and on the subject of the 
delivery of the lumber—that is, whether its delivery to 
his vendees, Simpson & Co., was to take place at Omaha 
or at the place of shipment—said: 

Q. Who were you looking to for the payment of this . 
[lumber]? 

A. When the delivery was made, when we commenced 
shipping, we looked to Simpson & Perkins, of course. 

Q. Did you consider when you had delivered to the 
railroad company you had complied with the terms of the 
agreement between you and Simpson under which you 
sold? 

A. We would 

Q. I ask you the simple question, did you not consider 
when you delivered this lumber to the railroad company 
at Waldo you had fully performed your contract with 
Simpson & Co.? 

A. As far as delivering the lumber was concerned. 

_ Here then is the president of the plaintiffs in error ad- 
mitting on oath that he understood he had complied with 
his contract with Simpson & Co. when he delivered the 
lumber they ordered on board the cars at the place of its 
shipment. In other words, he admits that it was his inten- 
tion that delivery of this lumber to Simpson & Co. should 
take place when it was put on board the cars at Waldo. 
Thus far no act of Neimeyer & Co. in the sale and ship- 
ment of this lumber evinces an intention on their part to 
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retain title to the lumber in themselves until its arrival 
at Omaha; but their every act authorizes the presumption 
that they never entertained such an intention, but, on the 
contrary, intended the delivery of the goods to take place 
in the usual and ordinary manner of delivery of goods 
ordered by a party at a distance, namely, by a delivery to 
a carrier for transit to such a buyer. But by the contract 
between Neimeyer & Co. and Simpson & Co. the former 
were to pay the freight on this lumber from its place of 
shipment to Omaha, and it is insisted that this fact over- 
turns all the other presumptions which Neimeyer & Co.’s 
conduct raised against them that the title did pass on de. 
livery to the carrier at Waldo, and affords conclusive 
evidence that they retained the title in the goods shipped 
and that the carrier held them as their bailee. We have 
been cited to no case, nor do we think one can be found, 
which holds that the payment of freight by a vendor is 
conclusive evidence that he thereby intended to retain 
the title in the goods, or that the delivery of the goods 
was to take place not at their point of shipment but at 
their destination. It is not doubted that a vendor might 
by express contract agree to deliver goods at their place 
of destination and that this contract would control; but 
it is not claimed that any such express contract exists 
here. The claim here is that because the vendors paid the 
freight, this fact is conclusive evidence that they retained 
the title. It may be safely conceded that the payment of 
freight by the vendors is a circumstance which affords 
some evidence that the vendors intended to retain the jus 
disponendt of the goods shipped, but it is not conclusive; 
and there is no case, we repeat, which holds that it is, 
unless it be a case in Illinois, to be presently noticed. 
The cases, and all the cases upon the subject, are to the 
effect that the payment of the freight by the vendor is 
evidence of an intention upon his part to retain title in 
the goods. (See the rule stated and the authorities cited 
in Benjamin, Principles of Sales 87.) 

In Derine v. Hdavards, 101 Il. 138, it is said in the syl- 
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labus: “Where a contract for the sale and delivery of 
personalty * * * expressly provides that it is to be 
shipped by the seller to the place of business of the pur- 
chaser at tlhe expense of the seller, the place of delivery 
is the business place of the purchaser, and any loss on the 
way must fall upon the seller.” In that case a seller of 
milk lived at Dundee, Illinois, and the purchaser lived at 
Chicago. The seller sued the purchaser to recover for the 
price of milk which he claimed to have sold and delivered 
to him. The seller interposed as a defense to the action 
a set-off based on this state of facts: He claimed that 
he had been buying milk from the plaintiff for some five 
years; that the milk was shipped in what both parties 
supposed to be eight-gallon cans, but that, as a matter of 
fact, the cans did not hold eight gallons; that in conse- 
quence of the mistake as to the capacity of the cans he 
had overpaid the milk seller. On the trial the district 
court refused to give to the jury the following instruc- 
tion: “The jury are instructed that if they believe from 
the evidence that during the five years immediately prior 
to the commencement of this suit the defendant pur- 
chased milk of the plaintiff by the gallon, to be shipped 
from Dundee to Chicago, and that the plaintiff agreed to 
pay the freight on such milk, and that nothing was said 
by either the plaintiff or defendant in regard to the place 
of delivery, then the law makes Chicago the place of de- 
livery.” The supreme court held that this instruction 
should have been given, thus ruling in fact that the pay- 
ment of freight by the seller of the milk made the place 
of delivery, Chicago, the destination of the milk. We are 
unable to see how the place of the delivery of this milk 
was material in that action, as the only two questions 
litigated were (1) a question of fact as to whether the 
milk cans were short in capacity, and (2) a question of law 
if the cans were deficient in capacity whether the pur- 
chaser could set off overpayments against what he was 
owing. The court in support of its decision cites Dunlop 
r. Lambert, 6 Cl. & F. [Eng.] 600. But in that case the 
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seller of the property did not pay the freight. The vendee 
paid it, and the case, therefore, is not authority for the 
conclusion reached by the supreme court of Illinois. Fur- 
thermore, if the Illinois case is to be regarded as holding 
that the payment of freight by the vendor is conclusive 
evidence that he retained title to the goods shipped while 
in transit, or, in other words, that such payment of the 
freight made the delivery take place at the destination 
of the goods, then the case stands alone. 

A case exactly in point here and against the contention 
of plaintiffs in error is Tregelles v. Sewell, 7H. & N. [Eng.] 
573. In that case the plaintiff sold “three hundred tons 
of Old Bridge iron rails at 51. 14s. 6d. per ton, to be de- 
livered at Harburg, cost, freight, and insurance.” Pay- 
ment was to be made for the rails in London, less the 
freight, upon delivery to the purchaser of the bill of 
lading for the rails and a policy of insurance, and it was 
held that the true construction of the contract was that 
the vendor was not to make delivery of the rails at Har- 
burg, but only to ship them to that place at his own cost 
free of any charge to the vendce, and that the property 
in the rails passed to the vendee on the delivery to him 
of the carrier’s bill of lading and the policy of insurance. 

In Dawes v. Peck, 8 Term Rep. [Eng.] 330, it was ruled: 

' “Tf the consignor of goods deliver them to a particular 
carrier by order of the consignee and they be afterwards 
lost, the consignor cannot maintain an action against the 
carrier for the loss, although he paid for booking the 
goods.” 

In King v. Meredith, 2 Camp. [Eng.] 639, the vendor 
sold a quantity of brandy and wine and delivered it to a 
carrier to be conveyed to the vendee, the vendor paying 
the freight. The goods never reached the vendee. His. 
defense was that the title to the goods remained in the 
vendor, and. that this was evidenced by the fact that he 
paid the freight. But the court said: “As soon as goods 
are delivered to a carrier, they are at the risk of the pur- 
chaser, although the carrier be paid by the vendor.” 

26 
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In McLaughlin v. Marston, 47 N. W. Rep. [Wis.] 1058, 
it was ruled that where a customer has a continuing 
contract with a wholesale merchant to ship on order 
coffee, freight prepaid, and during the continuance of 
such contract gives a written order to “ship at once ten 
cases of coffee,” which is done, the seller prepaying the 
freight, and five cases of the coffee are attached by a 
creditor of the purchaser before delivery to him by the 
carrier, it is a question for the jury whether the coffee 
was to be delivered by the seller at the purchaser’s place 
of business or to the carrier only. 

In Havens v. Grand Island Light & Fuel Co., 414 Neb. 153, 
the vendor sold to his vendee “coal at $9.85 per ton 
f. o. b. Grand Island,” and it was in effect held that. 
the fact the price at Grand Island included freight 
—that is, the vendor paid freight—was a circumstance 
affording some evidence that the coal was to be delivered 
at Grand Island. But the case does not hold that the 
vendor’s paying freight is conclusive evidence of delivery 
at destination. 

Wagner v. Breed, 29 Neb. 720, is, however, decisive of 
the question under consideration and against the conten- 
tion of the plaintiffs in error. In that case Wagner was 
a wholesale dealer in beer and resided in Rock Island, 
Illinois. Breed was a dealer in beer in Hastings, Ne- 
braska. Wagner sold and shipped to Breed large quan- 
tities of beer and paid the freight from Rock Island to 
Hastings. He took Breed’s note, secured by mortgage, 
for the beer furnished him, and this suit was brought to 
foreclose that mortgage. Breed defended the action upon 
the ground that Wagner had no license to sell intoxicat- 
ing liquors in the state of Nebraska; that the considera- 
tion for the note in suit was beer sold and delivered by 
him, Wagner, to him, Breed, and that the delivery took 
place at Ilastings, Nebraska, and that, therefore, Wag- 
ner could not enforce the note and mortgage; and the 
district court ruled that the delivery of the beer furnished 
by Wagner to Breed took place in Hastings, Nebraska, 
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that the note and mortgage were unenforceable, and dis- 
missed Wagner's action. On appeal to this court the 
decree of the district court was reversed, this court hold- 
ing that notwithstanding the fact that Wagner paid the 
freight on the beer from Rock Island, Tlinois, to Hast- 
ings, Nebraska, the delivery of the beer took place in 
Rock Island, Illinois. In this case the only evidence on 
the subject that the delivery of the beer took place in 
Hastings was the fact that Wagner paid the freight 
thereon. This case then is a solemn adjudication of this 
court that the mere fact that a vendor. pays the freight 
is of itself not sufficient evidence to overthrow the pre- 
sumption that where a purchaser orders goods from a 
distant seller and he in pursuance of the order delivers 
the goods to a carrier for shipment to the vendee, such 
delivery is a delivery to the vendee, and that his title at 
once attaches. To the same effect is Jee v. MeNider, 109 
N. Y. 500. : 

Conceding then that Neimeyer & Co.’s’ paying the 
freight on the lumber in controversy raises the presump- _ 
tion that they retained title to the lumber while it was in 
transit, and that its delivery was to take place at Omaha, 
we think the district court was right in holding that the 
effect of this presumption was destroyed by the other evi- 
dence in the case. Whether the delivery of this lumber 
took place at Waldo or Omaha was a question of fact for 
the trial court sitting without a jury; that fact was to 
be determined from the intention of the vendors; and this 
intention was to be ascertained from all the facts and 

‘circumstances in evidence in the ¢ase. But when the 
district court came to weigh and consider the conduct 
of the vendors, it had before it a sale and shipment made 
by vendors in the ordinary manner of goods ordered by 
a distant buyer, the contract specially referring only to 
quality, quantity, and price of the goods; the contract 
containing nothing in reference to the place where the 
goods were to be delivered; the sale made by vendors, 
and goods shipped to the vendees; a sale made on sixty 
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days’ time, the vendors taking a bill of lading from the 
initial carrier in which neither they nor their agents were 
hamed as consignees of the goods, and which by their con- 
tract was to be sent to their vendees, Simpson & Co., and 
in which bill of lading the vendees were named as con- 
signees; the evidence of the plaintiffs in error that, in so 
far as delivery of the lumber was concerned, they under- 
stood that they had complied with their contract with 
Simpson & Co. when they delivered the lumber to a car- 
rier at Waldo for transit to their vendees, and that the 
lumber was sold‘to Simpson & Co. and the sellers looked. 
to them to pay for it. From these facts, and each one of 
them, the law raised the presumption that the delivery of 
the goods took place and the title vested in the vendees 
when the goods were delivered to the initial carrier. 
Against all these presumptions stood, and stands, singly, 
the fact that the vendors paid the freight. The district 
court was of opinion—and in that opinion we entirely 
concur—that the presumption that the title remained in 
the vendors because they paid the freight was overthrown 
ny the other facts in evidence in the case and the pre- 
sumptions which flowed therefrom. 

2. This brings us to the consideration of the question 
of Neimeyer & Co.’s right to stop these goods in transitu 
because of the insolvency of their vendees, Simpson & Co. 
In order that a vendor may exercise the right of stoppage 
in transitu of goods sold they must at the time be in the 
possession of some person intervening between the ven- 
dor who has parted with and the purchaser who has not 
yet received them; that is, they must be in transit from 
the vendor to his immediate vendee. In the case at bar 
we have already seen that Neimeyer & Co., the vendors 
of these goods, delivered them at Waldo, Arkansas, to 
their vendees, Simpson & Co., and when the goods left 
Waldo, Arkansas, for Omaha, Nebraska, they were in 
transit, not from their original vendors, Neimeyer & Co., 
to their original vendees, Simpson & Co., but from Simp- 
son & Co., who had become vendors of the goods, to their 
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vendee, Deitz. The sale of these goods by Neimeyer & 
Co. to Simpson & Co. and their delivery to the latter at 
Waldo consigned to Simpson & Co.’s vendee, Deitz, was, 
in effect, the same as if Neimeyer & Co., after selling the 
goods, had shipped and delivered them to Simpson & Co. 
at Dallas, Texas, and they had then sold and shipped 
them to Deitz. So the question is: May a vendor of 
goods exercise the right of stoppage in transitu after they 
have been received and sold by his immediate vendee and 
are in transitu to that vendee’s vendee? We think that 
all the authorities answer this question in the negative. 

In Jones, Liens sec. 870, it is said: “The right [to stop 
goods in transitu] can be exercised only by one who holds 
the relation of vendor to the consignee. If one buys 
goods and directs his vendor to consign them to a cus- 
tomer of his own with whom the vendor has no privity, 
and the vendor accordingly ships the goods to such thir } 
person, he cannot stop them in transitu to him upon the 
insolvency of his immediate purchaser.” 

A case precisely in point here is Alemphis é L. R. R. Co. 
v. Freed, 38 Ark. 614, 9 Am. & Eng. R. Cas. 212. In that 
case Freed was a merchant at Dardanelle and ordered of 
Walker Bros. & Co., at St. Louis, a bill of goods. The 
latter transmitted the order to Lehman & Co. at New Or- 
leans with directions to ship the goods to reed and send 
the invoice and bill of lading to them, Walker Bros. This 
was all done. While the goods were i dransitu from New 
Orleans to Freed, Walker Bros. & Co. failed and Lehman 
& Co., claiming to exercise the right of stoppage in tran- 
situ, demanded and received from the carrier the goods. 
Freed then sued the railway company for the value of the 
goods, claiming that he was the vendee of Walker Bros. 
& Co. and not the vendee of Lehman & Co., but merely 
their consignee, and that there was no privity of con- 
tract between him and Lehman & Co., and, therefore, as 
against him, they had no right to stop the goods in 
transit; and the court held the railway company liable 
to Freed for the value of the goods. To the same effect 
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are Rowley v. Bigelow, 29 Mass. 306; Katon v. Cook, 32 Vt. 
58; Noble v. Adams, 7 Taunt. [Eng.] 59. 

We think. therefore, that the insolvency of Simpson & 
Co. did not invest Neimeyer & Co. with the right to stop 
these goods in transit nor render the railway company 
liable to Neimeyer & Co. for delivering them to Deitz, 
the consignee thereof, since Deitz was not the vendee 
of Neimeyer & Co., but their consignee merely. He was 
the vendee of Simpson & Co. The only transit of these 
goods that took place as between Neimeyer & Co. and 
Simpson & Co. was the transit that occurred of the goods 
between the lumber yard in Waldo, Arkansas, and the 
railway cars at that station, and when the goods were 
delivered to the carrier there and billed to Deitz.it was 
the same as a sale and delivery of the goods at that place 

_to Simpson & Co. and a resale and redelivery of the goods 
there by Simpson & Co. to Deitz. 

3. But it is insisted by counsel for the plaintiffs in error 
that this judgment must be reversed because of the con- 
dition of the pleadings. This we will now proceed to no- 
tice. Neimeyer & Co. in their petition alleged: “That on 
or about the 8th day of Jannary, 1892, the plaintiff agreed 
to sell unto Simpson, Perkins & Co., of Dallas, Texas, 17 
car loads of lumber of the plaintiff's manufacture at its 
mills in Waldo, Arkansas, to be delivered at Omaha, Ne- 
braska, free of freight on board the cars at Oniaha, 
Nebraska, for the sum of §3,432.96, less the freight from 
Waldo, Arkansas, to Omaha. Nebraska.” The railroad 
company answering this allegation of the petition used 
the following language: “It admits that the plaintiff 
agreed to, and did on the date stated, sell to Simpson & 
Co., of Dallas, Texas, 17 car loads of lumber as therein 
alleged.” Now it is said by the plaintiffs in error that the 
railroad company by this answer has admitted that the 
delivery of the lumber in controversy was to take place in 
Omaha, Nebraska. If the foregoing quotation from the 
pleadings was ali they contained upon the subject, we 
should feel obliged to reverse this case because of this 
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admission in the answer; but the answer of the railroad 
-_ company, in addition to the admission just quoted, sets 
out the contract between Simpson & Co. and Neimeyer & 
Co. in full; and Neimeyer & Co., in their reply to this 
answer, admit that the contract between them and Simp- 
son & Co. pleaded by the railroad company in its answer 
is the actual contract made between those parties. Nei- 
meyer & Co., by their reply, have admitted that the con- 
tract existing between them and Simpson & Co. was not 
the contract which they pleaded in their petition, but the 
contract set up in the railroad company’s answer; and the 
question litigated in the district court was as to the 
- proper construction of the contract pleaded in the an- 
swer and admitted to be the contract by reply. Un- 
der these circumstances we do not think this judgment 
should be reversed because of the admission made by the 
railroad company in its answer. ‘he judgment of the 
district court is right and is 
AFFIRMED. 


Harrison, C. J., SULLIVAN, J., IRVINE and Ryan, CC. 


We concur in the conclusion reached by Commissioner 
RAGAN on the ground that, conceding for the purpose of 
this case that the use of the expression ‘Prices f. 0. b. 
Omaha” might of itself afford a presumption that the 
delivery was to be made at Omaha and that title should 
there pass, the other evidential facts were sufficient to 
ground an inference that title should pass at the place of 
shipment, and the question being one of fact vee finding 
is sustained by the evidence. 


NorvaAL, J., dissenting. 

IT do not concur in the judgment just rendered. There 
is no controversy as to the material facts. Simpson, 
Perkins & Co. were wholesale dealers in lumber at Dallas, 
Texas, from whom C. N. Deitz, without plaintiff’s knowl- 
edge, before January 8, 1892, ordered 20 cars of lum- 
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ber to be delivered to himself at Omaha. Simpson, Per- 
kins & Co. thereupon sent a letter, inclosing order for the 
20 cars of lumber, to the plaintiff, the A. J. Neimeyer 
Lumber Company, at Waldo, Arkansas. The letter is as 
follows: 
“DALLAS, TEXAS, Jan. 8, 1892. 
“A.J. Neimeyer Lumber Company, Waldo, Ark.—GENTLE- 
MEN: We received your stock sheet some time since, and 
herewith send you two orders, which you will find are 
very nice ones. Please name your figures as low as possi- 
ble on these orders. Kindly advise us how you are fixed 
for clear flooring and finished stuff, and we may hand you 
some orders at an early date. Also inclose us your low- 
est f. o. b. price list. 
“Yours very truly, SIMPSON, PERKINS & Co.” 


The orders inclosed in said letter were alike, except as 
to number of cars and kind of lumber, and read as fol- 


lows: 
“DALLAS, TEXAS, Jan. 8, 1892. 


“A. J. Neimeyer Lumber Co., Waldo, Ark.: Ship to C. N. 
Deitz, Omaha, Neb., via —— R. R., care —— R. R., rate 
22 [Here follow the number of cars and description of 
lumber required.], as soon as you can. If for any reason 
you cannot ship promptly, advise. Please always send 
bill of lading and invoice to us at Dallas. 

“Yours truly, SIMPSON, PERKINS & Co.” 


On January 9, 1892, plaintiff sent the following reply: 


“A, J. NEIMEYER LUMBER COMPANY, 
“MILLS, WALDO, ARK. 
“Sr. Louis, Jan. 9, 1892. 

“Messrs. Simpson, Perkins & Co., Dallas, Texas—GENTLE- 
MEN: Your valued orders of January 8th received and 
filed for prompt shipment, with the exception of two 
items. The 2x4—20ft. and the 2x12—20 we have not 
now in stock. We have filled orders as follows: 
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One car 2x10—12, No. 1 Common $8.15. 1 | Oe $13.00 
7 2x10—14, tf foe Oe a arlistsas 13.00 
ef 2x10—I6, ee s Be OO ees iene 13.00 
“ 2x10—I18, ae “ aE manera Stee 14.00 
«  2x10—20, “ es BS EES hrbeg Sul 14.09 
“  2x12—12,  “ as as renee 13.25 
“ 2x12—14, “ . ob a 13.25 
«  2x12—16, “ a SS EEE ER auton 13.25 
« 2x12—18, “ . « Oe MO Se cae elec 14.25 
“Prices f. 0. b. Omaha, Nebraska. Also, 
Two cars 2x4—12, No. 1 Common Ss. , S.1E ...... $13.00 
ae 2x4—14, 6 Ba Pot i 13.00 
7 2x4—I6, ee f ey aeteeceaes 13 00 
. 2x4—18, “ a OE NC a ates 14.00 


“Prices f. o. b. Omaha, Nebraska. 


“Also on flooring we bey to name you price, f. o. b.. 
Waldo, Ark., $15.30; on finished lumber 8. 2 S., Ix4. and 
Ist and 2d, $15.30; 1x8, 10 and 12, Ist and 2d, $16.80; 
14x8, 10 and 12, Ist and 2d, $19.80; 15x8, 10 and 12, Ist 
and 2d, $20.80; 2x6—8, 10 and 12, Ist and 2d, $21.80. 
l-inch Star Finish, #3 less than dst and 2d; 14, 14, and 
2-ineh Star linish, $4 less than 1st and 2d clear: 

“Trusting that these figures will be satisfactory to you. 
assuring you that our material is well manufactured, and 
we feel confident we can please you, we solicit your trade 
in our line. Awaiting your further commands, and 
thanking you for the orders, we remain yours truly, 

, “A, J. Nemmmyer LumBer Co., 
“By E. B. ECKHARD.” 


Plaintiff, in compliance with the contract contained in 
the foregoing letters, sold to Simpson, Perkins & Co. 17 
ef the 20 cars of lumber so ordered, and shipped the same 
from Waldo, Arkansas, consiened to (. N. Deitz at 
Omaha on different dates between January 15, 1892, and 
January 21, the same year. The cars of lumber were de- 
livered for shipment to the St. Lonis & Southwestern 
Railway Company at Waldo, Arkansas, by which com- 
pany they were delivered to a connecting carrier, and by 
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the latter delivered to the defendant company to be trans- 
ported to Omaha, this state, for delivery to the consignee, 
Deitz. Invoices of the lumber were made by plaintiff and 
sent to Simpson, Perkins & Co., Dallas, Texas. After 
the delivery of the cars for shipment, and before they had 
reached their destination, Simpson, Perkins & Co. failed, 
without having paid for the lumber. ‘Thereupon plaintiff 
notified the initial carrier to step delivery of the cars to 
Deitz, and the defendant likewise received similar notice 
after a portion of the lumber had been received by the 
consignee, but before at least 11 cars had reached their 
destination. Plaintiff demanded from defendant that 
the remaining cars of lumber be delivered to it, with 
which request the company refused to comply, but de- 
livered the same to Deitz. Thereupon this suit was 
brought for the value of the lumber, less freight. The 
bills of lading were issued by the initial carrier to plain- 
tiff, which were retained by the latter and were never 
sent, or delivered, to either the consignee or to Simpson. 
Perkins & Co. The shipments already mentioned consti 
tuted the only transactions: between said firm and plain- 
tiff. The latter knew nothing about any deal between 
Simpson, Perkins & Co. and Deitz, and had no knowledge 
as to how or why the lumber was to be sent to Deitz, ex- 
cept that the orders so directed the shipping to be made. 

A. J. Neimeyer, president and manager of plaintiff’s 
company, testified on direct examination concerning the 
meaning of the words “Prices f. 0. b. Omaha,” as used in 
the correspoudence above sect out, that “the initials f. 0. b. 
have a well understood meaning among railroad men and 
shippers. They mean free on board at the point of de- 
livery. If we say f. o. b. Omaha, that means that is the 
price delivered at Omaha.” The witness on cross-exami- 
nation further testified: 

Q. Now, this f. 0. b. means simply the price at the place 
named, does it not? 

A. We agree to deliver the lumber at that price at the 
point of destination, 
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Q. Do you agree to ship the lumber to the consignee at 
your own risk? 

A. Yes, sir. 

Q. You assume the risk? 

A. We assume the risk. If there is any damage in 
transit, we look to the railroad company. 

Q. That is your understanding of FLOSS terms? 

A. Yes, sir. 

Q. Isn’t it your under standing, Mr. Neimeyer, that f. o. 
b. simply means the price to the consignee, or the pur- 
chaser at a certain place? 

A. No, sir. 

Q. It is a form of expression of where the delivery shall 
be made, is that your understanding? 

A. That is our understanding; and the price of course 
attached to it. 

Q. Don’t you know as a matter of fact that in railroad 
parlance the term f. 0. b. has no reference to the question 
of delivery, but purely to the question of price? 

A. In railroad parlance. 

Q. And in business parlance? 

A. We do not consider it so. 

Q. What does the general public consider it? 

A. Men in similar business do not consider it so either. 
” & Ld 

Q. I ask you the simple question, did you not consider 
when you delivered to the railroad company at Waldo, 
you had fully performed your contract with Perkins, 
Simpson & Co.? 

A. As far as delivering of the lumber was concerned. 

(). Whatever the contract was? 

A. We had not fulfilled. our contract until we did what 
we agreed to do. 

Q. I want to know 
not consider you had? 

A. No, sir; I would not consider I had. 

Q. When would you consider you had fulfilled your 
contract? 


you say you had not—you would. 
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A. When the lumber arrived at its destination all satis- 
factory. 

Q. When it arrived at its destination? 

A. Yes, sir. 

Q. Then that consideration is based upon what; what 
terms or writing or expression in the contract do you 
base the construction? 

A. On simply the reason that we agreed to deliver it at 
Omaha. 

Q. What expression? 

A. Free on board cars at Omaha. 

Q. Then because that letter said f. 0. b. af Omaha, 22 
cent rate, you interpret it as meaning you had not per- 
formed your contract with Simpson, Perkins & Co. until 
the goods reached Omaha. 

A. That would be our interpretation of it. 

John A. Sargent, the assistant general freight agent 
of the Kansas City, Fort Scott & Memphis Railway Com- 
pany, testified by deposition, inter alia, that he had been 
engaged in railroad business about seven years; knew 
the meaning of the initial letters “f. o. b.” as used in com- 
mercial and railroad transactions, and that the expres- 
sion “f. o. b. at Omaha” means “to be delivered at Omaha 
free on board cars.” The foregoing testimony of the two 
witnesses named stands uncontradicted in the record. 

The chief question presented in this case is, in whom 
was the title to the lumber while being transported by the 
carrier to Omaha, the final place of destination? If the 
title passed from plaintiff upon the delivery of the lumber 
to the railroad company for carriage at Waldo, Arkansas, 
as the defendant asserts, then there can be no recovery in. 
this action. Ordinarily, in the absence of an agreement, 
expressed or implied, to the contrary, personal property: 
is delivered at the place where it is when sold. Where, 
however, a dieffrent place where it is fixed by the con- 
tracting parties, that will govern. In this case there is 
no claim that the delivery of the lumber was to be made 
at plaintiff’s mills in Waldo, or that the title passed 
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there. The correspoudence between Simpson, Perkins & 
Co. and plaintiff, which constitutes the contract of sale, 
discloses that the lumber was sold and purchased for the 
purpose of being shipped to Omaha, and that plaintiff 
was to make delivery elsewhere than at its mills. The 
lumber was to be selected by plaintiff and placed on the 
cars for (ransportation, and the contract price was a cer. 
tain sum per 1,000 feet, varying according t» the kind of 
‘lumber, “f. 0. b. Omaha.” The authorities unite in stat- 
ing that the delivery of goods by a seller to a common 
carrier for conveyance to the buyer, when the transporta- 
tion is to be made tn that manner, and the contract is 
silent on the subject, is delivery to the purchaser, and 
prima facie the title to the property at once vests in the 
latter, subject to the exercise of the vendor of the right of 
stoppage in transifu, since the carricr is regarded as bailee 
or agent of the vendee, and not of the vendor. But if the 
contract requires the seller to make delivery at a distant 
point, the carrier is his bailee or agent, and usually the 
title does not pass until the property has been delivered 
at the point designated by the parties. (Sneathen v. 
Grubbs, 88 Pa. St. 147; Braddock Glass Co. v. Irwin, 153 Pa. 
St. 440; Hanauer v. Bartels, 2 Colo. 514; Benjamin, Sales. 
sec. 1040.) 

R. M. Benjamin, in his work on the Principles of Sales, 
at page 87, states: “If it appear that the seller under- 
takes to deliver the goods at the place of their destina- 
- tion, assuming the risk of their transmission, the carrier 
is the bailee of the seller and the property in the goods 
does not vest in the buyer until they are delivered at such 
place.” The author, at page 145, in speaking of the gen- 
eral doctrine that the delivery of goods to a carrier by a 
vendor for the purpose of transportation to the vendee is 
prima facie delivery to the latter, says: “The rule does 
not obtain when it appears that the seller undertakes to 
deliver the goods at the place of destination. In such 
case the carrier is the agent of the seller.” 

Jn Newmark, Sales, sec. 166, the author says: “The 


350 NEBRASKA REPORTS, [ Von. 54 
Neimeyer Lumber (Co. v. Burlington &M.R. R. Co. oe 


general rule is that title will not pass until delivery, if 
itisa part of the contract of sale that the seller shall de- 
liver the property sold at some place specified and receive 
payment on delivery. * * * And that if by the terms 
of the contract the seller engages to deliver the thing sold 
ata given place, and there be nothing to show that in the 
meantime the thine sold was to be at the risk of the 
buyer. the contract is not fulfilled by the seller unless he 
delivers it accordingly.” (Bloyd v. Pollock, 27 W. Va. Td; 
Derine vr. Edwards, 101 O11. 138; Nuit vr. Woodhall, 113 Mass. 
391; Weil v. Galden, 141 Mass. 864; 21 Am. & Eng. Ency. 
Law 528-530.) 

MeNeal v. Braun, 58 N. J. Law 617, was an action to 
recover the contract price of a quantity of coal shipped 
by plaintiff froin Philadelphia to the defendant at Bur- 
lington, under a contract fixing the price at $4.10 a ton 
delivered at Burlington. The coal was shipped in a 
barge selected by the seller, and reaching in the eveniny 
the last named place was moved along side of defendant's 
wharf for the purpose of unloading. During the night 
the barge sank, and the coal was lost. The court in the 
opinion say: “Under a contract of this sort, delivery of 
the coal on board the barge was delivery to the master 
as the plaintiff’s bailee or agent, to perform for him the 
act of delivery in execution of his contract. (1 Benjamin, 
Sales [Corbin’s ed.] sec. 556.) Meanwhile, and until de- 
livery was consummated in such manner as to be effectual 
as between vendor and purchaser, the coal was at the 
plaintiffs risk. * * * But the plaintiff, instead of 
being an agent to procure transportation, had himself 
contracted to deliver the coal, and these instructions 
ignore the fact that under a contract of that sort the 
undertaking to deliver is absolute and unqualified, and 
delivery of the goods is a condition precedent to the right 
of the vendor to sue for the contract price. If the goods 
be lost or destroyed before delivery is consummated the 
vendor must bear the loss. Under such a contract the 
carrier selected by the vendor is his agent to perform the 
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contract to deliver, and the vessel in which the goods are 
carried is pro hac vice the vendor’s vessel. Jor the negli- 
gence of the one and the condition of the other, and, in- 
deed, for failure to make the delivery of the coal accord- 
ing to the contract, for any cause not due to the fault of 
the purchaser, the responsibility is upon the vendor.” 

Westman Mercantile Co. v. Park, 31 Pac. Rep. [Colo.] 
945, was to recover the contract price of two cars of hay 
shipped by plaintiff to defendant at Denver. It was held 
the delivery was complete and tlie title to the hay passed 
to the buyer, when the cars containing the hay were left 
in the general receiving yards of the carrier at the final 
place of destination. 

Tt is argued that the place of delivery of this lumber 
was on board the cars at Waldo, and that the title passed 
when the lumber was put on the cars for shipment. The 
soundness of this contention depends upon the construc- 
{ion given to the clause in the contract “prices f. 0. b. 
Omaha,” as there is no other provision relating to the 
subject of delivery. The initial letters “f. 0. b.” in con- 
tracts of sale, when the property is to be transported, 
mean “free on board” the cars at a designated place, 
whether that be the initial point of shipment or place of 
final destination. They imply that the buyer shall be 
free from all the expenses and risks attending the de- 
livery of the property at the point named in the con- 
tract for such purpose. This contract should be inter- 
preted precisely the same as if it read “prices free on 
board cars at Omaha,” and the plain and obvious mean- 
ing of those words is that plaintiff was required to pay all 
freight and expenses, assume all risk of transportation, 
and that the title did not pass from the seller until the 
lumber arrived at Omaha. Had the contract named 
‘prices f. 0. b. Waldo,” then delivery to the carrier at 
Waldo would have been delivery to the purchasers, and 
title would at once have passed. (Congdon v. Kendall, 53 
Neb. 282.) But the contract before us reads “f. 0. b.” 
place of destination, which is materially different from a 
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clause which provides for the delivery of property at the 
initial point of transportation. Had this lumber been 
lost while in transit, plaintiff could not have. recovered 
the purchase price from the vendees, since the sale was 
not complete without delivery of the property free on 
board the cars at Omaha. ‘This is the construction 
placed on the contract by plaintiff and defendants in the 
pleadings, as a reference thereto will show. Each party 
has pleaded in hac verba the correspondence which consti- 
tutes the contract under which the consignments were 
made. ‘The petition avers that the lumber was sold “to 
be delivered at Omaha, Nebraska, free of freight on board 
the cars at Omaha;” and the answer expressly admits the 
sale of the lumber as alleged in the petition. Each party, 
therefore, has construed the contract as calling for the 
delivery of the lumber at Omaha, and not Waldo, and 
the court is certainly justified in adopting the construc- 
tion which the parties themselves have admitted to be 
the proper one. That the delivery was to be made in 
Omaha is emphasized by the following averment in the 
answer: “The defendant further answering alleges that 
before the time mentioned in the petition, and before 
Simpson, Perkins & Co. had purchased the lumber re- 
ferred to from the plaintiff they had entered into an 
agreement with the said C. N. Deitz, of Omaha, to sell 
and deliver to him at said city, at certain agreed prices, 
a large quantity of lumber of the kind described in the 
petition, and that the said Simpson, Perkins & Co. to carry 
out the agreement purchased of the plaintiff the lumber 
aforesaid, and at the same time requested the plaintiff to 
promptly ship it to C. N. Deitz. That the plaintiff, in 
compliance with such request, delivered the lumber to the 
said St. Louis & South Western Railway Company, to 
be transported by it and other connecting carriers to 
Omaha and there deliver to C. N. Deitz.” This is an 
admission that Omaha was the place of delivery of the 
lumber. The delivery to a carrier is regarded as delivery 
to the buyer only when, and as, it is in accord with the 
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terms and intention of the shipment. In the case at bar 
the carrier was the bailee or agent of plaintiff, and not of 
Simpson, Perkins & Co., and the title to the lumber did 
not vest in them until its arrival in Omaha free of expense 
of transportation to the purchasers. This conclusion is 
not without abundant support in the authorities. 

In Benjamin, Sales [6th ed.] sec. 682, the author says: 
“In many mercantile contracts it is stipulated that the 
vendor shal] deliver the goods ‘f. 0. b.” @ e, ‘free on 
board.’ The meaning of these words is that the seller is 
to put the goods on board at his own expense on account 
of the person for whom they are shipped, and the goods 
are at the risk of the buyer from the time when they are 
so put on board.” At section 693 it is stated: “If, how- 
ever, the vendor should sell goods, undertaking to make 
the delivery himself at a distant place, thus assuming the 
risks of the carriage, the carrier is the vendor’s agent.” 

In Knapp Electrical Works v. New York Insulated Wire 
Co., 42 N. E. Rep. [Ill.] 147, it was held that a contract 
for the consignment of goods “. 0. b.” place of shipment 
implies that the consignee is to pay the freight to the 
place of destination. 

In Miller v. Seaman, 176 Pa. St. 291, the facts were 
these: February 21, 1894, one Miller contracted. for the 
sale to the defendants of eleven piles of lumber in the 
yards of the Dent Lumber Company, at Du Boistown, 
Pennsylvania, marked “A. G. M.” and numbered and 
mentioned in the schedule annexed to the contract, “at 
and for $8.25 per 1,000 shipping count, f. 0. b. cars Will- 
iamsport, to be loaded, inspected, and measured as 
ordered by said purchasers, by Mr. Sam Aurand for the 
sellers.” The contract further stipulated for inspection 
and measuring all lumber not loaded on cars prior to 
June 1, 1894, and txe same to be paid for on that date at 
$8 per 1,000 feet, less two per cent discount. The ex- 
penses of the inspection and measurement of lumber in 
yard on said date to be borne by the purchasers. Before 
June 1, a portion of the lumber was destroyed by flood, 

27 
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and Miller brought suit to recover the value of the lumber 
thus lost. A nonsuit was entered, the trial court holding 
that the title did not pass from Miller, under the contract, 
until the lumber was measured and inspected, and de- 
livered at his expense f. 0. b. cars Williamsport to the 
purchasers.. The judgment was affirmed, the court in the 
opinion saying: “It is clear that the defendants had no 
right to take possession of these piles, as piles of lumber. 
If they had attempted it, Miller could have proceeded 
either by replevin or trespass against them. They could 
not have sold the lumber in a lump and delivered it to a 
purchaser. They could only take or sell in accordance 
with their contract. Their title to each shipment vested 
on its delivery f. 0. b. to them at Williamsport. The 
lumber swept away by the flood had not been ordered by 
the purchaser; it had not been inspected, measured, or 
loaded by the seller and delivered at Williamsport to the 
buyer. * * * The title had left the plaintiff only as 
orders had been filled and shipped, and as to all that re- 
mained in the yard, it had never left him.” 

In Sheffield Furnace Co. v. Hull Coal & Coke Co., 101 Ala. 
446, there was under consideration a contract containing 
a provision for the sale and purchase of “Flat Top Coke 
at $5.10 per net ton (2,000 lbs.) f. 0. b. cars Sheffield, Ala.,” 
which was the place of destination of the coke. The 
court, in discussing the meaning of the letters “f. 0. b.” 
in contracts of sale, observed: “They import that the 
purchaser shall be free from all expense which may have 
attended the shipment and transportation to the point 
named. -Had the provision related to the initial point 
of the transportation, the buyer would have been entitled 
to the shipment at that place free from all expense in- 
cident to loading the cars—all expense indeed incurred 
in the premises up to and including the loading of the 
cars. Then it would have been upon the buyer to pay 
the freight—the cost of transportation—to the final des- 
tination of the consignment. The provision here having 
relation to the point of final delivery, it can mean noth- 
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ing else than that the seller is to pay all costs and charges 
up to that point, and that the buyer is entitled to re- 
ceive the consignment free from all such costs and ex- 
penses.” 

— Capehart v. Furman Farm Improvement Co., 103 Ala, 671, 
was an action by a consignor against a carrier to recover 
damages for loss and injury sustained in the transporta- 
tion of certain goods which were purchased by Scott & 
Ray from plaintiff to be shipped from Atlanta, Georgia, 
to Guntersville, Alabama, consigned to purchasers. The 
contract of sale provided the goods were to be delivered 
“f,o. b. at Guntersville, Ala.” The court, in the opinion, 
say: “It is admitted that f. o. b. means ‘free on board.’ 
Indeed, we judicially know the fact. (Sheffield Furnace 
Co. v. Hull Coal & Coke Co., 101 Ala. 446.) The effect of 
the stipulation is that the consignor will place the goods, 
loaded on the car or vessel wherein transported, at the 
designated point of destination, free of all expense to 
the consignee. (Sheffield Furnace Co. v. Hull Coal & Coke 
Co., supra.) When, therefore, the plaintiff paid the 
freight charges and caused the boat to be Janded at Gun- 
tersville, with the goods safely thereon, properly con- 
signed to Scott & Ray, it completely fulfijled its contract; 
the carrier ceased to be its agents for the custody and 
care of the goods, and immediately became the agent of 
the consignees. The relations of the parties then became 
precisely the same, in effect, as if the contract of the 
plaintiff had been delivered f. 0. b. at Atlanta, and the 
loss or injury had occurred en route, before reaching 
Guntersville. In such case, the carriers would have been 
regarded as the agents of the consignees, and the deliv- 
ery to them f. 0. b. at Atlanta would have passed the title 
to the consignee. ‘This contract is not susceptible of any 
other construction.” 

There is no question that, under the contract, plaintiff 
was required to pay the freight on the lumber from 
Waldo to Omaha, which fact raises the presumption that 
the intention was that delivery was to be made by the 
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seller, and at its risk, at Omaha, and that the title did not 
vest in the vendees until the lumber arrived in that 
city. : 

In Murray v. Nichols Mfg. Co., 11 N. Y. Supp. 734, glass- 
ware was shipped by plaintiff in Connecticut for delivery 
to defendant in New York, the seller paying the freight. 
It was ruled that the risk of transportation was on the 
latter, and no recovery could be had for the goods broken 
before their arrival at place of destination. 

Devine v. Edwards, 101 Tl. 188, was an action to re- 
cover a sum alleged to be due for a quantity of milk 
shipped by plaintiff to defendant from Dundee, Illinois, 
to Chicago, under a contract whereby plaintiff was to 
pay the freight. There was evidence tending to show 
that some of the milk spilled from the cans while on the 
cars, and one of the questions was who was to stand 
this loss. The decision of the court is expressed in the 
second subdivision of the syllabus as follows: ‘Where 
a contract for the sale and delivery of personalty such 
as milk expressly provides that it is to be shipped by 
the seller to the place of business of the purchaser, * * 
and any loss on the way must fall upon the seller.” 

In Suit v. Woodhall, 113 Mass. 391, a traveling sales- 
man for plaintiffs, who were wholesale liquor dealers in 
Louisville, Kentucky, took the order of the defendants 
at Lawrence, Massachusetts, for a quantity of liquors, 
at a stipulated price subject to the order of plaintiffs. 
Tt was agreed that there should be deducted from the 
price all sums which defendants should pay for freight 
‘ npon the liquors from Louisville to Lawrence. The 
liquors were delivered to the carrier for transportation 
as agreed, and it was held that the title remained in the 
vendors during the course of transportation, and the sale 
was not complete until the delivery of the liquors at the 
place of destination in Lawrence. To the same effect, 
as to completion of sale at place of delivery, is Weil c. 
Golden, 141 Mass. 364. 

The third and fourth paragraphs of the syllabus in 
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Julius Winkelmeyer Brewing Ass'n v. Nipp, 50 Pac. Rep. 
[Kan.] 956, are as follows: 

‘3. Ordinarily, a delivery of merchandise to the car- 
rier is a delivery to the purchaser, but when the seller 
pays the freight the carrier is his agent, and the delivery 
is made at the place of its destination. 

“4, Where the freight charges are to be paid in the 
first instance by the purchaser, but are to be charged to 
the seller, and deducted from the price of the merchan- 
dise, held, that the seller pays the freight.” 

It is asserted that Wagner v. Breed, 29 Neb. 720, is de- 
cisive of the question against the contention of plaintiff. 
and that it was therein solemnly adjudicated “the mere 
fact that a vendor pays the freiyht is of itself sufficient 
evidence to overthrow the presumption that where a 
purchaser orders goods from a distant seller, and he in 
pursuance of the order delivers the goods to a carrier fox 
shipment to the vendor, such delivery is a delivery to 
the vendee and that his title at once attaches.” This 
doctrine was not announced in that case, as an examina- 
tion of the decision will disclose. The suit was to fore- 
close a real estate mortgage given for the purchase price 
of beer sold and shipped by Wagner, a wholesale dealer 
in liquors at Rock Island, Illinois, to one Breed, the mort- 
gagor, at Hastings, this state. The defense interposed 
was that the sale was made in Nebraska, and therefore 
void, inasmuch as Wagner had no license to sell intoxi- 
cating liquors here. The beer was shipped to Breed 
from Rock Island to Hastings in car load lots by a com- 
mon carrier of his own selection and designation, and 
the vendee uniformly paid freight on the shipment, ‘which 
was afterwards credited back to him in his account by 
plaintiff, for tbe purpose of reducing the price of the beer 
to conform to the usual price then obtaining. Che court 
in the opinion say: “These sales of beer by the plaintiff 
to the defendant William Breed, upon which the indebt- 
edness sued on arose, werc made and concluded at Rock 
Island, in the state of Tllinois.”. That case is not an au- 
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thority for the proposition that the title of this lumber 
passed from the vendor at the place of shipment, because 
it was shipped under an agreement requiring the plain- 
tiff herein to pay the freight to Omaha, who selected the 
carrier, and contracted to deliver the lumber free of ex- 
pelise on board cars at that point. The beer was not 
shipped under a contract containing any such provisions. 
In that case the vendee, and not the vendor, designated 
the carrier and paid the freight, and the court properly 
held that the sales were made in Illinois, and not in this 
state. 

Of the cases decided by this court the one which more 
nearly fits the one at bar is Havens v. Grand Island Light 
& Fuel Co., 41 Neb. 153. That was an action to recover 
the contract price of a car of coal shipped by plaintiff 
from Omaha to defendant at Grand Island. One of the 
defenses was that the quantity of coal sued for was not 
received at the place of destination. Plaintiff insisted 
that the title of the coal vested in the fuel company upon 
the delivery to the carrier at Omaha, and if a less amount 
of coal was received by purchaser than was delivered to 
the carrier, the loss must be borne by the defendant. 
The court held the evidence supported the findings of the 
jury that the coal was to be delivered at Grand Island, 
saying: “The general rule doubtless is that the delivery 
of goods to a carrier consigned to the purchaser is a de- 
livery to the purchaser, and that the title of the goods so 
delivered to the carrier at once vests in the purchaser; 
but this rule is by no means nniversal, and whether appli- 
cable in any case, depends upon the facts, circumstance, 
and the contract between the seller and the purchaser in 
the ease. * * * It is not stated in any of the plead- 
iny’s in the case at what place this coal was to be deliv- 
ered, and if the jury found from the evidence that. the 
coal was to be delivered at Grand Island, we think the 
evidence ample to sustain that finding. By the letter 
of October 16, written by Havens & Co. to the fuel com- 
pany, it is stated: ‘We have your favor of the 15th and 
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have entered your order for two cars of grate coal at $9.85 
per ton f. 0. b. at Grand Island; * * * and it also 
appears from the record that Havens & Co. accepted from 
the fuel company, as part payment of the other car of 
coal shipped with the one in suit, the freight bills for the 
coal turned over by the carrier to the fuel company. To 
adopt the contention of counsel that by the terms of the 
contract the fuel’company was to pay $9.85 per ton for 
the coal at the place of delivery, and that that place of 
delivery was Omaha, would make the coal cost the fuel 
company in Grand Island about $16 per ton, as the evi- 
dence shows that the carrier’s charges amounted to about 
$6 per ton.” . 

Tregelles v. Sewell, 7H. & N. [Eng.] 573, is distinguisha- 
ble from the case at bar. That was an action to recover 
damages for the non-delivery of a quantity of bridge rails 
purchased under a contract whereby the buyer agreed to 
pay therefor “5I. 14s. 6d. per ton, to be delivered at Har- 
burgh, costs, freight, and insurance; payment by net cash 
in London, less freight, upon handing bill of lading and 
policy of insurance.” The seller delivered the rails on 
boat at London, received the usual bill of lading, making 
the shipment deliverable at Harburgh, procured, at his 
own expense, a policy of insurance on the shipment, 
which, with the bill of lading indorsed in blank, was de- 
livered to the buyer, and the latter then paid the contract 
price of the iron, less the amount of the freight payable 
under the bill of lading. It was decided that the seller 
was not required to make delivery at the final place of 
destination, and that the title passed on the delivery of 
the bill of lading and policy of insurance to the vendee. 
That case is in many respects unlike the one before us. 
There the vendee was to, and did, pay the purchase 
money on delivery of the iron to the carrier, and the 
vendor then paid the freight to the buyer and delivered 
the bill of lading to him, so that there was nothing left 
for the seller to do to vest the title in the other party. 
Tn the present case the purchase money was not paid, nor 
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the freight on the lumber, and the consignor retained pos- 
session of the bills of lading. The contract, therefore, 
had not been fully performed by the plaintiff. 

It is urged that inasmuch as the lumber was not con- 
signed to the plaintiff, or its order, and that the bills of 
lading were taken in the name of the consignee, the 
inference may be drawn therefrom that it was the inten- 
tion of plaintiff that the title to the lumber should pass 
immediately upon the delivery to the carrier at Waldo. 
This argument is not tenable, because the bills of lading 
were never surrendered to the consignee or purchaser, 
but at all times remaining in the possession of plaintiff. 
Although ordinarily the rule is, when not rebutted by 
evidence to the contrary, that the title to goods prima 
facic passes to a vendee upon their delivery by the vendor 
to a common carrier for transportation to the buyer, yet 
where a bill of lading. is taken in the name of the seller, 
it is presumptive evidence of his intention to retain con- 
trol of the property, and that delivery to the carrier is 
not a delivery to the buyer, but that the carrier is the 
bailee or agent of the vendor. (Newmark, Sales sec. 147; 
Benjamin, Sales sec. 399.) On the other hand, if the bill 
of lading, by direction of vendor, is issued in the name of 
the consignee and is sent or delivered to him, this is evi- 
dence of an intention to transfer the title to the pur- 
chaser. “But the fact that the bill of lading is taken in 
the buyer’s name, if it is not delivered, creates no pre- 
sumption of an intention to transfer the property uncon- 
ditionally.” (Newmark, Sales sec. 150; Sheridan v. New 
Quay Co., 93 Eng. Com. Law 618; Usher, Sales sec. 233; 
Bank of Rochester v. Jones, 4 N. Y. 497; 2 Am. & Eng. Ency. 
Law 243, 244; Thomas v. First Nat. Bunk, 66 I. App. 56; 
Michigan C. R. Co. v. Phillips, 60 Tl. 190.) 

In 2 Am. & Eng. Ency. of Law 242, it is said: “Where 
goods are consigned without reservation on the part of 
the consignor, the prima facie legal presumption is that 
the consignee is the owner. The fact of consignment 
does not vest an absolute title in the consignee. His 
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title is not complete until the bill of lading comes into 
his hands.” 

Lord Denman, in Mitchell v. Ede,.11 Ad. & KE. [Eng.] 
888, with reference to a bill of lading, says: “As between 
the owner and shipper of the goods and the captain, it 
fixes and determines the duty of the latter as to the per- 
son, to whom it is (at the time) the pleasure of the former, 
that the goods shall be delivered. Kut. there is nothing 
final or irrevocable in its nature. The owner of the 
goods may change his purpose, at any rate before the de- 
livery of the goods themselves, or of the bill of lading te 
the party named in it, and may order the delivery to be 
to some other person, to B instead of tu A.” 

It is obvious that the true construction of the contract 
of purchase and sale involved in the present case is that 
plaintiff's agreement was not performed until the de- 
livery of the lumber free on board the cars in Omaha, and 
that the title was not divested until the shipment arrived 
in that city. Plaintiff, therefore, without regard to the 
solvency or insolvency of Simpson, Perkins & Co., had 
the undoubted right to stop the delivery of the lumber 
at any time during the course of transportation, which 
right was duly exercised before at least 11 cars had ar- 
vived at the place of their final destination. The defend- 
ant, however. delivered the lumber to the consignee, 
Deitz, notwithstanding it had received timely notice not 
to doso. ‘Such delivery was, therefore, at the risk of the 
carrier, and it is liable as for conversion. (Gates v. Cli- 
cago, B. & Q. R. Co., 42 Neb. 379; Shellenberg v. Fremont, 
N.& M.V. R. Co,, 45 Neb. 487.) The judgment should be 
reversed and the cause remanded. 
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Guorce W. E. GRIFFITH, APPELLANT, V. JOHN SALLENG 
Br AL., APPELLEES. 


Fitrep Marca 17, 1898. No. 7951. 


Mortgage: PAYMENT: RELEASE: ASSIGNMENT OF CouPoNSs: ACTION BY 
ASSIGNEE. A purchaser of land incumbered by a mortgage show- 
ing on its face that it was given to secure a bond with negotiable 
coupons attached representing the interest installments, paid to 
the holder of the bond the amount thereof, took from him a re- 
lease of the mortgage and paid to his vendor the remainder of the 
purchase price. Some of the interest coupons had been assigned 
to a third person and were overdue and unpaid. Held, That the 
holder of the interest coupons miglit maintain an aciion to fore- 
close the mortgage for default in their payment. 


AppraL from the district court: of Dawson county. 
Heard below before HoLcoms, J. Reversed. 


Warrington & Stewart, for appellant. 
E, A. Cook, contra. 


IRVINE, C. 


The facts in this case are in their essential features un- 
disputed. Salleng, being then the owner of certain land, 
executed a mortgage thereon to secure the payment of a 
bond for $2,500 to the Western Farm Mortgage Trust 
Company. The bond bore interest at the rate of seven 
per cent per annum, payable semi-annually, and repre- 
sented by coupons attached to the bond in the form of 
negotiable promissory notes. Five of these coupons 
were assigned to a trustee representing holders of bonds 
of the trust company, for the purpose of securing such 
bonds. The principal bond was assigned to the People’s 
Guarantee Savings Bank. Salleng sold the land and his 
grantee finally conveyed it to one Smith, who was to pay 
therefor in gross $6,000; that is, he was to satisfy the in- 
debtedness which incumbered the land, and pay to his 
etantor the difference between that indebtedness and 


VoL. 54] JANUARY TERM, 1898. 363 


Griffith v. Salleng. 


$6,000. He paid the bond held by the savings bank and 
procured from it a release of the mortgage, and settled 
with his grantor for the rest of the $6,000. He did not 
pay the coupons held by plaintiff, who had succeeded to 
the trust for the bondholders of the trust company, and 
did not in fact know that those coupons were so held or 
that they were unpaid. The plaintiff brought this suit 
to foreclose the mortgage on account of failure to pay 
the coupons. The district court on these facts found for 
the defendants and dismissed the case. The plaintiff 
appeals. 

The judgment of the district court is manifestly wrong 
and must be reversed. The mortgage was recorded and 
showed on its face that it was given to secure the bond 
and that the interest was represented by negotiable cou- 
pons. Smith was as much charged with notice of these 
coupons as with notice of the principal debt. The mere 
fact that the coupons were overdue and that no action 
had been brought upon them did not justify him in pre- 
suming that they had been paid or estop the plaintiff 
from maintaining this action. No one would contend 
that one finding a mortgage on record and overdue would 
be justified in presuming payment within the period of 
limitations from the fact that it was overdue, but the case 
is in this aspect the same as if the principal debt instead 
of interest alone were involved. The case of Whipple v. 
Fouler, 41 Neb. 687, is relied on by appellee. That case 
is not at all in point. It was there held that one who 
bought relying on a release of a mortgage, on record and 
executed by the mortgagee, was protected against the 
mortgage although it had been assigned to another and 
the original mortgagee had no right to release it. In 
this case Smith bought with the mortgage standing of 
record, unreleased, and merely assumed that when he 
found the principal bond in the possession of a third per- 
son, he was safe in paying that third person, without in- 
quiring what had become of the negotiable interest cou- 
pons. There is no element of estoppel in the case, and 
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Smith settled with his vendor at his peril. The judg- 
ment of the district court is reversed and the cause re- 
manded with directions to enter a decree of foreclosure. 


REVERSED AND REMANDED, 


JOHN H. UNLAND ET AL. V. MCCORMICK HARVESTING 
MACHINE COMPANY. 


Fimep Marca 17,1898. No. 7881. 


Principal and Agent: CONSTRUCTION OF CONTRACT: LIABILITY OF 
AGENT FOR PURCHASE PRICE OF PROPERTY SoLp. A contract be- 
tween a harvesting machine company and its agents for the sale 
of its machines on commission provided that the agents should 
settle for all machines sold either by cash or by note at the time 
of their delivery, and if the agents should deliver any machine 
for use in the field or permit its use before it should be fully paid 
for by cash or note, the agents should be liable for its price. it 
was also provided that all notes should be made payable to the 
order of the company and that all moneys or notes should be re- 
ceived as its agents and remitted to it. A form of contract where- 
under the machines were sold provided that if after one day’s 
trial they did not work, time should be allowed to send a person 
to put them in order. If they still did not work well, they might 
be returned and the purchase money would be refunded. Held, 
That the trial contemplated by the sales contract was to be after 
the machine had been paid for or notes given for the purchase 
money, and that the agents were liable for the price of machines 
delivered for such trials without first taking the money or notes. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Affirmed. 


J. H. Grimm, W. A. Leese, and E. W. Metcalfe, for plain- 
tiffs in error. 


Ricketts & Wilson, contra. 


IRVINE, C. 


A contract existed between the McCormick Harvesting 
Machine Company and the plaintiffs in error, Unland & 
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Kubicek, whereby the latter sold on commission harvest- 
ing machines and other goods for the harvesting machine 
company. This action was brought by the harvesting 
machine company for the price of five machines which it 
was alleged that Unland & IXubicek had sold contrary to 
the terms of their contract and for which it was claimed 
they had thereby rendered themselves liable. Jn the 
district court the harvesting machine company was suc- 
cessful, and Unland & Kubicek seek a review of the pro- 
ceedings. 

There are 130 assignments of error. Some of these 
relate to the giving and refusal of instructions, but in the 
motion for a new trial the assignment with reference to 
this subject is of the character which has so frequently 
been held to preclude a review of each instruction sepa- 
rately. Some of the instructions given were manifestly 
correct, while one of those refused submitted to the de- 
termination of the jury the whole subject of the construc- 
tion of the written contract between the parties. It was 
therefore correctly refused. Our investigation of the 
instructions can go no further. 

Numerous assignments relate to the admission of evi- 
dence which it is asserted was irrelevant. In the brief 
attention is not called to any of these assignments and 
they must therefore be taken as waived. 

Nearly all the assignments, however, relate more or 
less directly to the construction of the contract, and that 
is the only matter discussed specitically. This contract, 
after appointing the defendants agents for the sale of 
plaintiff’s goods in certain designated territory, provides 
that the defendants agree to certain things, among them 
the following: “To be governed by the printed instruc- 
tions on the back of this contract, and the instructions 
of the McCormick Harvesting Machine Company and 
‘ their general agent. * * * To deliver, set up, and 
fairly start every machine sold, and to instruct the pur- 
chaser how to work it in different kinds and conditions 
of grain and grass. * * * To draw all notes taken 
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on the sale of said machines * * #7 payable to the 
order of the McCormick Harvesting Machine Company. 
* # * To sell all machines * * * for such prices 
and on’such terms only as shall be prescribed by the said 
company or their general agent. * * * To settle for 
machines sold either by cash or note at the time of de- 
livery, and in no case to warrant machines other than as 
specified in the regular warranty furnished by said com- 
pany, and if the agent shall deliver any machine for use 
in the field or permit the use of a machine before it is 
fully settled for by cash or note, said agent will account 
and pay to said company, on demand, ful price of said 
machine, together with interest from date of sale first 
next, and waive all claims under the warranty; and fur- 
ther agree to pay to said first party for any costs or ex- 
penses incurred on said machine.” There was a further 
agreement that all moneys, nctes, or other securities 
taken for machines were to be received by the defendants 
as agents for the plaintiff, and that they were to promptly 
remit the whole thereof to the plaintiff, commissions not 
to be deducted, but to be paid at settlement. Among the 
printed instruction referred to in the contract was one 
requiring the agents to give to each purchaser one of 
plaintiff’s printed warranties, “which will be a sufficient 
guaranty that the machine will work as represented.” 
From the forms used for contracts of purchase it seems 
that the machines are warranted by the manufacturers 
- to be well made, of good material, and durable with 
proper care. Further, “if upon one day’s trial the ma- 
chine should not work well, the purchaser shall give im- 
mediate notice to said McCormick Harvesting Machine 
Company, or their agents, and allow time to send a per- 
son to putitin order. IJfit cannot then be made to work 
well, the purchaser shall return it at once to the agent 
from whom he received it, and his payment (if any has * 
been made) will be refunded. Continudus use of the ma- 
chine, or use at intervals through harvest season, shall 
be deemed an acceptance of the machine.” 
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It is undisputed that the machines sued for by the 
agents’ consent got out of their actual possession and 
into the possession of the purchasers, and were in fact 
used to some extent in the field. It is also undisputed 
that they were not prior thereto settled for either by 
notes or in cash. The plaintiff contends that these facts 
create a liability. The defendants contend that they re- 
tained at least constructive possession, that the true 
intent of the contract, taken together with the form of 
sales contracts used, was that a prospective purchaser 
might make a one day’s trial of the machine, and in case 
it did not work properly, retain it in his possession until 
an expert came to repair it, and that if it did not then 
work he must return it; that a delivery for that purpose 
was not such a one as the contract contemplates as ren- 
dering the agent liable. His liability would only attach 
if he permitted the use of the machine or its retention by 
the purchaser after such trial without taking pay or ~ 
notes for the purchase money. We think the former con- 
struction correct. Taking the whole contract, together 
with the contracts of sale, it seems clear that the very 
thing which plaintiff sought to avoid was its machines 
getting into the hands of prospective purchasers for trial 
or otherwise before full settlement should have been 
made. It insisted that before the machine should be 
delivered for use payment by cash or note should be 
made. It bound its agents to then deliver the ma- 
chine, set it up, start it, and instruct the purchaser as to 
its use. To protect the purchaser it made a warranty, 
which it bound the agent to deliver in each case of 
sale, whereby, if the machine did not work, an oppor- 
- tunity was given to put it in order. If it still did not 
work, it might be returned and payments would be re- 
funded. Im other words, the company insisted upon a 
complete contract in the first instance, with the purchase 
price paid or evidenced by notes, leaving the purchaser 
to rely on the warranty. To enforce sales in this manner 
and to prevent agents from delivering machines for trial 
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or on conditional contracts of sale it was provided that 
unless payment should be made or notes should be so 
first taken, the agent should be liable for the price of the 
machine. It is said that machines could not be sold on 
such terms. That was a matter for the parties to con- 
sider when they made the contract. The plaintiff had 
a right to select its own method of making sales. If 
it chose to sell on such terms or not at all, that was 
its affair. If the defendants were not willing to re- 
strict themselves to such terms they-should not have con- 
tracted to doso. Having so contracted they were not at 
liberty to depart from those terms; and when they did 
depart, they rendered themselves liable for the price of 
the machines. Construing thé contract as we have indi- 
cated the verdict was right in any view of the evidence. 


AFFIRMED. 


R. C. Hoyt v. HERMAN KOUNTZE ET AL. 
Fiiep Marcu 17,1898. No. 7886. 


Note: AcTION By Firm: Proor of Partnersure. K. and others sued on 
a promissory note, alleging that they were partners as K. Bros., 
and that the note had been by the payee indorsed and delivered 
to them. The answer denied, among other things, the indorse- 
ment to plaintiffs and the partnership alleged. The proof showed 
a general indorsement, and that the note had by such indorsement 
peen transferred to the firm of K. Bros., from whom plaintiffs’ 
attorney had received it. Held, That, under this state of the issues 
and proof, the issue as to plaintiffs’ constituting the firm owning 
the note became material, and that in the absence of proof of the 
partnership they could not recover. 


Error from the district court of Gage county. Tried 
below before BuSH, J. Reversed. 


G. M. Johnston, for plaintiff in error. 


W. C. LeHune, contre. 
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IRVINE, C. 


The defendants in error, four in number, sned on a 
promissory note alleged to have been made by the plain- 
tiff in error to the Nebraska National Bank of Beatrice, 
and by it to lave been indorsed and transferred to the 
plaintiffs as collateral security to another note of like 
amount, made by other persons to the Beatrice bank and 
by it sold to plaintiffs. The petition averred that the 
plaintiffs were partners doing business in New York un- 
der the name of Kountze Bros. The answer specially 
denied the partnership alleged, admitted the making of 
the note sued on, but denied generally all other allega- 
tions of the petition, thus putting in issue the transfer 
of the note to plaintiffs and their ownership thereof. On 
the trial the note was produced bearing a genera] indorse- 
ment, “H. C. Ewing, ©.” Proof was made that this was 
the genuine signature of Ewing and that he was cashier 
of the Beatrice bank, the payee of the note. There was 
no evidence whatever that the plaintiffs were partners 
constituting the firm of Kountze Bros., although that fact 
was in issue by special denial. Ordinarily, the produc- 
tion of a negotiable note indorsed. generally would raise 
the presumption of ownership in the party producing it, 
and the partnership relation of such parties would per- 
haps be immaterial. But the plaintiffs did not rest on 
that presumption. They introduced evidence for the 
purpose of establishing the sale and transfer of the note 
by the Beatrice bank. One of their attorneys testified 
that the other note above referred to was made by officers 
of the Beatrice bank to the bank’s order and by the bank 
transferred to Kountze Bros. for the purpose of obtaining 
a loan on behalf of the bank, and that the note sued on 
was transferred to Kountze Bros. as collateral security. 
He further testified that he received the note from 
Kountze Bros. This tended to show ownership in 
Kountze Bros. and not in plaintiffs, unless they in fact 
constituted that firm. True, the sole witness once or 

28 , 
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twice says plaintiffs are the owners, but his whole testi- 
mony shows that Kountze Bros. are, and that where he 
says “plaintiffs” he means Kountze Bros., assuming their 
identity with plaintiffs to be established. In the light 
of the proof the fact that plaintiffs constituted the firm 
of Kountze Bros. became material, and the burden was on 
plaintiffs to prove it. (Dessaint v. Elling, 31 Minn. 287.) 
There having been no contractual relations between 
plaintifis and defendant the latter was not estopped to 
deny their partnership relationship. In this respect the 
case is analogous to the denial of a plaintiff’s corporate 
capacity. (Davis v. Nebraska Nat. Bank, 51 Neb. 401.) 
For the insufficiency of the evidence in this respect the 
judgment must be reversed. 


REVERSED AND REMANDED. 


ALonzo P. TUKEY, APPELLER, Vv. Ciry OF OMAHA ET AL., 
APPELLANTS. 


Fitep Marcon 17, 1898. No. 7877. 


i. Municipal Corporations: INcurnriINc Dresr. When the governing 
body of a municipality is authorized by a vote of the people, and 
only thereby, to incur a debt for a particular purpose, such pur- 
pose must be strictly followed, and the terms of the authority 
granted must be strictly and fully performed. 


2. Bonps: Market Housr. A proposition was sub- 
mitted to the electors of a city, and by them adopted, to issue 
bonds for the purpose of securing a site for a market place and 
erecting thereon a market house. The proposition contemplated 
the purchase of land for that purpose. #Hcld, That the erection of 
a market house on land already owned by the city and used as a 
public park was a substantial departure from the terms of the 
vote, and was unauthorized. 


3. : : InsuncTion. A resident taxpayer, showing no pri- 
vate interest, may maintain a suit to restrain the governing body 
of a municipality from an illegal disposition of the public money, 
or the illegal creation of a debt which must be paid by taxation. 
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AppEAL from the district court of Douglas county. 
Heard below before HOPEWELL and FrrGuson, JJ. 
Affirmed. 


The opinion contains a statement of the case. 


William J. Connell and Hstabrook & Davis, for appellants: 


The undisputed testimony shows that the block of 
ground in controversy had been dedicated to the public 
by a common-law dedication for the purposes of a public 
square, and that there never has been a dedication, statu- 
tory or otherwise, of such property as a public park. The 
legislature so far represents the public that it may at any 
time change or abolish the original use. (Brown v. ALan- 
ning, 6 O. 298; State v. Trash, 27 Am. Dee. [Vt.] 561; 
Mowry v. City of Providence, 10 R. I. 52; City of Hoboken v. 
Pennsylcania R. Co., 8 Sup. Ct. Rep. 643.) 

The legislature may delegate to a municipality the 
power to change or abolish the original use. (Whitsett v. 
Union D. & R. Co., 10 Colo. 243; Polack v. San Francisco, 
48 Cal. 490; State vr. Huggins, 47 Ind. 586; Riggs v. Board 
of Education, 27 Mich. 262; Cooper v. City of Detroit, 42 
Mich. 584; Clarke v. City of Providence, 15 Atl. Rep. [R. I.] 
763; City of Fort Wayne v. Lake Shore & M.S. R. Co., 182 
Ind. 558; Baird v. Rice, 638 Pa. St. 489; Heller v. Atchison, 
T.& 8. FL. Co., 28 Kan. 446.) 

The legislature has expressly conferred the power upon. 
the city of Omaha to extinguish one public use to which 
property has been dedicated, for the purpose of devoting 
such property to another and different public use. (and- 
say v. City of Omaha, 30 Neb. 517; Whartman v. City of 
Philadelphia, 33 Pa. St. 202; Reid v. Board of Education, 73 
Mo. 295; Langley v. Galliopolis, 2 O. St. 108.) 

Persons purchasing property abutting upon grounds 
dedicated to a public use, on the faith of such dedication, 
thereby acquire a vested interest in the continuance of 
such use, and not even the legislature can extinguish the 
particular use without the consent of such abutting own- 
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ers or compensating them in damages; but only such per- 
sons may be heard to complain, and the appellee owning 
no property abutting upon, or contiguous to, Jefferson 
Square has no such personal interest, as a mere taxpayer, 
_ as will authorize him to sue. (City of San Antonio v. 
Strumberg, 70 Tex. 366; City of Chicago v. Union Building 
Ass'n, 102 Ill. 3793 Gall v. City of Cincinnati, 18 O. St. 563; 
Marini v. Graham, 8 Am. & Eng. Corp. Cases [Cal.] 401; 
Nittle . Fremont, 1 Neb. 329.) 


George W. Doane, contra: 


Jefferson Square was dedicated by the city of Omaha 
for the use of the public as a public square and park for- 
ever. (Trustees of Methodist Episcopal Chureh v. Couneil of 
Toboken, 33 N. J. Law 17.) 

Such dedication cannot be revoked or the use to which 
the square was devoted changed. (State v. Woodward, 23 
Vt. 92; Story rv. New York Elevated R. Co., 90 N. Y. 122; . 
New Orleans rv. United States, 10 Pet. [U. S.] 662; San 
Francisco v. Canavan, 42 Cal. 5538; Wilder v. City of St. Paul, 
12 Minn. 116; Wissouri Institute for Education of Blind vr. 
" How, 27 Mo. 211; Huber v. Gaziey, 18 O. 27; City of Jackson- 
rille v. Jacksonville R. Co., 67 Til. 540; Child v. Chappell, 9 
N.Y. 256; Wyman vr. Mayor, 11 Wend. [N. Y.] 487; Haynes 
v. Thomas, 7 Ind. 38; Price v. Thompson, 48 Mo. 365; City of 
Cincinnati v. White, 6 Pet. [U. S.] 481; Warren v. Mayor, 
22 Ta. 355; In re Boston & A. R. Co., 58 N. Y. 574; Inhabit- 
auts of Springfield v. Connecticut R. R. Co., 4 Cush. [Mass.] 
63; State v. Montclair R. Co., 6 Vroom [N. J. Law] 328; 
KHastern R. Co. ve. Boston & M. R. Co., 111 Mass. 125; Neir 
York, H. & N. R. Co. v. Boston, H. & hi. R. Co., 36 Conn. 196; 
Cook v. City of Burlington, 30 Ta. 98; City of Ft. Wayne vr. 
Lake Shore & M.S. R. Co., 182 Ind. 563; Clark +. City of 
Providence, 16 R. 1.3387; Franklin County v. Lathrop, 9 Kan. 
463.) 

It is not in the power of the city authorities to appro- 
priate a fund created by a vote of the electors for two 
specified objects, to one of those objeets only. (Gray r. 
Aownt, 45 Ta. 595; McWhorter v. People, 65 Ill. 290.) 
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Plaintiff may maintain the action. (Whitfield v. Rogers, 
26 Miss. 87; Gray v. Mount, 45 Ta. 5913. Harney v. Indian- 
apolis, C. & D. R. Co., 32 Ind. 244; New London v. Brainard, 
22 Conn. 552; Metzger v. Attica &d A. R. Co., T9 N. Y. 171; 
Mayor of Baltimore v. Gill, 31 Md. 395; Wyandotte d Kansas 
City Bridge Co. v. Commissioners of Wyandotte County, 10 
Kan. 326; Hodgman v. Chicago & St. P. R. Co., 20 Minn. 41; 
Webster v. Town of Harwinton, 32 Conn. 181; Merrill v. 
Plainfield, 45 N. H. 184; Barr v. Deniston, 19 N. H. 180; 
Wyman v. Mayor of New York, 11 Wend. [N. Y.] 487; 
Mayor of Macon v. Franklin, 12 Ga. 239; Mayor of Columbus 
v. Jaques, 30 Ga. 507; Rowan v. Town of Portland, 8 B. Mon. 
[Ky.] 288; Zearing v. Raber, 74 U1. 411; Herbert v. Benson, 
2 La. Ann. 770; Brockman v. City of Creston, T9 Ia. 587; 
Cummings v. City of St. Louis, 90 Mo. 264.) 


IRVINE, C. 

There is in the city of Omaha a tract of land, occupying 
one city block, and known as “Jefferson Square.” This 
has for many vears been used as a public park, and a con- 
siderable sum of money has been expended in improving 
it and adapting it to such use. In 1893, by ordinance. 
the mayor and council submitted to the electors of the 
city a proposition for the issuing of bonds “to pay the 
eost of securing a site for a market place and erecting a 
market house thereon.” “The proposition was carried, 
and thereafter, by another ordinance, Jefferson Square 
was designated as the site for the erection cf a market 
house, and a resolution was passed directing the board 
of public works, under the direction of the city engineer, 
to clear and grade the square, preparatory to the erection 
of the market house. These officers were proceeding to 
comply with the resolution when the plaintiff, showing 
no interest other than as a taxpayer of the city and a 
citizen thereof, brought this action to restrain the city 
and the officers named in the reselution from entering 
upon the square for the purpose indicated. On final 
hearing the injunction granted at the commencement 
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of the suit was made perpetual, and the defendants ap- 
pealed. - ee 

An important question involved in the record, and one 
which has received a masterly discussion in the briefs, 
relatcs to the character of the city’s title to the land, and 
whether it has been charged with a perpetual use as a 
park so that it is not within the authority of the city to 
divert it, under any circumstances, to a different use. 
While the district court seems to have passed on that 
question, it seems to us that it cannot be logically reached 
until certain other questions are disposed of; and the 
conclusion we have reached on these disposes of the case 
without a decisicn of the underlying question. No opin- 
ion is therefore expressed on the broad question re- 
ferred to. 

As the city charter stood at the time of the proceed- 
ings complained of the mayor and council had power “to 
erect and establish market houses, and market places, 
se * and * * *  Jocate such market houses 
and market places * * * on any streets, alleys, or 
public grounds, or on any Jand purchased for such pur- 
pose.” (Compiled Statutes 1893, ch. 12a, see. 62.) It 
was evidently under this grant that the city undertook 
to act. The title of the ordinance submitting the 
proposition was as follows: ‘An ordinance providing for 
sulinitting to the legal electors of the city of Omaha. 
at a general election to be held in said city on the 7th 
of November, 1£93, the question of isstiing bonds of the 
city of Omaha to the amount ef two hundred thousand 
deliars to pay the cost of securing a site for a market 
place and erecting a market louse thereon.” The propo- 
sition voted on, as embodied in the crvdinance, was as 
follows: “Shall bonds of the city of Omaha in the sum of 
two hundred thousand dollars be issued for the purpose 
of paving the cost of securing a site for a market place, 
not less than a block in size, and erecting a market house 
therean, such market place to be on such block in said 
city north of Leavenworth street, south of Cuming street, 
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and east of Twentieth street, as may be designated by the 
mayor and council by ordinance after advertisement for 
bids of not less than four weeks, the said market house 
to be erected thereon to be in size at least two hundred 
and sixty-four feet by sixty feet, two stories in height, 
the lower story to be devoted to market house purposes, 
aud the second story to contain a public assembly hall, 
the said bonds to run not more than twenty years and to 
bear interest, payable semi-annually, at a rate not to ex- 
ceed five per cent per annum, with coupons attached, 
the said bonds to be called ‘Market House Bonds,’ and 
not to be sold for less than par, the proceeds of said bonds 
to be used for no other purpose than paying the cost of 
securing such site and erecting such market house, the 
said bonds to be issued from time to time as may be re- 
quired during the years 1894 and 1893.” The authority 
of the city government in the use and expenditure of the 
fund so provided was limited and strictly defined by the 
terms of the proposition so ratified by vote of the people. 
Beyond any doubt this proposition contemplated, not the - 
issuing of bonds to the amount of $200,000 for the erect- 
ing of a market house on land already owned by the city 
.and devoted to another purpose, but the purchasing of 
land for a market place, and the erection of a market 
louse on the land so purchased. Contending against 
this construction counsel for the appellants call atten- 
tion to the use, both in the title of the ordinance and in 
the proposition itself, of the word “securing” instead of 
“nurchasing,” and to the failure to designate any par- 
ticular amount to be apprepriated to the purchase of 
Jand. It is thence asserted that the voters could not 
have been influenced by the fact that any particular sum 
was to be so used, that a site might have been purchased 
for a nominal sum, and that the use of the word “secure” 
indicated an intention to permit the use of the fund ‘to 
pay abutting damages and other expenses incident to the 
process of appropriating to this use and adapting thereto 
land already belonging to the city but theretofore de- 
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voted to other purposes. We cannot believe that the 
electors so understood it. The statute contemplates two 
things—market places and market houses, the distinc- 
tion between the two being carefully preserved through- 
out the section. By “market place” was evidently meant 
something more than land occupied by a market house. 
This distinction is preserved in the title and in the body 
of the ordinance, the only connection therein being the 
requirement that the market house shall be erected on 
the market place. The proposition delimits an area 
within the city within which the market place is to be 
located, and we think we may perhaps take notice of the 
fact that the area designated is in the most thickly popu- 
lated portion of the city. The proposition requires that 
the designation of a site shall be made after advertisment 
for bids—clearly bids for the sale of land to the city. 
This last feature unmistakably indicates the intention 
to purchase land for the purpose. Every part of the or- 
dinance reinforces tbat inference. When we recur to the 
alternative power in the charter to locate market places 
on streets, alleys, or public grounds, or else on land 
purchased for the purpose, the intent of the proposition 
adopted becomes a demoustrated fact. That when the 
governing body of a municipality is authorized by a vote 
of the people, and only thereby, to incur a debt for a par- 
ticular purpose, such purpose invst be strictly complied 
with, and the terms of the authority granted be strictly 
and fully pursued. is so well settled that it would be idle 
to cite authorities on the proposition, That the mayor 
and council, in attempting to erect a market house on 
land already belonging to the city and used for another 
purpose, were departing from the terms of the vote in a 
material respect, and so diverting the funds at their dis- 
posal to an unauthorized purpose, is evident on a mo- 
ment’s reflection. We may take notice cf the fact that 
American cities have largely grown up without adequate 
provision for parks and public pleasure grounds, and 
that many cities, including Omaha, after reaching an 
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advanced period of development, have found it necessary, 
at enormous expense, to purchase and improve land for 
parks. A large proportion of a city’s mhabitants is 
therefore always jealous of any attempt to vacate parks 
already existing or to divert them in whole or in part to 
other purposes. That feeling may have been so strony 
that it would have led to the rejection of the market 
house proposition had it not by its language excluded 
the possibility of its bringing about the destruction of 
one of the parks. Again, $200,000 is a large sum to de- 
vote wholly to the construction of a market house. If 
land was to be purchased within the designated area it 
was certain to require a large portion of the sum voted 
wherewith to make the purchase. Men might be willing, 
from the necessity of the case, to vote bonds to the 
amount of $200,000 where a purchase of land was to be 
made, but not to incur so large a debt for the construc- 
tion of a building on land already owned. : 

It is argued that the plaintiff, merely as a taxpayer, 
showing no special interest, cannot be heard to complain. 
Some early cases lend color to this argument, but they 
are all readily distinguishable. In Vormand v. Otoe 
County, 8 Neb. 18, it was said that taxpayers might main- 
tain an action to restrain county commissioners from an 
illegal exercise of their power, but that it must appear 
that they would be greatly or irreparably injured by the 
acts sought to be prevented. That was a proceeding to 
restrain the commissioners from carrying out a contract 
made with a lawyer to bring a suit for the county against 
the plaintiffs, it being alleged that the sum to be paid the 
lawyer was exorbitant. Clearly those particular tax- 
payers were properly denied relief. In Parody v. School 
District, 15 Neb. 514, it was said that the plaintiff must 
show some special damage not common to the public. 
The opinion shows that there was no assignment of error 
and no brief, and that the court was “left wholly in the 
dark” as to the questions presented. The purpose of the 
action was to restrajn the removal of a schoolhouse. It 
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does not appear from the report that the plaintiff had 
children of school age, that he was a taxpayer, or that 
‘the proposed removal would entail any expense. He 
therefore showed no interest whatever. In JfcLaughlin 
v. Sandusky, 17 Neb. 110, it was said that it must appear 
that the plaintiff would suffer an injury. The plaintiff 
sued, not as a taxpayer, but as a land-owner, to prevent 
2 road supervisor from opening a ditch from a highway 
upon his land. Relief was refused because there was no 
proof that his land would be injured. On the other 
hand, the right of a taxpayer to maintain a suit to re- 
strain officers from wasting or unlawfully expending 
public funds, has been several times affirmed. (Pollmer 
v. Nuckolls County, 6 Neb. 204; Solomon v. Fleming, 34 Neb. 
40; Ackerman v. Thummel, 40 Neb. 95; Worris v. Merrell, 44 
Neb. 423.) In a lucid discussion of the question in his 
work on Municipal Corporations, Judge Dillon says (sec. 
914 et seq.) that the right of a taxpayer in such a case has 
been affirmed in many states and that it is now almost 
the universal doctrine. Of course he must bring himself 
within some equitable principle. In the case before us 
he has done this by seeking to prevent the violation of a 
trust, and the squandering of a trust fund for a purpose 
contrary to the trust. The right of a stockholder of a 
private corporation to so intervene is firmly established 
in cases where the governing body refuses to protect the 
rights of the stockholders or is itself the wrong-doer. Ag 
Judge Dillon suggests, there are still stronger reasons 
for permitting a taxpayer to assert the same right where 
the officers of a municipal corporation, charged with the 
protection of the property, are themselves violating the 
trust and diverting it from its proper use. Judge Jil- 
lon’s views on the subject have been cited and adopted 
by the supreme court of the United States in Crampton v. 
Zabriskie, 101 U. S. 601, where Mr. Justice Field says: 
“Of the right of resident taxpayers to invoke the inter- 
position of a court of equity to prevent an illegal disposi- 
tion of the moneys of the county or. the illegal creation of 
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a debt which they in common with other property-hold- 
ers of the county may otherwise be cumpelled to pay, 
there is at this day no serious question.” 

AFFIRMED. 


OMAHA Coan, COKE & LIME COMPANY. ET AL , APPELLANTS, 
v. HENRY SUESS, APPELLANT, EY AL., APPELLEES. 


FILED Marcn 17,1898. No. 7891. 


1. gudgment: Rereai or STatuTe: Creptrors’ Bint. A judgment 
against stockholders for a liability arising under section 136, chap- 
ter 11, General Statutes 1873, rendered after the repeal of that 
‘statute, is erroneous merely and not void; therefore, the repeal 
of the statute before judgment rendered is no defense to a credit- 
ors’ bill to enforce the judgment. 


2. Fraudulent Conveyance: Intent. The question of fraudulent in- 
tent when a conveyance is assailed on the ground that it is void 
as against creditors of the grantor, is one of fact. 


3. Trial: WITHDRAWAL OF REST: MorTGAGES. . There was No abuse of 
discretion in refusing plaintiffs leave to withdraw their rest, when 
the court announced that it would find a deed absolute in form to 
be a mortgage and valid as such, when the offer of proof made by 
plaintiffs was not of further evidence of fraudulent intent but only 
of the amount due under the mortgage, for the purpose of fixing 
the extent of its lien; and when the court reserved the case for 
such an accounting and the plaintiff then had an opportunity to 
make such proof. 


4, Mortgages: FurunE ADVANCES: JUDGMENTS. A morigage to secure 
future advances was made in the form of a deed absolute. No obli- 
gation rested on the mortgagee to make any advances. Creditors 
of the morigagor recovered judgments after the mortgage was 
recorded, and, after causing executions to be Ievied on the land 
mortgaged, brought a creditors’ bill to subject it to the payment 
of their judgments. Held, That the mortgage was prior to their 
claims for all sums advanced before the mortgagee had knowledge 
thereof, but subject to their claims as to sums advanced after the 
mortgagee acquired knowledge of their rights. 


: ExrEcutTions: CrepiTors’ Bitt. A deed absolute in 
form conveying the legal title, although intended as a mortgage 
to secure future advances, and the lien of a judgment not attaching 
to an equitable estate, the liens of other creditors of the grantor 
did not attach until the levy of execution at the earliest; and in 
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the absence of evidence that advances were made by the mort- 
gagee between the levy and the commencement of a creditor’s suit 
to subject the land to the payment of the judgments, the latter 
date was properly taken as marking the time after which advances 
on the mortgage were subordinate to the claims of such other 
creditors. 


Whether the levy of an execution on land 
so conveyed charged the mortgagee with notice of the judgment, 
quere. 


6. 


APPEAL from the district court of Douglas county. 
Heard below before FERGUSON, J. Affirmed. 


J. W. West and Charles Ogden, for appellants, 
Isaac Adams, contra. 


IRVINE, C. 


This was an action in the nature of a creditors’ bill. 
The plaintiffs had recovered judgments against one Gott- 
lieb Zimmerman, and had caused executions to be levied 
on certain Jand in the city of Omaha, the title to which 
was once in Zimmerman, but which had, prior to the re- 
covery of the judgments, been by him conveyed to Henry 
Suess. The facts, as disclosed by the pleadings and evi- 
dence, are as follows: Zimmerman was a stockholder in 
a corporation known as the Omaha Brick & Terra Cotta 
Manufacturing Company. The officers of that corpora- 
tion failed to publish statements of its indebtedness as 
required by law, and during the period of such default 
it became indebted to plaintiffs in divers sums. Judg- 
ments were recovered against the corporation, and execu- 
tions having been returned unsatisfied, a suit was 
brought by one of the judgment creditors against Zim- 
merman and other stockholders, which resulted in a 
judgment or judgments, in favor of all the plaintiffs in 
this case against the stockholders, for different amounts, 
according to their respective holdings. It is upon these 
judgments that this suit is based. Before these judg- 
ments were recovered against the stockholders, but after 
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the debts on which they were based were contracted, 
Zimmerman made a deed of the Jand here in question to 
Henry Suess and that deed was recorded. Suess was an 
agent of the Anheuser-Busch Brewing Association, and 
the object of the deed was to secure the brewing associa- 
tion on account of certain indebtedness then existing 
from Zimmerman to it, and for future advances. The 
plaintiffs attacked the conveyance to Suess as fraudu- 
lent. The court found that the conveyance to Suess was 
in legal effect a mortgage to secure the brewing associa- 
tion, and that it was a valid lien for that purpose. It 
established the lien created thereby as a senior lien as 
to the amount advanced to Zimmerman prior to the com- 
mencement of this action. It then established the judg- 
ments of plaintiffs as liens inferior to the mortgage to the 
extent indicated, but superior to the mortgage as against 
advances made after the commencement of the suit. 
The plaintiffs and Suess appeal, Suess claiming that the 
court erred in adjudging that plaintiffs had any lien, and 
if that was not error, then in subjecting to their claims 
that for advances made by the brewing association after 
suit was brought; the plaintiffs asserting that the court 
erred in allowing the lien of Suess for any amount. 

The broad assertion made on behalf of Suess is that 
the plaintiffs are entitled to nothing by reason of their 
judgments. This assertion is based on the fact that the 
indebtedness of the terra cotta company to the plaintiffs 

“arose while section 186 of chapter 11 of the General Stat- 
utes of 1873 was in force, and that the judgments were 
rendered after it had been repealed. The statute re- 
ferred to rendered stockholders generally liable for debts 
of a corporation incurred while such corporation was in 
default in the publishing of notices of indebtedness. In 
1891 that statute was repealed and replaced by another 
substituting a different and a limited liability. (Session 
Laws 1891, ch. 13.) The debts on which the judgments 
of plaintiffs are founded were incurred under the former 
law, but judgment was not rendered, nor indeed was 
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suit begun until after its repeal. It has been held that — 
these statutes are penal in their nature, and that the re- 
peal of the former act had the effect of defeating existing 
causes of action thereunder. (Globe Publishing Co. v. 
State Bank, 41 Neb. 175.) It does not, however, follow 
that because the court should not have rendered the 
judgments they cannot after their rendition be enforced. 
On this point the argument of Suess is that the jude- 
ments, because of the prior repeal of the act, were void. 
The authorities cited do not support that theory. They 
are all cases where the jurisdiction of the court render- 
ing the judgment was affected by the repeal of the act. 
Thus, if a court is one of limited jurisdiction, and depends 
upon a statute for its jurisdiction over a certain class of 
cases, the repeal of the act conferring jurisdiction ousts 
it of all power in the premises, and judgments thereafter 
rendered are for that reason void. So, too, perhaps, if a 
court be one of general jurisdiction, and a statute giving 
a right of action prescribes a special remedy, the repeal 
of the act might defeat the jurisdiction in such cases. 
And, if a court, although of general jurisdiction, derives 
its power to make a particular order solely from statute, 
the repeal of the statute might render a subsequent order 
of that character void, not strictly for want of jurisdic- 
tion of the subject-matter, but for want of power to make 
such an order. This case does not fall within any of 
these classes. The act repealed did not provide any spe- 
cial procedure or vest in the court the power to render * 
any extraordinary relief. It merely gave a right of ac- 
tion, to be enforced by any court having jurisdiction of 
actions of that class, and to result in ordinary judgments, 
enforceable by the usual sanctions. The district court 
was a court of general jurisdiction. The proceeding in 
this case was by petition in the nature of a bill in equity, 
to marshal the debts, and determine the liability of the 
respective stockholders. The new law preserved such a 
right of action and made no special provision as to the 
manner of its enforcement. The district court having 


Vou. 54] JANUARY TERM, 1898. 383 


Omaha Coal, Coke & Lime Co. v. Suess. 


general jurisdiction of actions of this general character, 
independent of statute, and having jurisdiction of the 
persons, its judgment was not void; it was at most erro- 
neous. The case is not different in this respect than it 
would have been if the action had been founded upon 
the theory that a common-law liability existed. If the 
court had so held it would’ have been error, for which 
the judgment could have been set aside by appellate pro- 
ceedings, but it would not have been void, any more than 
any judgment is void when an erroneous view as to the 
liability of the defendant has been taken by the court, 
and has led to the judgment. 

The next matter presenting itself for examination is 
the correctness of the court’s action in adjudging the 
conveyance to Suess to be a valid lien. The evidence 
shows that Zimmerman had for some years been purchas- 
ing beer from the brewing association for bottling pur- 
poses. He should under his agreement have paid there- 
for at stated intervals, but before this deed was made 
he had become lax in this regard, and the brewing asso- 
ciation insisted upon security. He then owed the brew- 
ing association a considerable sum. The conveyance in 
question was made -to Suess, who, as has been said, was 
an agent of the association, but who lived in Denver and 
does not seem to have had any connection with Zimmer- 
man’s affairs except to receive the conveyance. The con- 
veyance was to secure what was already owing and to 
operate as a continuing security for indebtedness that 
might thereafter be contracted by Zimmerman’s purchas- 
ing beer from the association. The deed was absolute in 
form, conveyed much property besides that inedispute, 
and stated a consideration many times as great as the 
indebtedness then existing and probably much more than 
at any time existed. There was perhaps sufficient in the 
circumstances to have warranted the district court in 
finding that the conveyance was fraudulent as against 
creditors, although based on a valuable consideration; 
but we do not think that the evidence was so conclusive 
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that the court was bound to so find. Cases are cited 
which hold that a conveyance made under somewhat 
sinilar circumstances is in law fraudulent, but our stat- 
ute (Compiled Statutes, ch. 32, sec. 20) makes the question 
of fraudulent intent in such cases always one of fact. 
The circumstances of this case are not inconsistent with 
good faith and honest motives, and the finding cannot be 
disturbed. 

In this connection complaint is made of the action of 
the trial court in prematurely adjudicating the convey- 
ance to be valid. In the first instance Zimmerman was 
not a party to the action. The plaintiffs alleged gen- 
erally that the conveyance to Suess was without consid- 
eration and was made to defraud creditors. The answer 
of Suess alleged the character and consideration of the 
conveyance. Evidence was taken and the plaintiffs 
rested their case. The defendant moved for a dismissal. 
The matter was taken under advisement and the court at 
a Jater day refused to dismiss, stating that it found the 
deed to Suess to be a mortgage as above set forth, anid 
that it would order Zimmerman to be brought in in order 
that an accounting might be had of the amount due the 
brewing association. Then counsel for plaintiffs said: “1 
ask leave to withdraw my rest, and go on and introduce 
further testimony as to the actual consideration of this 
mortgage. The object of the bill is of course to simply 
fix the amount, if any, of the defendant’s rights in these 
premises, so that, when the premises are appraised for 
the sale, that being determined, it can be deducted from 
the interest of the defendant in the premises, and a proper 
appraisement may be made for the sale, which cannot be 
done as long as that indefinite interest stands open.” 
The plaintiffs having rested, it was largely within the dis- 
cretion of the court to permit them to withdraw the rest, 
and the court might have required a specific statement as 
to the evidence they sought to introduce. But it appeared 
from the statement made that plaintiffs acquiesced in the 
finding that the conveyance was a mortgage, and only 


Vou. 54] JANUARY TERM, 1898. 385 


Omaha Coal, Coke & Lime Co. y. Suess. 


wished the amount determined in order that Suess’ in- 
terest might be ascertained in its extent. They did not 
offer further to attack the bona fides of the conveyance. 
The court was reserving the case for the express purpose 
of ascertaining that amount, and without setting aside 
the interlocutory order just made, the court could pro- 
ceed to take the account, giving plaintiffs full oppor- 
tunity to be heard on the accounting on the only matter 
upon which they wished to adduce proof. It does not 
appear that this opportunity was ever refused them. 
While the proceedings were not according to the usual 
course, it does not appear that plaintiffs were at all preju- 
diced. ; 

We now come to that part of the court’s order fixing 
priorities. There can be no question of the priority of 
Suess’ claim for indebtedness existing when the convey- 
ance was made. The whole subject of priorities as be- 
tween a mortgage to secure future advances and liens 
accruing subsequently to the recording of such a mort- 
gage has recently been exhaustively discussed, with co- 
pious references to the adjudications in this country and 
in England, by the supreme court of North Dakota. 
(Union Nat. Bank v. Milburn & Stoddard Co., 73 N. W. Rep. 
527.) A reference to that case is deemed sufficient 
to render unnecessary any recollation of the cases, 
and the results there stated so commend themselves to 
our reason that we are content to adopt them so far as 
they apply to the case at bar. It is there said that a 
mortgage to secure future advances is valid between the 
parties and as to third persons; that if the mortgage on 
its face states that it is for that purpose, or if it appears 
to be a mortgage for a sum certain and the actual debt 
does not exceed that sum, a junior lienor takes subject 
thereto for all moneys then advanced or which may be 
advanced after the junior lien attaches and before the 
senior mortgagee has notice thereof. The recording of a 
junior lien, or the rendition of a judgment against the 
mortgagor, does not charge the mortgagee with notice of 

29 
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such junior lien. It seems that where the mortgagee is 
legally obligated to make further advances he may make 
them, even after notice of the attaching of a junior lien,- 
and his mortgage will be prior thereto as to such later 
advances. This was the case in Henry & Coatsworth Co. v. 
Fisherdick, 37 Neb. 207, where the mortgage was given 
priority over mechanics’ liens where the work did not 
begin until after the mortgage was recorded, but before 
the money was advanced. Applying these principles to 
the case before us we find that no question here arises 
from the fact that the deed did not show that it was for 
future advances and did not specify an amount which it 
secured, because the plaintiffs’ liens are not liens arising 
by virtue of contract, from debts created on the credit of 
this property, but attached only by operation of law to 
the debtor’s interest therein, whatever it may be. On the 
other hand, there was no obligation resting on the brew- 
ing association to make any definite advances. ‘T'rue, 
its agent testifies that it was required to do so, but that 
was only his conclusion of law, and an erroneous conclu- 
sion. The contract for the sale of beer was a verba! one, 
was uncertain as to duration-and the extent of the sales. 
It was merely a vague agreement to sell Zimmerman beer 
and to sell no one else in Omaha beer for bottling pur- 
poses, and in return Zimmerman agreed to sell no beer 
other than that made by the brewing association. The 
brewing association might at any time terminate the ar- 
rangement and refuse further credit. There is no proof 
that any agreement for any particular amount of credit 
was made as an inducement or consideration for execut- 
ing the mortgage. The brewing association and Suess 
had notice of the lien of plaintiffs at the latest when this 
suit was brought, and the court therefore did right. in sub- 
jecting to the judgments the claims of the brewing assa- 
ciation for indebtedness incurred by Zimmerman after 
the commencement of the suit. Jor reasons already in- 
dicated the court also correctly gave the claims of the 
brewing association priority for debts created before it 
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or Suess had notice of plaintiffs’ liens. It is not neces- 
sary to inquire when those liens attached or exactly when 
notice thereof was acquired. To prove the debt, and 
the times of its creation, the bill of exceptions shows that 
the books of the brewing association were introduced in 
evidence. Their contents does not appear from the bill 
of exceptions. There is therefore no proof that any ad- 
vances were made between the time of the levies of 
the executions and the commencement of the suit. A 
judgment is not a lien on an equitable estate in land. 
Nessler v. Neher, 18 Neb. 649.) A deed absolute in form 
but intended as a mortgage conveys the legal estate. 
(Gallagher v. Giddings, 33 Neb. 222; Zittle v. Schlesinger, 46 
Neb. 844; First Nat. Bank of Plattsmouth v. Tighe, 49 Neb. 
299.) Therefore, plaintiffs acquired no lien until, at the 
earliest, their executions were levied. It not appearing 
that any advances were made between the levies and the 
commencement of the suit, it is not necessary to decide 
upon which of these events the lien arose or Suess was 
charged with notice thereof. 
AFFIRMED. 


PHrER SCHMIDT, APPELLEE, V. CATHERINE: M. BOYLE ET 
AL., APPELLANTS. 


FILED APRIL 8, 1898. No. 9726. 


Right of Appeal: ConstiruTIoNnAL LAW: HEARING IN APPELLATE 
Court. The constitutional provision which declares that “the 
right to be heard in all civil cases in the court of last resort by 
appeal, error, or otherwise, shall not be denied,” does not pre- 
vent this court from prescribing such reasonable rules as are 
deemed essential to the prompt and orderly disposition of causes 
brought here for review, nor is the refusal to permit oral argu- 
ments violative of the constitution. 


APrEeaL from the district court of Douglas county. 
Heard below before Krysor, J. Affirmed. 
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T. J. Mahoney, for appellants. 
V. O. Strickler, contra. 


PER CURIAM. 


This is an appeal from an order of the district court of 
Douglas county confirming the sale of real estate. The 
submission is upon the motion of appellee to affirm under 
section 3 of rule 2 of this court (52 Neb. x), which reads 
as follows: “At any time after the expiration of the time 
allowed for the service of briefs by the plaintiff in error 
or appellant, the defendant in error or appellee may move 
for an affirmance on the ground that the proceedings are 
without merit and taken for delay. In order to do so he 
shall cause the record to be printed, according to the form 
prescribed for the printing of briefs, and file with the 
clerk ten copies thereof, together with the professional 
certificate of his counsel to the effect that he is familiar 
with the record, that it presents no question of law which 
has not been settled by past adjudications of this court, 
and no question of fact demanding serious consideration, 
and that he believes the proceedings are taken solely for 
delay. On the filing of such motion, printed records, and 
certificate, the cause will be submitted without argument, 
and on the record and briefs of the plaintiff in error or 
appellant alone. If on examination the court be satis- 
fied that the motion is well taken, the judgment will be 
affirmed. If on examination the record be found to pre- 
sent any question of law or fact as to the proper decision 
whereof the court entertains a doubt, the motion will be 
overruled, and the cause will be remanded to its proper 
place on the docket for hearing in its regular order. A 
certificate of counsel willfully false will be deemed an 
act of professional misconduct and dealt with accord- 
ingly. This rule shall apphy to causes now pending as 
well as to those hereafter docketed.” Appellee has com- 
plied with the foregoing provisions by causing the record 
to be duly printed, and the requisite number of copies 
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thereof to be filed with the clerk, accompanied with the 
proper certificate of counsel. 

The sole ground urged upon our attention for reversal 
is that the value placed upon the property by the apprais- 
ers was so low as to constitute a fraud upon the rights of 
the defendants. This question was submitted to the dis- 
trict court and by it decided upon conflicting evidence. 
Applying the frequently asserted rule that a finding 
based upon conflicting proof will not be disturbed upon 
review, the order assailed must stand. 

Counsel for defendants, in the brief filed, assails the 
section of the rule copied above, and protests against the 
enforcement thereof on the ground that his clients are 
thereby denied the right on appeal to be heard in the 
court of last resort. It is this suggestion alone which 
has prompted the preparation of this opinion, as motions 
to affirm, made under the rule in question, ordinarily will 
be disposed of by the court without the filing of an opin- 
ion. Section 24 of the bill of rights is as follows: “The 
right to be heard in all civil cases in the court of last re- 
sort by appeal, error, or otherwise, shall not be denied.” 
This provision was before the court in Moise v. Powell, 40 
Neb. 671, where it was held that the section guarantied to 
every litigant the right to be heard in the supreme court, 
not necessarily by appeal, but in that mode, by error, or 
some other appropriate proceeding. Further, that a stat- 
ute does not prevent a party from being heard in the court 
of last resort, by forbidding an appeal to the district 
court, since it merely takes away one method of review, 
leaving available another adequate remedy. To the 
same effect is the Chicago, B. & Q. R. Co. v. Headrick, 49 
Neb. 286. In School District v. Traver, 48 Neb. 524, it 
was decided that said constitutional provision did not 
prohibit the legislature from enacting reasonable rules 
and regulations for the review of a cause if this court by 
appeal. It is very evident that while the constitution 
bestows the right to a hearing in the highest court of the 
state, it does not undertake to regulate the method of pro- 
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cedure therefor. So long as the mode provided for re- 
view is adequate, the requirements of the fundamental 
law are satisfied. The constitutional provision quoted 
does not prohibit this court from prescribing such rea- 
sonable rules and regulations as are deemed essential to 
the prompt and orderly disposition of causes brought 
here by appeal or on error, nor does it forbid the denial 
of an oral argument in the cause. The word “heard” was 
not employed by the framers of the constitution to indi- 
cate that an oral presentation of a controversy to the 
court should not be refused, but was intended in the sense 
of review; in other words, the right to review in all civil 
cases in the court of last resort by appeal, or error, or 
otherwise, should not be denied. The rule of court criti- 
cised was not framed with reference to any particular 
class of causes or litigants, but was adopted for the sole 
purpose of. relieving our crowded docket of the many 
cases brought here for delay merely, so that meritorious 
actions pending and to be brought herein may be the more 
promptly reached and determined. The rule is- within 
the letter and spirit of section 13 of the bill of rights, 
which requires all courts to administer justice without 
denial or delay. Causes submitted under said rule are 
not disposed of in a summary manner, but are carefully 
considered on their merits, assisted by whatever brief or 
printed argument may be presented by the party bring- 
ing the record here. Thus a hearing is accorded the ap- 
pellant or plaintiff in error, while, in the same sense, no 
such privilege is given the other party. The appellee 
or defendant in error, as the case may be, if not satisfied 
with the rule, need not invoke its provisions. In the pres- 
ent appeal there is no error, and the motion to affirm is 
accordingly sustained, 
APFLIRMED. 
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JOHN A. ABRAHAM, APPELLANT, V. Crry OF FREMONT 
EL AL., APPELLEES. 


FItep APRIL 8, 1898. No. 7868. 


Review: Conriicring Evipencr. If the evidence is conflicting, and 
there is sufficient thereof in support of the finding and decree of 
the trial court, they will not be reversed. ; 


AppraL from the district court of Dodge county. 
Heard below before SULLIVAN, J. Affirmed. 


J. M. Woolworth and N. H. Bell, for appellant. 
Frank Dolezal and J. E. Frick, contra. 


HARRISON, C. J. 


In this action commenced in fhe district court of Dodge 
county the petition filed was in the following language: 

“1. The said plaintiff complains of the said defendants 
for that said defendant, the city of 'remont, is, and was 
at the time of the grievance hereinafter complained of, 
a municipal corporation, duly organized and incorporated 
under the general law of the state of Nebraska, and has 
more than 5,000 and less than 25,000 inhabitants; that 
the said defendant William Fried is mayor of said city, 
Arundel C. Hull is sewer inspector of said city, duly ap- 
pointed and qualified to exercise the duties of said office, 
and has the charge and management and control of the 
sewage system of said city, and said other defendants are 
members of, and constitute the common council of, said 
city. : 

“2. Within two years last past, prior to the filing of this 
petition, the said city of l’remont did construct, complete, 
and put into operation, and now owns and operates, a 
system of sewage in said city and the ditches connected 
therewith, as hereinafter described, and has connected 
with said system within said city, cess-pools, privy vaults, 
butcher-shops, hotels, private dwellings, a brewery, sla- 
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bles, and other structures above and under ground which 
open and empty into said sewer a large amount of slops, 
fecal matter, and other filth and impurities mixed with 
water and the same are carried and flow through the un- 
derground pipes of said sewage system to a short distance 
beyond the east line of the territorial limits of said city, 
where the same are discharged from two pipes, a consid- 
erable distance apart, into open ditches, which ditches 
unite a short distance east of said city, and the water con- 
veyed thereby, so fouled, mixed, and impregnated with 
filthy matters as aforesaid, continues to flow in an open 
ditch in a general southeasterly direction for the distance 
of about five miles, where it is emptied and discharged 
into Raw Hide creek. 

“3. Plaintiff owns in fee-simple, occupies and uses, and 
has so owned, occupied, and used for the space of more 
than ten years last past, for general farming, stock rais- 
ing, and stock feeding purposes two tracts of land in 
Douglas county, Nebraska, lying and situate on both 
sides of said Raw Hide creek and abutting thereon, to- 
wit: the east } of section 16 and the east 4 of the north- 
west i of section 16, in township 16, range 10; also the 
NE. } section 7, and the east 4 of the NW. 4 of section 8, 
the east } of SE. 4 section 6, the west 4 of the SW. 4 sec- 
tion 5, the SE. } of the SW. 4 of section 5 and the SW. 4 
of the SE. 4 section 5, all in township 16, range 10 east, 
all of which land is situate on said Raw Hide creek below 
the point at which said ditch empties into the creek. 

“4, Said Raw Hide creek is a small stream of water 
which flows all the year round in a general southeasterly 
direction through Dodge county and into Douglas 
county until it reaches the Elkhorn river in said section 
16, into which river it there empties. In its course it 
flows through plaintiff’s land in sections 5 and 8 as de- 
scribed for the distance of more than a mile and for the 
distance of about a half a mile through plaintiff’s said 
land in said section 16. 

“5. The plaintiff raises, feeds, and pastures a large 


VoL. 54] JANUARY TERM, 1898. 393 


Abraham v. City of Fremont. 


amount of stock on his land as aforesaid, and prior to 
the grievances hereinafter complained of the water in 
said Raw Hide creek, where it flows through plaintift’s 
land as aforesaid, was clear, pure, wholesome, and fit 
to be used, and was used largely by the plaintiff and 
others for the purpose of watering stock and other farm- 
ing and domestic purposes, and plaintiff has been accus- 
tomed for years to cut ice for the use of his family from 
a pond or lake on his premises, into which lake water 
flows from said Raw Hide creek. 

“6. That since said sewer ditch had been discharged into 
said Raw Hide creek as aforesaid the waters of the creek 
below the mouth of the ditch, by reason of the filthy 
waters coming through the sewer and discharged from 
said ditch into said creek, has gradually become, where 
it flows through the plaintiff’s land, foul and unfit to be 
used, and cannot be used for farming, domestic, or stock 
watering purposes, and the water of said lake has be- 
come unfit for taking ice therefrom as aforesaid, and such 
water, by reason of said impurities wrongfully and ille- 
gally discharged therein by said city, emits unwhole- 
some and unhealthful gases and stenches, which disturb 
the comfort and enjoyment of the plaintiff, his family 
and tenants, tends to, and will eventually, if said ditch 
is allowed to discharge into said stream, as the filth 
therefrom accumulates in pools, eddies, and backwater 
of the creek, become injurious and dangerous to the 
health and lives of plaintiff, his family, and others who 
reside on or near the creek below the mouth of said ditch 
and use the water of the creek for the purposes aforesaid. 

“7, That all of said acts of the defendants in digging 
said ditches, thereby discharging the contents of said 
sewage system into said Raw Hide creek, were done 
without the consent of plaintiff and without his knowl- 
edge. 

“8, The injuries so caused to plaintiff and his said 
land and the occupation, use, and enjoyment of the same 
are continuous injuries and if not stopped by order of this 
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court will necessarily become greater, increase, and grow 
worse as the said city makes other and further connec- 
tions with its sewage system and thereby discharge a 
greater amount of slops, waste, and filthy material into 
said creek, and because of the fact that said slop, waste 
material, and foul matters accumulate and have been ac- 
cumulating more and more and from day to day along the 
banks and in the pools and eddies of said creek, and par- 
ticularly in the same in said section 16, where it runs 
through the plaintiff’s land, because of the fact that the 
water from the Elkhorn backs up the Raw Hide for the 
distance of about two miles, for which distance the creek 
has no perceptible current, and such impure matters flow- 
ing down the same are precipitated or lodged when they 
reach such stagnant water; that by reason of the nature 
of said injuries damage therefor cannot be computed in 
money and the plaintiff has no adequate remedy at law, 
and to seek his remedy at law would involve the parties 
to this action in a multiplicity of suits; that by reason of 
the prenises the plaintiff will sustain great and irrepara- 
ble injury if the defendants are not prohibited and re- 
strained from continuing the infliction of such injuries 
upon plaintiff.” 

The relief asked was that the city named and its offi- 
cers be perpetually enjoined from a further continuance 
of the acts of which complaint was made in the petition. 
The first paragraph of the answer was as follows: 

“Come now the said defendants, and for answer to the 
petition of the plaintiff filed herein admit that the defend- 
ant, the city of Fremont, is a municipal corporation and 
that the other defendants are the officers, members of 
council, and mayor, respectively, of said city. as in said 
petition alleged, and deny each and every other allega- 
tion in said petition contained.” ; 

The further portions or paragraphs of the answer, some 
fifteen in number, were of matter mainly admissions and 
in avoidance of the grievances alleged in the petition. 
The reply was directed to these latter parts of the answer, 
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At the close of a trial the court made findings and ren- 
dered a decree, stated in the journal entry in part as fol- 
lows: 

“This cause came on to be heard upon the pleadings 
and evidence and was submitted to the court; upon con- 
sidération whereof the court finds for the defendants 
upon the issues presented by the petition and the first 

paragraph of the amended answer. 

- “The court further finds that the matters contained in 
the paragraphs 2 to 16, both inclusive, of the amended 
answer do not constitute a valid.defense to the cause of 
action stated in the petition. Therefore it is adjudged 
and decreed by the court that the plaintiff’s petition be 
dismissed and that the defendants go hence without day 
and recover their costs herein expended to the amount of 
$158.35. Itis further considered and adjudged that the 
plaintiff recover his costs herein expended on the trial of 
the issues joined upon the affirmative defense presented 
by the amended answer in the paragraphs thereof num- 
bered from 2 to 16.” 

The plaintiff has appealed to this court. It is conceded 
by the parties that, in the main, the law applicable to this 
case was settled by this court in its opinion in Barton v. 
Union Cattle Co., 28 Neb. 350, to the effect that where a 
party fouls and pollutes the waters of a running stream, 
rendering them unfit for use or thereby creating a nui- 
sance, the continuance of the acts from which such re- 
sults tlow will be enjoined at the suit of an injured person. 
Whether the acts, the subject of complaint, caused the 
pollution of the waters of a stream or created a nuisance 
are in each case, as in this at bar, questions of fact. 

It appeared in evidence that the plaintiff lived distant 
from I*remont about nine or ten miles and quite near the 
- “Raw Hide,” the stream of water which had a portion of 
its course through lands owned by him, and that he had 
used of its water for the purposes stated in the petition 
in this action; that the city of Fremont had established 
and constructed the system of sewerage as alleged, and 
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that there were some 105 connections therewith in the 
city of the general character and nature stated in the pe- 
tition; that through the system there ran each twenty- 
four hours about 3,000,000 gallons of pure water, into 
which and away with which flowed all liquids and solids 
which went into the sewers from any and all sources; 
that it was conducted through two large pipes to a point 
near the city, where it all came together in an open ditch 
and ran in a stream probably about four feet wide and 
approximately two feet deep, and continued its course in 
this ditch prepared for the purpose some five or six miles 
of distance to the place of its discharge into the “Raw 
Hide,” where it mingled with the water of said stream 
and from there, as the stream ran, it was some three or 
four miles down to the home of the plaintiff. The “Raw 
Hide” is one of the surface streams such as we have in 
this state, apparently, so far as the evidence discloses, 
not fed to any extent by or from springs, but derives its 
waters almost wholly from surface drainage, has its rise 
or source in Colfax county and flows into the Elkhorn 
river in Douglas county. During rainy seasons or years 
it is of constant flow. During dry seasons or years it at 
times is without flow, and portions of its channel or bed 
entirely dry. When it flows it is sluggish and with but 
little current or speed. The stream being apparently 
composed of surface drainage may be denominated a 
natural sewer, into which go and flow all the impurities 
drawn off by the surface waters of the tract of land 
drained by the stream. 

The contention on appeal is that the finding and decree 
of the trial court were wrong and without sufficient sup- 
port in the evidence and that there should be in this court 
a contrary finding and decree. Between thirty and forty 
witnesses were called and examined for each party and . 
the record of the evidence is voluminous, too much so to 
set forth an analysis of it here or even to summarize it in 
all its details. We have carefully perused and consid- 
ered it and discovered it to be, to a very considerable ex- 
tent, conflicting. 
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It is urged for appellant that a great deal, if not the 
major portion, of the evidence for appellees, considered as 
a whole, is what is known as negative evidence or testi- 
mony, and hence is of the “weakest species” of evidence, 
and not entitled to much weight. That some of the evi- 
dence introduced on behalf of the appellees was negative 
in its character is true, but the greater portion of it was 
not so, but was devoted to an attempt to establish certain 
existent conditions relative to the subject-matters of the 
controversy. 

The counsel for the parties in the briefs filed have re- 
ferred to and quoted from a written opinion which they 
state was filed at the time of decision of the cause by the 
trial judge. Neither the original nor a copy of any such 
written opinion is in the record presented to this court, 
but portions of it which have been quoted by counsel we 
feel at liberty to consider and use herein. In the opinion, 
it seems, was a finding as follows: “Viewed comprehen- . 
sively it cannot, I think, on the evidence be affirmed that 
there has been, or is, any casual connection between the 
Fremont sewage and the condition of the waters at the 
plaintiff’s farm. he clear weight of the crude evidence 
is to this effect.” This was no doubt the finding on which 
the disposition of the case turned, on which the decree 
was predicated, and was certainly one which, if sustained 
by evidence, was fully determinate in its character of the 

Zissues. 

It was of the undisputed facts that the sewage of the city 
combined. with the clear water, which, as we have before 
stated, ran through the sewerage system every day, was 
discharged into the stream which had its course through 
the plaintiff’s land; and the main further question to be 
ascertained from the evidence was whether it was the 
efficient cause of the alleged existent conditions of the 
waters of the stream at his place. Relative to this, if the 
evidence adduced for the complainant was alone con- 
sidered, it was clearly sufficient to support the averments 
of the petition and to warrant a decree in his favor; but a 
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thorough examination of all the evidence, conflicting as 
it is, convinces us that the finding and decree as rendered 
are sustained by sufficient of the evidence tv call for their 
being left undisturbed and unreversed. 


AFFIRMED. 


SULLIVAN, J., took no part in the decision. 


NEBRASKA LoAN & TRUST COMPANY, APPRLLANT, V. PAUL 
IGNOWSKI ET AL., APPELLEES. 


FIrep APRIL 8, 1898. No. 7957, 


1, Reformation of Instruments: MisrAKE. A mistake in the terms of 
a written instrument, if mutual, will be reformed to express the 
correct intention and agreement of the parties thereto, and with 
which it was executed,,and the instrument as reformed will be 
enforced. 


Reformation of an instrument to correct a mistake 
will not be accorded unless the intent and agreement which it 
will express as reformed were concurrent in the minds of the 
parties to and including the time of its execution. 


APPEAL from the district court of Sherman county. 
Heard below before SINCLAIR, J. Affirmed. 


J. B. Cessna, John A. Casto, and George F. Work, for 
appellant. 


Long & Mathew, contra. 


HARRISON, C. J. 


This action was instituted by the appellant, hereinafter 
designated the company, to reform the interest coupons 
attached to a bond and to foreclose a real estate mortgage 
which had been executed and delivered to secure the pay- 
ment of the amount of a loan to the mortgagor, the con- 
tract of loan being evidenced by the bond and mortgage 
in suit. It was of the allegations of the petition filed 
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“that in the filling out and signing of said coupons 1, 2, 3, 
4, and 5 to said principal bond attached a mutual mistake 
was made in this, that said coupons, and each of them, 
were made out for the sum of $19.50 instead of $39, as 
they should have been, and that said mistake was not 
discovered until long after said coupons were made out 
and signed.” There was also a claim made for certain 
taxes pleaded to have been paid by the mortgagee to pro- 
tect its lien, conformably and pursuant to a provision of 
the mortgage on the subject. The answer of the ap- 
pellees, hereinafter styled the defendants, admitted the 
execution and delivery of the instrument upon which the 
suit was brought, but stated: 

“Plaintiff, by its agents, represented to these defend- 
ants, more especially to the defendant Paul Ignowski, at 
the time said instruments were executed, and some time 
previous thereto, that he was obtaining from the plaintiff 
a loan at the rate of five and one-fourth per cent per 
annum, and that in consequence of the said representa- 
tions defendants borrowed the sum of $600 on or about 
November 1, 1890, at the said agreed price of five and 
one-fourth per cent per annum, payable annually, for the 
term of five years. 

“Third—That these defendants have promptly paid the 
interest on the said mortgages, bonds, and notes at the 
rate of five and one-fourth per cent per annum as agreed, 
said five and one-fourth per cent per annum being made 
up of three and one-fourth per cent on the first mortgage 
bond and two per cent on the second mortgage. The said 
amount paid annually has been the sum of $31.50, and 
these defendants hold a receipt in full from plaintiff, 
dated October 31, 1891, for the interest due on the said 
loan. 

“Fourth—Plaintiff has accepted the interest payments 
of $31.50 made by these defendants annually. 

“Tifth—The rate of interest in the mortgage, of which 
‘Exhibit B’ attached to plaintiff’s petition is a copy, is 
‘63 per cent per annum,’ the figures ‘6)’ were inserted 
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therein by plaintiff either in error or else fraudulently 
for the purpose of deceiving these defendants, who are 
illiterate and do not well understand the English lan- 
guage.” 

A tender to the company of the amount of taxes paid 
by it was pleaded, and each and every allegation of the 
petition of which the answer did not contain an admis- 
sion was denied. In the reply each and every statement 
of new matter of the answer was either generally or spe- 
cifically denied. A trial of the issues resulted favorably 
to the defendants and the company has appealed to this 
court. 

It is disclosed by the evidence that Paul Ignowski, 
of defendants, made application to the company for a 
loan through a banker at Ashton, Nebraska, who repre- 
sented the company, or at least received applications for 
loans, forwarded them to it, and, if approved, attended 
to the execution of the papers and completion of the 
loans. Ignowski’s application was in writing, in the 
usual form, and for a loan in the sum of $600, with inter- 
est at eight and one-half per cent per annum, payable 
annually. The necessary papers, bond, coupons, notes, 
_and mortgages were prepared at the home office of the 
company and forwarded to the banker in Ashton. In 
regard to their preparation and the mistake claimed to 
have been made the treasurer of the company testified 
as follows: 

Q. Have you any personal knowledge and had you any 
supervision of the making out of these papers? 

A. Thaveand did. | 

Q. Tell what you know about the making out of these 
papers. ; ; 

A. After the loan committee had decided to renew the 
loan, I made out a memoranda for one of our clerks to 
make up the papers, dividing the amount to be paid an- 
nually, eight and one-half per cent interest, by ordering 
a bond prepared for the principal and coupons for annul 
interest thereon at the rate of six and one-half per cent 
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and the balance of two per cent per year was inclu‘led in 
five notes of $12 each, maturing concurrent with the 
interest coupons upon the principal bond. Upon en- 
deavoring to negotiate this new loan to an eastern party 
we found that through a clerical error the five coupons 
for the annual interest, instead of being made up at $39 
each, as recited in the mortgage and bond, were only for 
$19.50 each, which is semi-annual interest instead of an- 
nual interest. This error probably occurred from the 
fact that the clerk who makes our papers makes most of 
her papers at semi-annual interest, and she, by mistake, 
figured the semi-annual rate instead of the annual in- 
terest, as she was instructed to do. 

Q. State whether or not these several ccupons cor- 
rectly represent the amount of annual interest. agreed by 
the defendant to be paid on this principal bond. 

A. They do not. ° 

Q. State what the correct amount of each of these 
several coupons should be in order to represent the cor- 
‘rect amount of interest agreed by the defendant to be 
paid on this principal bond? 

A. They should have been $39 each. 

The sole contention is that the trial court shculd have 
decreed a reformation of the coupons so that each called ° 
for the payment of $39 instead of $19.50. We are satis- 
fied that the evidence established the mistake cn the part 
of the company, and that the same occurred by reason of 
a lack of care by it, or its employé who prepared the loan 
papers. 

It further appears in evidence that Ignowski had, 
while negotiating with the appellant company, been to 
St. Paul, Nebraska, and there made application to a loan 
agent, which had been approved, the rate of inte:-est con- 
tracted for being seven per cent per annum. When the 
bond and mortgage in suit arrived at Ashton, fenowski 
was informed that they had been received and that they 
showed that he was to be furnished the money and a 
very low rate of interest was exacted, or five and one- 

30 ; 
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fourth per cent per annum. He then stated to the banker 
who was acting in the matter for the company the facts 
in relation to the St. Paul application and told him to 
retain the papers until such time as he, Ignowski, could 
go to the latter place and arrange that he be no further 
liable to fulfill his agreement there in regard to a loan. 
This request was acceded to by the banker. Ignowski 
went to St. Paul, the agent there demanded that he pay 
$10, the stated expenses incurred in and about the appli- 
cation foraloan. This he did, and was relieved from his 
agreement there in regard to a loan and subsequently 
went to Ashton and executed the instruments, the basis 
of this action, with the full belief and understanding 
that he was to be charged but five and one-fourth per 
cent per annum interest, and that the papers executed 
and delivered evidenced an agreement to such effect. 
Ignowski did not readily understand the English lan- 
guage, either spoken or written, and it is of the testimony 
that he at two different times, prior to signing the pa- 
pers, called in a party who had a knowledge of Ig- ¢ 
nowski’s native language and also of the English lan- 
guage to act as interpreter between Ignowski and the 
banker, and also to examine and explain the papers to 
the former. One of these was probably present at the 
time the instruments were executed, and one such party 
was a witness at the trial of the cause and testified to an 
examination of the papers, that he figured the interest 
and determined the rate to be five and one-fourth per 
cent per annum, and that he at the time so stated it to 
Ignowski; to make the examination and give Ignowski 
accurate information being of the purposes for which his 
presence and services had been requested. The reforma- 
tion of a contract, in the terms of which there has been a 
mistake, will be accorded and the instrument as re- 
formed will be enforced (Hale v. Young, 24 Neb. 464; 
Bispham, Principles of Equity sec. 468); but as a general 
rule a court will only correct a mistake in a written in- 
strument when it has been mutual and the instrument 
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does not embody the terms of the contract as fully under- 
stood by both parties. (7 Wait, Actions & Defenses 328.) 
It must be shown to be a mutual mistake. (Conaway r. 
Gore, 24 Kan. 389.) “ ‘The proof of mistake must be clear 
and certain before an instrument can be reformed, as 
the object of the reformation of an instrument is to 
make it express what the minds of the parties to it had 
met upon, and what they intended to express, and sup- 
posed they had expressed, in the writing. Unless this 
meeting of minds, and mistake in expressing it, is made 
quite clear and certain by evidence, the court, should it 
undertake to reform, might, under color of reformation, 
make a contract for the parties which both never as- 
sented to or intended to make.’ The mistake, to be the 
subject of the reformation, must be not merely the over- 
sight of one of the parties, but such that the deed fails to 
express what was intended and agreed upon by both 
parties. The court will not reform a deed so as to add 
to it a new condition not contemplated by one of the 

parties in the execution of it. It will not make it include - 
what was intended by one party, unless it appear that 
the other party at the time had the same intention.” 
(1 Jones, Mortgages see. 97.) “The general principles by 
which the court is guided in such cases are well settled. 
A person who seeks to rectify a deed on the ground of 
mistake must establish, in the clearest and most satis- 
factory manner, that the alleged intention to which he 
desires it to be made conformable continued concur- 
rently, in the minds of all parties, down to the time of its 
execution.” (Bispham, Principles of Equity sec. 469; 
Kerr, Fraud & Mistakes 421.) Though there was a mis- 
take in the amount expressed in the coupons, it is quite 
clear that if reformed as prayed in the petition, they 
would not have expressed the contract which from the 
evidence the trial court determined Ignowski fully un- 
derstood he was executing. The minds of the parties 
were not concurrent at the time of the signing, on what 
the coupons would express if corrected as asked, and 
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they would not be as contemplated and intended by 
Ignowski at that time. This being true, within a proper 
application of the rules to which we have hereinbefore 
directed attention, the relief sought was properly denied. 
The evidence might possibly have warranted a different 
conclusion in regard to the main issue, that is, the mu- 
tuality of the mistake, but it ic sufficient to sustain the 
conclusion of the trial court; hezce such conclusion will 
not be disturbed. The decree must. be 
‘AFFIRMED. 


RaGAan, C., took no part in the decision. 


JOHN WURDEMAN V. ANNA ScHULTZ. 
FILED APRIL 8, 1898. No. 7962 


1. Instructions: EvipENcE. If a fact is established by the evidence 
and uncontroverted, it is not reversible error for a trial court to 
so state or treat it in its instructions to-a jury. 


9. Review: ConFLIcTING Eviprxcre. The verdict of a jury upon con- 
flicling evidence will not be disturbed if there is sufficient evidence 
jin support thereof. 


3. Bastardy: AMOUNT oF JupGMENT. The amount which a party ad- 
judged guilty in a prosecution for bastardy shall be ordered or 
adjudged to pay is to some extent within the discretion of the 
trial court, and its judgment in such matter will not in error pro- 
ceedings be determined excessive unless there is apparent mani- 
fest abuse of discretion. (Clark v. Carey, 41 Neb. 780.) 


Error from the district court of Platte county. Tried 
below before SULLIVAN, J. Affirmed. 


Albert & Reeder, for plaintiff in error. 
Whitmoyer & Gondring, contra. 


Harrison, C. J. 

The plaintiff in error was charged in a complaint made 
and filed with a justice of the peace in Platte county, by 
one Anna Schultz, an unmarried woman, with the pa- 
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ternity of the child with which she was then pregnant. 
He was arrested, and as a result of the proceedings be- 
fore the justice of.the peace was recognized for appear- 
ance before the district court in and for said county to 
answer to the charge. As the outcome of a trial in the 
district court the plaintiff in error was by a jury de- 
termined guilty, and on April 27, 1895, by the judgment 
of the court ordered to pay to the mother, for the benefit 
of the child, the sum of $900 in installments at stated. 
dates, that he give security therefor, and in default 
thereof be committed to jail. 

In proceedings to this court it is urged for plaintiff 
in error that the trial court erred in several of the para- 
graphs of its charge to the jury in assuming as an estab- 
lished fact that the prosecutrix was pregnant at the time 
she filed the complaint with the justice of the peace. The 
fact to which reference was made was proven and not 
controverted, and it was not error for the trial court to 
. so state it in the instructions. (Gran y. Houston, 45 Neb. 
813; 2 Thompson, Trials sec. 2295.) 

It is also argued that the evidence was insufficient to 
sustain the verdict. On this point it may be said that a 
careful reading of the evidence discloses a direct conflict 
therein relative to the main issuable facts, and such con- 
ditions that had the jury returned a verdict favorable to 
the plaintiff in error it could not have been said to be 
unsupported by sufficient of the evidence; but on the 
other hand it was shown that the complainant gave birth 
to an illegitimate child at a stated date, and there was 
sufficient evidence of sexual intercourse with the mother 
by plaintiff in error at such times as, combined with the 
other facts and circumstances of evidence, to give support 
to a verdict which asserted and fixed his fatherhood of 
the child of the complainant. This being true, the ver- 
dict cannot be successfully assailed as unsupported by 
the evidence. | 

It is also contended that the judgment is excessive. 
As we have before stated, it was in the aggregate for 
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$900, and its payment was to be made in installments as 
follows: “$100 each ycar for the next three years, $75 for 
the next six years following, and $50 each year thereafter 
for the next three years, each of said payments to be 
made quarterly in advance, in four equal installments 
each year, commencing on the ist day of May, 1895.” 
On the subject of the proper amount of the judemeut 
there was little if any, direct evidence. It appeared that 
the plaintiff in error was twenty-seven vears of age, was 
a farmer by occupation, and was living with his father.on 
. What was known as the “home farm.” It was stated by 
this court in the case of Clark «. Carey, 41 Neb. 780, in an 
opinion written by Post, J.: “It is argned also that the 
judgment is excessive, and therefore erroneous. The 
construction uniformly given to similar statutes is that 
the trial court, in fixiny the ameunt.in which the accused 
shall be charged, may take into consideration such faets 
as the health of the child and mother, the ability of the 
latter to care for the child, and the physieal and financial 
ability of the accused; and in no reported case has a 
judgment been reversed on account of the amount of the 
judgment unless there appeared to be an abuse of dis- 
cretion. (See Wills County ve Hamaker, 11 Ta. 209; Jerdec 
vr. State, 30 Wis. 170; Goodirine rv. State, 31 N. 1. Rep. 
[Ind.] 554; State rv. Zeitier, 35 Minn. 238.) As said in the 
last named case, no evidence seems to have been intro- 
duced bearing especially upon the subject of the amount 
of the judgment. We must presume the court acted ae- 
cording to its best information, from the facts proved at 
the trial and fiom all the circumstances surrounding the 
case. There being no apparent abuse of discretion, the 
amount fixed by the trial court is presuined to be reason- 
able and to present no ground for interference by us.” 
The amount which the party charged in that case was 
ordered to pay was $2,112, in installments of $12, payable 
on the first day of each month. Within the doctrine 
then announced the judgment in the case at bar must 
as to the point under consideration be upheld. 
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We have discussed and decided all the questions urged 
in behalf of plaintiff in error, and it follows from the 
conclusions reached that the judgment will be 


AFFIRMED. 
SULLIVAN, J., not sitting. 


CARL FUNKE ET AL. V. RIGHARD J. ALLEN BT AL. 


Firep APRIL 8, 1898. No. 7946. 

1. Sales: REFUSAL OF BUYER to PERFORM: DAMAGES. If a vendee in an 
executory contract of sale, or where the title of the property has 
not passed to him, refuses to perform, a right of action for dam- 
ages arises in favor of the vendor for the injury or loss he has sus- 
tained by reason of the breach of the contract, and this is ordi- 
narily or generally the difference between the market value of the 
property at the time and place of delivery, and the price fixed by 
the contract. 


The question of the measure of damages for 
a breach of an executory contract of sale was not directly involved 
in or necessary to a decision in Lincoln Shoe Mfg. Co. rv. Sheldon, 44 
Neb. 279; hence the statement of the rule therein was not authori- 
tative. 


Error from the district court of Lancaster county. 
Tried below before TiBBETS, J. Reversed. 


Charles E. Magoon, for plaintiffs in error. 
S. L. Geisthardt, contra. 


HARRISON, C. J. 


The plaintiffs in error were dealers in crockery and 
queensware in Lincoln and at the solicitation of a travel- 
ing salesman for defendants in error, a firm dealing in 
crockery and queensware in Philadelphia and New York, 
delivered to him a written order for a future shipment 
by the latter firm to the former of twenty toilet sets. 
Subsequently there was some correspondence between 
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the two firms relative to the order and the goods, the 
subjects of its terms, in the course of which it is claimed 
by plaintiifs in error there was a cancellation or renun- 
ciation cf the order. After this is claimed to have oc- 
curred the vendors shipped the goods to Lincoln to plain- 
tiffs in error, but they would not receive them. This 
action was instituted by the vendors to recover the price - 
of the gocds, it being alleged that they had been duly 
tendered to the vendees. Of the issues joined by the 
pleadine's there was a trial in the district court of Lan- 
caster county, the jury being instructed as follows: “The 
jury are instructed that under the pleadings and the. evi- 
dence in iis case the plaintiff is entitled to recover the 
sum of $153 and interest thereon from July 1, 1891, at the 
rate of seven per cent per annum and your verdict shall 
be for the plaintiffs and against the defendants for that 
amount. “Le total amount to this date is $127.” There 
was a yvorcict in accordance with this instruction and 
judgment rendered thereon. 

_In this ezror proceeding it is contended for the vendees 
that ines::uch as they had withdrawn the order, if it 
constituic:: a breach of the contract of purchase, the 
vendors were net entitled to sue for and recover the 
agreed tice, Lut a different measure of damages should 
have been applicd and enforced. Under the evidence ad- 
duced it was a question for the court to determine 
whethe* se crder for the goods had been countermanded, 
and on tii: point we will say that we are of the opinion 
that of the letters written by the vendees to the vendors 
there wes one which by a fair construction can mean 


nothir: *-sic usr less than that the goods were not 
want::. ".y tue vendees and would not be received by 
them wi"+ the then existent order. The letter was clear 
and serc<ei eto such effect. That such a letter constitutes 
a cou.t::.cand of an order for goods, see Peck v. Freeze, 
59 N.S. Den. [arich.] 600. This order was an incom. 


plete cr ¢xecutory contract. The title to the goods had 
not parsed to the vendees at the time they counter- 


Vou. 54] JANUARY TERM, 1898. 409 


Funke v. Allen. 


manded the order. Their doing so was a breach of the 
contract, for which they became liable to the vendors 
in damages. If the contract of sale is executory, the title 
has not passed to the vendee. On breach of the contract 
by the vendee by a refusal to receive the property, the 
vendor’s measure of damages, in general, is to the extent 
of his actual injury, which ordinarily is the difference be- 
. tween the contract price and the market value at the time 
and place of the breach. (Tiffany,Sales [Hornbook series] 
pp. 281, 232, sec. 125; 2 Benjamin, Sales [4th ed.] book 5, 
p. 971, secs. 1117 & 1118; 2 Sutherland, Damages p. 359; 
5 Wait, Actions & Defenses p. 608, art. 3, sec. 2; 21 Am. 
& Eng. Ency. Law 578-580, cases cited and discussion in 
note 2; Hale v. Hess, 30 Neb. 42; Scott Lumber Co. v. Haf- 
ner-Lothman Mfg. Co., 65 N. W. Rep. 518, 91 Wis. 667; 
Keeler v. Schott, 1 Pa. Super. Ct. 458, 88 W. N. Cas. 316; 
Neal v. Shewalter, 31 N. BE. Rep. [Ind.] 848; Todd v. Gam- 
ble, 21 N. Y. Supp. 789; Ridgley v. Mooney, 45 N. E. Rep. 
[ind.] 348; Browning v. Simons, 46 N. E. Rep. [Ind.] 86; 
Lawrence Canning Co. v. Lee Mercantile Co., 48 Pac. Rep. 
[Kan.] 749; Miller v. Burch, 41 S. W. Rep. [Ky.] 307; 
Heiser v. Mears, 27 8. BE. Rep. [N. Car.] 117, 120 N. Car. 
443.) ae 
There are authorities which lend support to the doc- 
trine that the vendor in such a contract of sale may treat 
the goods as belonging to the vendee regardless of his 
refusal to receive them, and sue for and recover the 
contract price as his damages; but the weight of au- 
thority is to the contrary and favorable to the rule which 
we have hereinbefore stated. In the opinion in the case 
of Lincoln Shoe Mfg. Co. v. Sheldon, reported in 44 Neb. 
279, it was stated by this court: “Where a vendee refuses 
to perform the vendor has either of two remedies. He 
may keep the property made the subject of the contract 
and sue the vendee for damages for a breach of his con- 
tract, and in such case his measure of damages will be 
the difference between the contract price of the property 
and its actual value at the date of the vendee’s breach of 
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the contract; or the vendor may tender the property 
made the subject of the contract to the vendee, and then 
in a suit upon the contract the vendor’s measure of dam- 
ages will be the contract price of the property.” But 
the decision of the case hinged upon the proposition that 
the contract in question was one of subscription for 
shares of stock and not of sale and purchase, and the 
rule of the measure of damages for a breach of a contract 
of sale by a vendee was not directly in question or in- 
volved in the action and its announcement was not nec- 
essary to the decision; and what was then said was not 
authoritative, to the extent at least that the doctrine 
was stated to be that the vendor may tender the property 
to the vendee, and in a suit upon the contract the meas- 
ure of his damages, if he recovers, be the contract price. 
There are many cases arise wherein the particular facts 
and circumstances warrant a departure from the general 
rule, call for an exception therefrom, and in which the 
doctrine to which we have last referred is applicable and 
governing, but it is not so in a case such as the one at 
bar. It follows that the judgment of the district court 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


MIDLAND Strate BANK v. Kinrarrick-Koce Dry Goops 
COMPANY ET AL, 


FILED APRIL 8, 1898. No. 8000. 


1. Chattel Mortgages: ContincENcy: Lirx. An instrument signed by 
the granting party thereto, not dated, which is taken by the 
grantee named therein under an agreement, to be retained until 
such time as the grantor notifies the grantee of a contingency, 
it being of the terms of the agreement that on such notification 
the instrument is to be completed and filed as a mortgage or lien 
on goods or chattels, does not become a completed mortgage until 
the grantor takes the action contemplated by the agreement. 
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2s : Lien. AS a general rule, and in absence of agreement to the 


contrary, the lien of a chattel mortgage on a stock of merchandise 
attaches to the articles in stock at the time of the execution of the 
instrument, and not to future additions to the stock. 


Error from the district court of Douglas county. 
Tried below before BLAtk, J. Affirmed. 


McClanahan & Halligan, for plaintiff in error. 


W. W. Morsman and R. B. Montgomery, contra. 


HARRISON, C. J. 


On September 20, 1893, Oliver L. Templeton was en- 
gaged in business in South Omaha as a retail dealer in 
general merchandise, and on that date executed and de- 
livered to the Kilpatrick-Koch Dry Goods Company a 
chattel mortgage on his stock of merchandis® and store 
furniture, securing the payment of $2,905.78 due the com- 
pany for goods sold and delivered to him by it. The 
balance of indebtedness on account was figured and evi- 
denced by a promissory note of even date with the mort- 
gage, to which we have just referred, taken as security 
for the payment of the debt. At the same time Templeton 
executed a mortgage on the property in favor of the Pack- 
ers National Bank of South Omaha to secure the payment 
of an indebtedness to it. This latter mortgage was by its 
terms subject to the one in favor of the dry goods com- 
pany. The last mentioned company filed its mortgage 
in the proper public office on the day of its execution and 
delivery and immediately took possession of the property 
and proceeded with a statutory foreclosure of its lien and 
realized from the sale of the goods, ete., of date October 
20, 1893, the sum of $3,500. The mortgage to the Packers 
National Bank was also filed in the office of the county 
clerk of date September 20, 1893, the day of its execution. 
Subsequent to the assumption of possession of the mort- 
gaged property by the dry goods company, the Midland 
State Bank caused this, an action of replevin, to be insti- 
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_ tuted in the district court of Douglas county, and the 
property was taken under the writ, but, the plaintiff 
failing to execute the necessary bond, was returned to 
the dry goods company. The claim of the bank of right 
of possession of the property in suit was predicated on 
its ownership, as assignee of W. G. Templeton (a brother 
of O. L. Templeton, the merchant and owner of the prop- 
erty), of two notes and an asserted chattel mortgage to 
secure their payment, also as the owner of a note running 
in terms to the plaintiff bank and a chattel mortgage as 
security for the payment of the debt of which the note 
was evidence, both of which chattel mortgages were al- 
leged to be subsisting liens prior and superior to the liens 
of the dry goods company and Packers National Bank. ° 
The latter came into the suit by intervention. Issues 
were joined, and at the trial thereof before a jury that 
body wasiven a peremptory instruction to return a ver- 
dict in favor of the dry goods company and the Packers 
National Bank. This the jury did and judgment was in 
the due course of procedure rendered on the verdict. 

Of the assignments of error in the petition presented 
in this proceeding on behalf of the Midland State Bank 
the one urged is that in which the complaint is of the 
action of the court in instructing the jury as we have 
hereinbefore stated. The trial court excluded from the 
evidence the alleged mortgage to the plaintiff in error, 
and in the condition of the record and pleadings in the 
case in this court such instrument cannot enter into our - 
consideration of the points discussed under the main 
subject of objection and argument, the giving of the per- 
emptory instruction. 

As we view the record, one question to which con- 
siderable attention has been given by counsel for plaintiff 
in error in the brief filed—that is, the fraudulent or bona 
fide character of the asserted chattel mortgage by the 
merchant to his brother as between the parties litigant 
—has no force, for at least two sufficient reasons. 

Iirst—The instrument under which the plaintiff asked 
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a remedy was signed withont date; its time of execution 
was alleged as of July 25, 1893, and it was of the testi- 
money that it was signed August 12, 1893. Mr. 0. I. 
Templeton, the merchant, the man who signed the instru- 
ment, was called as a witness for plaintiff and testified 
as follows: 

Q. What is your name? 

A. O. L. Templeton. 

Q. Was you in business in the city of South Omaha 
during the year 1893, and up until about the 20th of Sep- 
tember? , 

A. Yes, sir. 

Q. Are you the man who executed the chattel mort- 
gage to the Kilpatrick-Koch Dry Goods Company? 

A. Yes, sir. 

Q. And to the Packers National Bank? 

A. Yes, sir. 

Q..On the day and at the time when those mortgages 
were made, or prior to that time, had you given to any 
one other than the Midland State Bank any chattel mort- 
gage, bill of sale, or other contract which might become a 
lien upon the goods there? 

' A. I had never given any. 

And in cross-examination stated: 

Q. You had never given any? What do you mean by 
that? ; 

A. I meant that I had never given any mortgage to any 
one for that stock prior to this mortgage given to the 
Kilpatrick-Koch Dry Goods Company. 

W. G. Templeton, a brother who was named in the 
instrument as grantee, gave testimony of the execution 
of the notes by his brother, and this paper as a mortgage 
to secure their payment, and in cross-examination stated 
of the mortgage: 

Q. I observe, Mr. Templeton, that the first of these two 
mortgages about which you have been interrogated— 
that is, the one which you say was given by your brother 
to you to secure the sum of $1,700—bears no date. Why 
was it not dated? 
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A. Because he had agreed to pay the other mortgage 
due to the bank first and I did not want to hold a mort- 
gage off of the record and show that it was of so ancient 
a date. 

Q. Then I understand the agreement between you and 
your brother was that the date should be filled up at the 
time when it was going to be recorded, was it? 

A. That was the understanding; yes, sir. 

Q. And that it should not be recorded for the time 
being? 

A. That was‘the agreement. 

Q. Why did you agree with him not to record it for the 
time being? 

A. Because I wanted him to continue in the business 
and pay the debts. 

Q. All of the debts? 

A. Yes, six. 

Q. Then your object was to avoid embarrassing his 
business. 

A. That was it, and to protect myself. 

Q. But I am speaking with reference to the agreement 
to withhold it from record? 

A. Yes, sir. 

Q. So that he might go on with his business just as if 
you did not have any mortgage; is that right? 

A. T answered your question, I think. 

Q. So that he might go on with the business just as if 
you did not have any mortgage; is that right? 

A. So that he might continue his business and pay the 
debts. 

Q. And he did continue in the possession of the prop- 
erty? 

A. He did. 

Q. Buying and selling goods, just as if you did not 
have any mortgage? 

A. I presume he did. 

Q. Well, you know he did, don’t you? 

A. Yes, sir; I know he continued in business after I 
took the mortgage. 


Vou. 54] JANUARY TERM, 1898. 415 


Midland State Bank v. Kilpatrick-Koch Dry Goods Co. 


Q. And what was your agreement with reference to 
the time that it should be recorded? 

A. The agreement was that if the contingency arose 
that made it necessary that he would come and Jet me 
know and that I would put the mortgage on record and 
that would protect myself. 

Q. He was to let you know when some contingency 
arose that would make it necessary to record that instru- 
ment? 

A. That is what I said. 

Q. And he did not, of course, tell you of any contin- 
gency of that character, did he? 

A. He did not. 

It seems beyond doubt, from this testimony and other 
facts and circumstances of the transaction not bearing 
so directly thereon, but of a tendency to show its nature 
and effect, that it was not a completed mortgage or lien 
and was not to be until some contingency arose or for 
some reason, the sufficiency of which was to be deter- 
mined by the prospective mortgagor, he should move in 
the matter, and a date which would not tend to discredit 
the instrument as a mortgage was to be inserted and the 
completed mortgage filed; for no doubt when the witness 
used the word “recorded” in referring to what should be 
done with the instrument, if ever completed, he meant 
filed, or made a matter of record in the authorized 
method. It was not shown that the contingency ever 
arose; the instrument never became complete; was al- 
lowed to remain imperfect; hence never becaine opera- 
tive as a mortgage or lien on the property. 

* Second—The instrument under which the plaintiff 
made claim to possession of the property was sought to 
be established as a lien of date not later than August 12, 
1893. It was disclosed that the merchant who signed it re- 
mained in possession of the stock of merchandise and sold 
articles therefrom in the usual course of a retail trade 
and added to the stock from time to time. If the instru- 
ment declared upon by the plaintiff had become of said 
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date a complete mortgage, and therefore a lien, it would 
have been on the property then in the store and not on 
subsequently acquired articles of merchandise, and it 
would have devolved on plaintiff to show that the prop- 
erty in litigation was that in stock at the time it asserted 
its lien became operative. On this point there was an- 
entire lack of evidence. (See J'allon v. Ellison, 3 Neb. 74; 
Gregory v. Whedon, 8 Neb. 376; Wedgewood v. Bank, 29 Neb. 
166; Bank v. Davis, 38 Neb. 238; Williams v. Evans, 6 Neb. 
216.) ; 

It follows further from the conclusions reached herein 
that the trial court’s action in directing the verdict by 
instruction as it did was not erroneous. The judgment 
is therefore 

AFFIRMED. 


WILLIAM L. BAILEY BT AL. V. O. K. EASTMAN ET AL 
Fiuep APRIL 8, 1898. No. 8001. 


Review: UNAUTHENTICATED TRANSCRIPT. A petition in error will be 
dismissed from this court if no transcript of the record in the trial 
court, authenticated by the certificate of the clerk of such court, 
is filed in this court. 


PRROR from the district court of Dawes county. Tried 
below before Bartow, J. Petition in error dismissed. 


G. A. Eckles and A. G. Fisher, for plaintiffs in error. 
C. H. Bane, contra. 


HARRISON, C. J. 


The papers and documents herein have been filed in this 
court in purposed error proceeding, in which there was 
sought the reversal of the judgment of the district court 
of Dawes county by which relators’ application for the 
issuance of a writ of mandamus was denied and dis- 
missed. In what is presumably the journal entry of the 
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trial and the resultant adjudication of the issues pre- 
sented there is a statement that a motion for a new trial 
was filed and passed upon, but no such pleading appears 
in the papers filed in this court. furthermore—and this is 
of vital importance—the papers filed here are not authen- 
ticated by the certificate of the clerk of the trial court, 
as required by statute, as copies or in whole a transcript 
of the record of the proceedings in such court. This is 
a fatal omission; for that there be an authenticated 
record of the proceedings in the district court filed with 
a petition in error in the supreme court is jurisdictional, 
and if lacking, the petition in error will be dismissed. 
(Otis v. Butters, 46 Neb. 492; Moore v. Waterman, 40 Neb. 
498; McDonald v. Grabow, 46 Neb. 406; Union P. R. Co. v. 
Kinney, 47 Neb. 396; Wachsmath v. Orient Ins. Co. of Hart- 
ford, 49 Neb. 590; Minspahr v. Hachange Nat. Bank of Hast- 
ings, 49 Neb. 557.) 
DISMISSED. 


DRUMMOND CARRIAGE COMPANY ET AL. V. GEORGE T. 
MILLS. 


FILED APRIL 8, 1898. No. 7846. 


1. Appeal Bond: JUDGMENT AGAINST SURETIES. Upon the rendition of 
a judgment against appellant in the district court, that court has 
no such jurisdiction of the person of the surety in the appeal under- 
taking that it may render the same judgment against him that it 
Inay against the appellant. Selby v. McQuillan, 45 Neb. 512, fol- 
lowed. 


2. Bailment: LIEN oF BAILEE FOR SERVICES. By operation of the 
common law, in the absence of any specific agreement, every per- 
son who has bestowed labor and skill on a chattel bailed to him 
for the purpose, and has thereby increased its value, has a lien on 
such chattel and may retain it until paid his reasonable charges 
for his services. 


3. Such rule of the common law is in force in this state. 


: Straturory Liens. The common-law lien to which 
we have just referred may, by force of special facts or circum- 


31 


4, ——! 
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stances, override or be superior to prior contractual or statutory 
liens. 


5. Chattel Mortgages: Titre. In this state the title to mortgaged 
chattels remains in the mortgagor until foreclosure of the mort- 
gage. 


: LIEN oF BAILEE FoR REPAIRS: Priority. A physician gave a 
mortgage on a buggy of which he retained possession and used it in 
his business. It was of the recitals of the mortgage that he should 
not so negligently or improperly use or care for the property as to 
subject it to probable loss or material depreciation in value, and 
the mortgagee had knowledge that the buggy at times needed re- 
pairing, and had seen it at one time left at the shop to be repaired. 
The mortgagor, without the knowledge of the mortgagee, left the 
buggy with a carriage company for needed repairs. The company 
repaired the buggy and retained possession thereof to enforce a 
claimed lien for, or the payment of its reasonable charges for, 
such repairing. The mortgagee instituted an action of replevin 

‘ against the carriage company to obtain possession of the buggy, 
asserting right thereto under and by virtue of his mortgage lien. 
Held, That the mortgage lien was subordinate to the common-law 
lien, since the recitals of the mortgage and the facts and circum- 
stances disclosed that the mortgagor had at least implied au- 
thority from the mortgagee to have the repairs made. 


6. 


Error from the district court of Douglas county. 
Tried below before AMBROSRE, J. Reversed. 


B. N. Robertson, for plaintiffs in error. 
W. H. De France, contra. 


HARRISON, C. J. 


This, an action of replevin, was instituted by defendant 
in error March 22, 1894, before a justice of the peace in 
Douglas county to recover the possession. of a “Breton 
buggy,” and in a trial he was giyen judgment for the 
relief demanded. An appeal was perfected to the dis- 
trict court, wherein the defendant in error was again 
successful. He there obtained judgment against the car- 
riage company and also against the surety on the appeal 
undertaking. The carriage company and the surety on 
the appeal bond present the case to this court for review. 

It is contended for the party who signed the appeal 
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undertaking that the district court had no jurisdiction 
to render the judgment it did against him. The question 
presented was discussed and determined in the case of 
Selby v. McQuillan, reported in 45 Neb. 512, and it was 
stated that the district court, on the rendition of a judg- 
ment against an appellant, had no jurisdiction to render 
a like judgment against the surety in the appeal bond; 
and, following the doctrine then announced, we'must hold 
that the judgment against the surety in this case was 
without the jurisdiction of the court and cannot stand. 

| The trial in the district court was without.a jury and 
‘on an agreed statement of the facts as follows: 

“That W. P. Wilcox was, on and prior to July 1, 1891, 
a physician engaged in the actual practice of his pro- 
fession in the city of Omaha, Nebraska; that on Septem- 
ber 12, 1889, said Wilcox purchased a physician’s phae- 
ton, or carriage, from the defendant, and that from the 
date of its purchase until on or about the 13th day of 
May, 1892, the said Dr. Wilcox used the said carriage in 
his professional business as a physician and surgeon; 
that on July 1, 1891, said Dr. W. P. Wilcox made, exe- 
cuted, and delivered, for a valuable consideration, being 
money actually loaned, his certain promissory note to the 
plaintiff for $350, due one year after date; that no pay- 
ments have been made on said note, and the same is due, 
To secure said note the said Dr. W. P. Wilcox made and 
delivered a chattel mortgage to plaintiff covering the 
said physician’s phaeton, or carriage, a horse and har- 
ness. The said mortgage was filed in the office of the 
county clerk of Douglas county, Nebraska, in accordance 
with law, on the 3d day of August, 1891, a copy of which 
is hereto attached and made a part of this stipulation, 
marked ‘Exhibit A.’ 

“The plaintiff was well acquainted with the buggy in 
controversy and knew at the time he took his mortgage 
that it was used by Dr. Wilcox in his business as a phy- 
sician. Dr. Wilcox and the plaintiff rode out in the 
buggy quite frequently in the evenings. The plaintiff 
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was with Dr. Wilcox at the office of the Drummond Car- 
riage Works, defendant, at one time previous to May, 
1892, after his mortgage was given, and when Dr. Wilcox 
run the buggy in there for repairs, which bill of repairs 
was paid ky Dr. Wilcox. About the 13th of May,1892, said 
Dr. Wilcox took the buggy mentioned in the mortgage, 
and in controversy herein, to the defendant for repairs, 
and, pursuant to agreement between the defendant and 
Dr. Wilcox, the buggy was to be repaired. The bill for 
the same agreed upon was $60, to be paid in cash when 
the work was done. A copy of the memorandum of re- 
pairs to be done, and which were actually done, on the 
calriage, is hereto attached, marked ‘Exhibit B’ and made 
a part of this stipulation. The original was, on or about 
May 18, 1892, mailed by defendant to Dr. Wileox. The 
repairs done on the buggy were reasonably necessary for 
the careful preservation of the carriage, and the bill for 
the same is well and reasonably worth $60, no part of 
which has been paid. The buggy was completed, and the 
bill was due on the Ist of July, 1892. The plaintiff is a 
resident of Omaha, Nebraska, and has resided therein 
ever since the 12th day of September, 1889. 

“About the 1st of June, 1892, said Dr. W. P. Wilcox 
left the city of Omaha for Colorado, to be gone an in- 
definite period of time. Said Dr. Wilcox was absent 
‘from the city from about the 1st of June, 1892, until about 
the 15th of March, 1894. During the time of said Wil- 
cox’ absence from the city, as aforesaid, the plaintiff sup- 
posed the buggy was in the barn of the father of said 
Wilcox, and did not know different until about the 21st 
of March, 1894, when. he was notified by said Wilcox that 
the said buggy was in the possession of the defendant. 
In the meantime, the plaintiff had made no inquiries 
about the whereabouts of the buggy, neither had he made 
any inquiries about the horse and harness, and when 
this action was commenced the plaintiff did not know 
where the horse and harness were. Plaintiff never has 
pressed the said Wilcox for the money secured by the 
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note and chattel mortgage and never calculated to do so. 
While Dr. Wilcox was using the buggy in his professional 
-business, he had all his repairing done at the carriage 
works of the defendant, and the buggy was in the defend- 
ant’s shop for repairs, and the defendant did small repair 
. work on the buggy twelve different times between the 
date of its purchase, September 12, 1889, and May 1, 1891. 
The first actual knowledge that the plaintiff had of the 
buggy being in the possession of the defendant was ob- 
tained from the said Dr. Wilcox on or about March 21, 
1894. Immediately after said notification, plaintiff de- 
manded possession of said buggy from defendant, and 
upon refusal of defendant to deliver up the possession 
of said buggy to plaintiff, plaintiff commenced this cause 
of action. The defendant made no inquiries of Wilcox 
when he took the buggy to its place of business for re- 
pairs, as to whether the buggy was incumbered or not, 
nor did the said Wilcox say anything about it to the de- 
fendant. The buggy has been in the continuous pos- 
session of the defendant from the spring of 1892. The 
defendant is a corporation duly organized under the laws 
of Nebraska, and engaged in the manufacture and sale 
and general repair work of wagons, carriages, and other 
kinds of vehicles. The defendant, when demand was 
made on it for the possession of the buggy, refused to 
deliver the same to the plaintiff until its bill for repairs, 
as above stated, was paid, and then and there notified 
the plaintiff that it claimed a lien upon said buggy for 
the work and labor and material performed and used in 
repairing said buggy. The value of the buggy was $75 
at the commencement of this action. The defendant and 
all the officers thereof, at the times when said repairs 
were agreed upon and made, had no actual knowledge of 
said mortgage, nor were they aware of the existence of 
such a mortgage until the month of March, 1894.” 

It is urged by counsel for the carriage company that it 
had a lien by force of law on the buggy for the amount of 


its bill of charges for repairing the buggy, which contin- 
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ued so long as it retained possession of the buggy under a 
claim of lien for such services. The principle invoked 
is, if property is delivered to a person to be by his skill 
and labor or by adding thereto property of his, enhanced 
in value, and he performs the labor or adds his own prop- 
erty to that delivered and thereby increases the value of 
the latter, he may retain possession of it until paid for his 
labor or materials. This is a doctrine of the common 
law, and the right is usually denominated a common-law 
lien, and it exists under a state of facts such as we have 
just detailed, unJess there is a contract inconsistent with 
such lien, or some modifying circumstances which are in 
conflict with any such right, or disclose an intent not to 
claim the right. “A mechanic of any kind has a lien 
upon all personal property for manufacture or repairs, 
while it remains in his possession. * * * A carriage- 
maker for repairs upon a carriage.” (See 6 Wait, Ac- 
tions & Defenses 149, and cases cited.) Persons have by 
common law the right to detain goods on which they 
have bestowed labor, until the reasonable charges there- 
‘for are paid. (2 Kent, Commentaries 635.) In the ab- 
sence of specific agreement, if a party has bestowed labor 
and skill on a chattel bailed to hii for such purpose and 
thereby improved it, he has by general law a lien on it 
for the reasonable value of his labor or the right to retain 
it until paid for such skill and labor. (Bevan v. Waters, 3 
C. & P. [Eng.] 520; Scarfe v. Morgan, 4 M. & W. [Eng.] 
270; Lord r. Jones, 24 Me., 489, 41 Am. Dee. 391; Grinnell 
v. Cook, 3 Hill [N. Y.] 491. This right rests on principles 
of natural equity and commercial necessity. (2 Kent, 
Commentaries 684.) No lien exists at common law for 
the agistment’ of cattle (Chapman +. Allen, 2 Cro. Car. 
[Eng.] 271; Jackson v. Cummins, 5 M. & W. [Eng.] 342; 
Wallace v. Woodgate, 1 C. & P. [Eng.] 575); nor in favor 
of one to whom a horse has been delivered to be stabled, 
taken care of, fed, and kept (Judson v. Etheridge, 1 C. M. 
[Eng.] 742). In such cases, a lien for the charges will 
only arise by virtue of a statute or special agreement in 
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the nature of a pledge. * * * ‘The case of an agist- 
ment does not fall within that principle inasmuch as the 
agister does not confer any additional value on the ar- 
ticle, either by the exertion of any skill of his own or 
indirectly, by means of any instrument in his posses- 
sion” ” (White v. Smith, 43 Am. Rep. [N. J. Js 347; Jackson 
v. Cummins, supra.) 

We refer to the agister’s lien for the purpose of direc: 
ing attention to the fact that it is not a lien which has 
been recognized as arising by force of the general or com- 
mon law or as having any existence at common law, but 
has its origin in, or is the creature of, statutory provision, 
and that the reasoning employed and rules announced by 
this court in reference to agister’s liens are not forceful or 
applicable herein in regard to the lien claimed. The leg- 
islature of the territory, when the state was a territory, 
passed the following act: “So much of the common law 
of England as is applicable and not inconsistent with the 
constitution of the United States, with the organic law 
of this territory, or with any law passed or to be passed 
by the legislature of this territory is adopted and de- 
clared to be law within said territory.” (Compiled Stat- 
utes, ch. 15, sec. 1.) The right to the common-law lien 
would exist in this state unless inconsistent with our stat- 
utory law, and we cannot discover wherein it is inconsist- 
ent with, or has been abrogated by, statute, hence must 
determine it in force. In regard to the recognition and 
enforcement of common-law rules, it is said by this court 
in the opinion in the case of Wilson v. Burnstead, 12 Neb. 
1: “In the application of the principles of the common 
law, where the precedents are unanimous in the support 
of a proposition, there is no safety but in a strict ad- 
herence to such precedents. If the court will not follow 
established rules, rights are sacrificed, and lawyers and 
litigants are left in doubt and uncertainty while there 
is no certainty in regard to what, upon a given state of 
facts, the decision of the court will be.” We must con- 
clude that a common-law lien existed in favor of the 
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carriage company for the amount due it for the repair of 
the buggy; and it remains further to determine whether 
it took precedence of the lien of defendant in error’s chat- 
tel mortgage. The lien of the mortgage was created and 
perfected by the filing prescribed by law, long prior to 
the, services, etc., of the carriage company in repairing 
the buggy, and there is no dispute in regard to time of at- 
tachment of either lien. 

It now becomes necessary to allude again to some of 
the facts which appeared of evidence in the cause, more 
especially to bring out distinctly the position occupied by 
defendant in error relative to any repairs which became 
necessary to the useful existence of the buggy, and its 
possible future appropriation to the satisfaction of the 
indebtedness, the payment of which was secured by the 
chattel mortgage. The mortgage provided in terms that 
until default by the mortgagor in the performance of 
specified conditions or until the happening of certain in- 
dicated events, he should keep possession of the mort- 
gaged property, and one of the enumerated events by 
the occurrence of which the mortgagee should at his 
option be entitled to take possession thereof was this: 
“If the said party of the first part [the mortgagor] shall 
so negligently or improperly use or care for said property 
as to subject the same to probable loss or material de- 
preciation of the value thereof—” from which it seems 
probable that it was in contemplation of the parties that 
the mortgagor would, of course at his own proper cost 
and charge have the buggy repaired, if necessary, during 
the time of its use by him and the existence of the mort- 
gage. It was also of the evidence that defendant in 
error saw the buggy and rode in it frequently, and had 
knowledge of its being repaired by the carriage company 
at least once when he was present and it was run into the 
carriage company’s place of business to be by it repaired. 

We may now turn to the rules of law which we deem 
applicable to the state of facts developed in evidence 
herein. The legal title to the buggy was in the mort- 
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gagor. He was the owner thereof. The mortgagee had 
but a lien thereon. (Wusser v. King, 40 Neb. 892; Rn- 
dall v. Persons, 42 Neb. 607; Camp v. Pollock, 45 Neb. 771; 
Gould v. Armagost, 46 Neb. 897.) It may be said that a lien 
which arises by force of the common law may be, under 
special circumstances, superior to prior existing con- 
tractual or statutory liens on the same property. In Dar- 
lington, Personal Property p. 48, it is stated on this 
subject: “And though in general a lien cannot be cre- 
ated without authority of the owner, liens for repairs 
take precedence of prior mortgages where such repairs 
were necessary for purposes within the intention of the 
mortgage; ¢. g., repairs on vessels or carriages, which the 
mortgagor was to continue to use.” A lien on property 
by operation of the common law may have precedence of 
an existing mortgage. (Jones, Chattel Mortgages sec. 
474; Herman, Chattel Mortgages 308.) In the case of 
White v. Smith, 15 Vroom [N. J.] 105, 48 Am. Rep. 347, 
it was said: “Williams v. Allsup, 10 C. B. [N. 8.] 417, is 
the leading case on this subject. In that case the plain- 
tiff, a shipwright, retained a vessel for his charges for 
repairs, as against a mortgagee under a prior mortgage. 
The mortgage had been recorded pursuant to the mer- 
chants’ shipping act. The vessel was left in the mort- 
gagor’s possession and control for use, and was con- 
demned as unseaworthy. The shipwright’s charges were 
for necessary repairs, made by the mortgagor’s direction, 
without the knowledge of the mortgagee. The court 
sustained the shipwright’s lien for repairs, against the 
claim of the mortgagee. The comrse of reasoning which 
led to this result, as expressed in the opinions of the 
judges, is as follows: Erle, C. J., said: ‘I put my decision 
on the ground that the mortgagee, having allowed the 
mortgagor to continue in the apparent ownership of the 
vessel, making it a source of profit and a means of earn- 
ing wherewithal to pay off the mortgage debt, the rela- 
tion so created by implication entitles the mortgagor to 
do all that may be necessary to keep her in an efficient 
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state for that purpose. The case states that the vessel 
had been condemned as unseaworthy by the government 
surveyor, and so was in a condition to be utterly unable 
to earn freight or be an available security or any source 
of profit at all. Under these circumstances, the mort- 
gagor did that which was obviously for the advantage 
of all parties interested. He puts her into the hands 
of the defendant to be repaired, and according to all 
ordinary usage, the defendant ought to have a right of 
lien on the ship so that those who are interested in the 
ship, and who will be benefited by the repairs, should not 
be allowed to take her out of his hands without paying 
forthem. * * * It is to be observed that the money 
expended in repairs adds to the value of the ship; and. 
looking to the rights and interests of the parties gen: 
erally, it cannot be doubted that it is much to the ad- 
vantage of the mortgagee that the mortgagor should be 
held to have power to confer a right of lien on the ship 
for repairs necessary to keep her seaworthy.’ Willes, J., 
said: ‘By the permission of the mortgagees the mort- 
gagor has the use of the vessel. He has therefore a 
right to use her in the way in which vessels are ordinarily 
used. Upon the facts which appear on this case, this 
vessel could not be so used unless these repairs had been 
done to her. The state of the things therefore, seems to 
involve the right of the mortgagor to get the vessel re- 
paired, not on the credit of the mortgagees, but upon the | 
ordinary terms, subject to the shipwright’s lien. It seems 
to me that the case is the same as if the mortgagees had 
been present when the order for repairs was given.’ 
Byles, J., said: ‘As it is obvious that every ship will, 
from time to time, require repairs, it seems but reasona- 
ble, under circumstances like these, to infer that the mort- 
gagor had authority from the mortyagees to cause such 
repairs as should become necessary to be done, upon the 
usual aud ordinary terms. Now what are the usual and 
ordinary terms? Why, that the person by whom the re- 
pairs are ordered should alone be liable personally, but 
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that the shipwright should have a lien upon the ship for 
the work and labor he has expended on her. Nor are the 
mortgagees at all prejudicially affected thereby. ‘They 
have a property augumented in value by the amount of 
the repairs.’ ” (See also Scott v. Delahunt, 5 Lans. [N. Y.] 
372; Hammond v. Danielson, 126 Mass. 294; Tucker v. 
Werner, 21 N. Y. Supp. 264; Corning v. Ashley, 4 N. Y. 
Supp. 255, affirmed. See 24 N. E. Rep. 1100.) We are 
not holding that in all eases, or generally, the common- 
law lien will override and be superior to the prior chattel 
mortgage lien, but that in cases where the mortgagor 
“an be said to have expressed or implied authority from 
the mortgagee to procure repairs to be made on the mort- 
gaged property it will be so. The carriage company was 
entitled to its lien, and it was superior to the lien of the 
chattel mortgage; hence the judgment of the district 
court was wrong and must be reversed. 


REVERSED AND REMANDED. | 


RaGAN, C., dissents. 


SruNGER BENEVOLENT ASSOCIATION V. CAROLINE 
STENGER. 


FILED APRIL 8, 1898. No. 7966. 
1. Married Women: Contracts. The disability of a married woman to 
enter into contracts still exists in this state, except to the extent 

it has been removed by legislative enactments. 


: SEPARATE EsTaTE. She may contract with parties 
generally or with her husband, but it must be in reference to her 
separate property, trade, or business, or upon the faith and credit 
thereof and with the intent to charge her separate estate. 


Whether the contract is of the nature just 
indicated is a question of fact. 


4. 


In an action predicated upon promissory 
notes executed and delivered by a woman to her husband during 
the existence of the marital tie, if the coverture is pleaded in de- 
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fense and admitted or proved, it devolves on the plaintiff to show 
that the contracts were with reference to the separate property of 
the wife, upon the credit of and with intent to bind the same. 


5. Husband and Wife: Contracts: UNDUE INFLUENCE. A relation of 
trust and confidence arises and continues with the existence of the 
marital tie between parties, and where the contract of the wife 
to or with the husband is sought to be enforced and the coverture 
is interposed as a defense, coupled with a plea of the exercise by 
the husband of undue influence on the wife in obtaining the exe- 
cution of such contract, the burden is on the plaintiff to estabiish 
that no unfair advantage was taken or undue influence exercised 
by the husband. 


6. Trial to Court: ERRoNEoUS ADMISSION oF EvIpDENcE. Where the . 
trial was to the court, the admission of incompetent testimony 
furnishes on review no sufficient ground for reversal, if the finding 
and judgment must for other reasons be affirmed. 


ERROR from the district court of Platte county, Tried 
below before MARSHALL, J. Affirmed. 


The opinion contains a statement of the case. 


' Albert & Reeder, for plaintiff in error. 


References: Buckingham v. Roar, 45 Neb. 244: May v. 
May, 9 Neb. 16; Brown v. Brown, 22 Neb. 703; Greene v. 
Greene, 42 Neb. 640; Skinner v. Skinner, 38 Neb. 756; 
Schulte «. Culbertson, 1 N. W. Rep. [Wis.] 21; Brower v. 
Callender, 105 Ill., 88; Bodine v. Morgan, 37 N. J. Eq. 426. 


Whitmoyer & Gondring and A. M. Post, contra: 


In controversies between husband and wife, a less 
amount or degree of proof has always been required to 
impeach the transaction involved than in cases where 
the parties are enabled to contract upon terms of 
equality. Generally speaking, any undue advantage 
gained by the husband over the wife, by meaus of the 
marital relation, is, in a legal sense, a fraud upon her. 
(Darlington’s Appeal, 86 Pa. St. 512; Whitbeck v. Whit- 
beck, 25 Mich. 439; Jenne v. Marble, 37 Mich. 319; Harmer 
v. Farmer, 39 N. J. iq. 211; Switzer v. Switzer, 26 Gratt. 
[Va.] 574; Dolliver v. Dolliwer, 94 Cal. 642; Bennett v. 
Bennett, 37 W. Va. 396.) 
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It is charged in the answer that defendant was. at the 
date of the notes and contract described in the petition, 
the wife of plaintiff’s assignor, Martin Stenger, and that 
said notes were not executed with reference to, or upon 
the faith and credit of, her separate estate, or with intent 
to charge the same, while the reply in terms admits the 
defendant’s coverture as pleaded. The burden was ac- 
cordingly upon the plaintiff to bring the case, both by 
pleading and proof, within the exception of the statute. 
(Grand Tsland Banking Co. v. Wright, 58 Neb. 574; Tracy 
v. Keith, 11 Allen. [Mass.] 214; Nash v. Mitchell, 71 N.Y. 
199; Broome v. Taylor, 16 N. Y. 564; Saratoga County Bank 
v. Pruyn, 90 N. Y. 250; Rodemeyer v. Rodman, 5 Ta. 426; 
McGlaughlin v. O’Rourk, 12 Ta. 459; Cupp v. Campbell, 103 
Ind. 218; Wood v. Losey, 50 Mich. 475.) 

‘Courts will lend their aid tu enforce such agreements 
only, between husband and wife. as are affirmatively 
shown to rest upon equitable grounds, such, for instance, 
as a sufficient money consideration. (Smith v. Dean, 15 
Neb. 4382; Johuson v. Vandervort, 16 Neb. 141; Furrow v. 
Athey, 21 Neb. 671; Ward v. Parlin, 830 Neb. 376; Hill v. 
Fouse, 32 Neb. 6387; Wanzer v. Lucas, 44 Neb. 759; Miller v. 
Miller, 16 O. St. 527; Dean v. Metropolitan E. R. Co., 119 
N. Y. 540.) 


HARRISON, C. J. 


In its petition filed in this action, commenced in the 
district court of Platte county, the plaintiff pleaded its 
corporate character and existence; and further, that 
the defendant had executed to Martin Stenger certain 
specifically described promissory notes which had been 
by him indorsed and transferred to the plaintiff; that 
there had been a failure to pay certain sums of interest 
at their maturity as it was provided should be done in an 
agreement which had been executed by the defendant in 
regard to payment of interest on the amount of the in- 
debtedness evidenced by the notes, it being stated that 
by mistake or omission the intended contract relative to 
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interest had not been expressed in the notes, and the 
ugreement to which we have alluded was subsequently 
executed and delivered by the defendant to Martin Sten- 
ger, and by him transferred to the plaintiff. Judgment 
was asked for alleged past dne interest in the sum of 
$3,200 and iuterest thereon. The answer was as follows: 

“The defendant, in answer to the petition of the plain- 
tiff, denies that said plaintiff was, or now is, incorporated 
or is a corporation, and denies that plaintiff is entitled 
to receive the money upon said notes described in plain- 
tiff’s petition, or any part thereof, and denies that at the 
time said notes were executed it was the intention of the 
defendant that the interest mentioned in said notes 
should be paid annually, and denies that the plaintiff is 
the owner and entitled to receive the money upon the 
contract, a copy of which is marked ‘Exhibit A’ in plain- 
' tiff’s petition, or any part thereof. 

“The defendant, further answering plaintiff’s petition, 
alleged that, before and at the time said promissory notes 
and contract were executed, said defendant was, and now 
is, the wife of said Martin Stenger, to whom said notes 
were made and delivered; that said notes and the contract 
for the payment of interest annually did not concern her 
separate property, trade, or business; that at the time 
of the execution and delivery of said notes and contract 
the defendant was not indebted to said Martin Stenger 
in any sum whatever; that no consideration whatever was 
given for said notes and contract for payment of interest 
annually; that said notes and contract for payment of in- 
terest annually were given solely and only because said 
Martin Stenger demanded, required, and insisted that 
she should make and give said notes and contract to him, 
said Martin Stenger, and threatened her that if she did 
not make and give up said notes and said contract to him 
he would break up the household and family ties; that 
he would commence proceedings for a divorce from her, 
and do all he could against her, on account of which she 
was much worried and suffered great fear and distress, 
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and said notes and said contract were made and delivered 
to said Martin Stenger to avoid constant worry, fear, and 
distress that he was inflicting upon her, and not with a 
view or intention of charging her separate property, 
trade, or business, or with reference thereto, nor upon the 
faith and credit of her separate property, trade, or busi- 
ness; that said notes and said contract for the payment 
of interest annually were transferred and delivered by 
said Martin Stenger-to said plaintiff as a gift and without 
valuable consideration therefor.” 

To this there was the following reply: 

“Comes now the plaintiff herein, and for reply to the 
answer of the defendant herein denies each and every 
allegation thereof not hereinafter specifically admitted. 

“The plaintiff admits that at the time of the execution 
and delivery of the notes and the contract mentioned in 
the petition the defendant was, and still is, the wife of 
the said Martin Stenger, but avers that the said notes 
and contract were made with reference to and upon the 
faith and credit of the separate property of the defendant 
for a good and valuable consideration. The plaintiff 
further avers that it purchased said notes and contract 
of said Martin-Stenger in the usual course of business 
before maturity, for a valuable consideration, and with- 
out notice of any infirmity therein or of any defense 
thereto.” 

A jury was waived, and a trial of the issues to the 
court resulted in a finding and judgment for the defend- 
ant. The plaintiff association asks in this court a review 
of the proceedings in the trial court. 

It was disclosed by the evidence that Martin and Caro- 
line Stenger, husband and wife, came to America from 
France during the year 1872 and that they brought with 
them several thousand dollars—some in money and some 
in the form of United States, or as they are generally 
denominated, “government,” bonds. A portion of this 
amount belonged to the husband and a part to the 
wife. After they had been in this country about three 
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years some thousands of dollars more were received for 
the wife from her parents’ estate. The money they had, 
and also that received, was invested in this country. The 
title to all real estate purchased or acquired was vested 
in the husband. At the expiration of about six years, 
or in 1878, the husband went back to the old country, 
where he stayed some nine years, or until 1887, when he 
returned to this country and demanded that the wife give 
him the property which she then had. During the six 
years from 1872, the time the couple came to America, 
to 1878, the husband invested and managed all the prop- 
erty—-the money of his wife as well as his own; but when 
he started for the old country, in 1878, he gave to her 
what he stated to her was her separate property, which 
was all personal or chattel, none real, and retained what 
he considered and what seems to have been conceded as 
his share. He told his wife at the time, in substance, 
that he had managed her property long enough and in 
the future she should attend to it. The theory of the 
counsel for plaintiff seems to have been that all, or prac- 
tically all, the property was left in charge of the wife, 
and that when the husband returned in 1887 he but de- 
manded his own, or a division of the original amount and 
the accumulations, which, it was asserted amounted to a 
large sum. The evidence does not support this theory, 
but, on the contrary, sustains the view that a division 
was made by the husband in 1878 prior to starting to the 
old country. The wife refused in 1887 to accede to the 
demand of the husband relative to delivery to him of the 
property then in her possession, or any portion thereof, 
but finally executed and delivered to him thirty-six prom- 
issory notes, each for the sum of $500, and one in amount 
$779. Twenty of the notes were by the husband trans- 
ferred to the plaintiff. The notes were a gift to the 
plaintiff. It is doubtless established in this state that 
a wife may contract with her husband in regard to her 
separate estate or upon the faith and credit thereof, and 
that such contract may be enforced in the “civil action” 
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provided by our Code of Civil Procedure (see Code ‘of 
Civil Procedure, sec. 2) and probably as at law (seeMay 
v. May, 9 Neb. 16), but the confidential relation recognized 
as arising with the marital tie and its continued exist- 
ence with that of the bond of marriage are still of force 
and accorded recognition. That relations of trust and 
confidence do arise and exist between the husband and 
wife with and during the continuance of marriage, and 
that the husband will be, or is, with possibly a few nota- 
ble exceptions, the dominant personage therein, are mat- 
ters of common knowledge, and must be admitted; and it 
is of the inherent qualities of such relations that no legis- 
lature by its enactments, and no rule or law however 
established, could as a matter of fact change them, nor 
do we think it has been attempted. It will not be pre- 
sumed that the legislature.had the intent to combat or 
set aside such stubborn and well-known principles of 
human life and conduct. The disability of a married 
woman to contract with reference to her separate estate 
with parties generally or with her husband has been re- 
moved, but the contract must be within established 
-governing principles and rules of conduct and fairness. 
A forcible illustration that the confidential phase of the 
marital sphere is acknowledged as still existent is af- 
forded in the enforcement of the rule which excludes 
testimony of either husband or wife of communications 
between them during the existence of the tie. (See Code 
of Civil Procedure, secs. 328, 331, 332; Lihs v. Lihs, 44 
Neb. 148; Niland v. Kalish, 37 Neb. 47; ‘Greene v. Greene, 
42 Neb. 634.) The coverture of the defendant was pleaded 
in the answer and admitted by the reply. In this con- 
dition of the issues it devolved on the plaintiff to estab- 
lish that the notes were executed with reference to, or 
upon the faith and credit of, the separate estate of the 
defendant or with intent to charge the same. This it did 
not do; hence failed to make out a case. (Grand Island 
Banking Co. v. Wright, 53 Neb. 574.) 

It may be further said that with the relation of trust 

32 
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and confidence existent between husband and wife, and 
the éormer the dominant factor therein, it was also neces- 
sary that it be shown by the plaintiff that in obtaining the 
contracts, the notes, there was due and sufficient consid- 
eration therefor and no unfair or inequitable exercise of 
power or influence by the husband. There was no such 
proof; on the contrary, there was sufficient evidence to 
sustain a finding of the exercise of influence by the hus- 
band in an unfair and undue manner. (Greene v. Greene, 
42 Neb. 634; Darlington’s Appeal, 86 Pa. St. 512; Garver v. 
Miller, 16 O. St. 527; Dean v. Metropolitan Elevated R. Co., 
119 N. Y. 540.) 

It is urged for the plaintiff that the trial court erred in 
admitting the testimony of the defendant of communica- 
tions between herself and husband. Conceding this to 
be true without discussing or deciding it, it does not fur- 
nish a reason for the reversal of the judgment, as without 
any of such testimony the finding and judgment must be 
approved. There are no errors presented which call for 
a reversal of the judgment and it will be 


AFFIRMED. 


SULLIVAN, J., took no part in the decision. 


S. & C. MAYER ET AL. V. JOHN E. NELSON. 
FILepD APRIL 8, 1898. No. 7940. 


1. Process: WITNESSES: EXEMPTION FROM SERVICE. A person is privi- 
leged from the service of a summons in an action in which the 
venue is laid in a county other than that of his residence, while 
necessarily and in good faith within such county for the purpose 
of testifying as a witness in a cause. 


: JupamMENT. A judgment rendered on such 
service of process is not void, but merely erroneous, subject to be 
reversed in an appropriate appellate proceeding. 


3. Jurisdiction: OngEcTions. Objections to jurisdiction of the person, 
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not appearing on the face of the record, may be raised by answer, 
and the prosecution of an appeal or error is not a waiver of such 
jurisdictional] defense. 


4, Judgment: InNyuncrion. A court of equity will not enjoin the en- 
forcement of a judgment of a justice of the peace where it appears 
that a plain and adequate remedy existed at law. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. Reversed. 


J.C. McNerney and Alewunder Altschuler, for plaintiffs 
in error. 


Hall, St. Clair & Roberts and Stewart & Afunger, contra. 


NORVAL, J. 


This action was instituted in the district court of 
Phelps county by John E. Nelson to enjoin a judgment 
recovered against him by S. & C. Mayer before a justice 
of the peace of Lancaster county. On the final hearing 
a decree was entered for the plaintiff as prayed, and. the 
defendants prosecute a petition in error. 

The sole ground upon which relief was sought is that 
the judgment of the justice was void for want of juris- 
diction over the person of the defendant therein. The 
facts, as gathered from the pleadings and evidence, are 
these: Nelson was a resident of Phelps county, and on 
January 5, 1894, he was served therein with a subpcena 
to appear on the day following as a witness before the 
county court of Lancaster county in a cause pending 
therein wherein Dean & Horton were plaintiffs and Shel- 
don and others were defendants; that Nelson, in obe- 
dience to the commands of the writ, went to Lancaster: 
county on January 6 for the purpose of becoming a wit- 
ness in said suit, and while there the justice’s summons 
was served personally upon him on said date; that on the 
return day of the summons he made a special appearance 
before the justice and objected to the jurisdiction of the 
court over his person, on the ground that he was not 
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liable to be served with civil process in Lancaster county 
while in attendance upon court as a witness, which objec- 
tion was overruled, and Nelson neither by himself nor 
attorney made any further appearance in the cause, and 
the judgment sought to be enjoined was rendered against 
him; that a transcript thereof was filed and docketed in 
the district court of Lancaster county, and a certified 
transcript of the same from said court was lodged in the 
office of the clerk of the district court of Phelps county, 
upon which an execution was issued and placed in the 
hands of the sheriff for service. 

Undoubtedly Nelson was privileged from being served 
with summons in Lancaster county while in attendance 
as a witness before any of the courts. of that county, and 
the justice should have sustained his objection to juris- 
diction over his person (Palmer v. Rowan, 21 Neb. 452); 
but it was a privilege or immunity which he might have 
waived (Woods v. Davis, 34 N. H. 328; Stewart v. Howard, 
15 Barb. [N. Y.] 26; Washburn v. Phelps, 24 Vt. 506; 
Ragdall v. Crandall, 6 Hill [N. Y.] 342). The judgment 
rendered on such service of process was not void. It 
was merely erroneous. But the defect is not available 
in a collateral proceeding. The case of Hamilton v. Mill- 
house, 46 Ia. 74, cited by plaintiff below, does not conflict 
with our view. The Code of Iowa provides that the ju- 
risdiction of a justice of the peace does not embrace ac- 
tions for the recovery of money against actual residents 
of any other county. That case holds that a justice can- 
not in such an action acquire jurisdiction over a non- 
resident defendant, though he may be served with pro- 
cess in the township where the action was commenced. 
That decision is based upon the proposition that the jus- 
tice lacks jurisdiction over the subject-matter when the 
defendant is an actual resident of a county other than 
that in which the suit was brought, and that appearance 
could not confer jurisdiction. In that state a non-resi- 
dent of the county is not liable, or subject to the service 
of summons in any suit brought to recover a money judg- 
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ment, while the law almost everywhere privileges a liti- 
gant or witness from the service of civil process while 
attending court out of the county of his residence. It is, 
however, a personal privilege which must be claimed to 
be available. The distinction between the Iowa case and 
the one at bar is too marked to require further comment. 
Nelson had an adequate remedy at law by appealing 
from the judgment or prosecuting a petition in error to 
the district court. (Hurlburt v. Palmer, 39 Neb. 158; An- 
heuser-Bausch Brewing Ass’n v. Peterson, 41 Neb. 897; Dunn 
v. Haines, 17 Neb. 560.) The doctrine of these cases is 
that an objection to the jurisdiction of the court over the 
person is not waived by appealing or prosecuting an 
error proceeding, and that the want of jurisdiction, which 
is not disclosed by the face of the record, may be set up 
by answer. As a plain and adequate remedy existed at 
law, a court of equity will not enjoin the enforcement of 
the judgment rendered by the justice. (Gould v. Loughran, 
19 Neb. 392; Langley v. Ashe, 38 Neb. 53.) 
It is argued that the rule stated in Shawang v. Love, 15 
Neb. 142, should apply to this case, since it had not been 
_overruled at the time the judgment of the justice was 
entered. While it was decided in that case that the 
prosecution of an appeal or petition in error constituted 
a waiver of jurisdiction over the person, it is nd reason 
why we should not in this case apply the true doctrine as 
announced in Hurlburt v. Palmer, supra. Plaintiff below 
has mistaken his remedy. The decree is reversed and the 
action dismissed. 
REVERSED AND DISMISSED. 
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ADOLPHUs I. Linton v. Joun W. Coorrr. 


FILED APRIL 8, 1898. No. 7964, 

1. Procces: Witness: Nox-RESIDENT. A non-resident suitor, or wit- 
ness, who comes into this state for the sole purpose of attending 
the trial of a cause pending therein, as a party or witness, is privi- 
lege@ from cervice cf civil process not only while coming to, re- 
turning from, and attending upon, the court, but for a reasonable 
time after the hearing to prepare for his return home. 


a eee 


: QuEsTION or Fact. What constitutes a rea- 
sonable time for a pariy or witness to take his departure is a ques- 
tion of fact to be determined from the evidence adduced in each 
particular case. 


Error from the district court of Douglas county. 
Tried below before Krysor, J.-L firmed. 


The opinion contains a statement of the case. 


John 7. Cathers and William A. Redick, for plaintiff in 
error. 

In arguing the point that defendant was not privileged 
from service of process at the time the summons was 
served upon him, reference was made to oa folowing 
cases: Palmer xv. Rowan, 21 Neb. 452; Clark vc. Grant, 2 
Wend. -[N. Y.] 257; Baldicin vr. Einerson, 15 ‘Atl. Rep. 
[lk. I.] 83; Baisley v. Baisley, 21 8. W. Rep. [Mo.] 29; 
Page v. Randall, 6 Cal. 32; Bishop v. Vose, 27 Conn. 1; Cup- 
well v. Sipe, 23 Atl. Rep. [R. L.] 14; Selby v. Hills, 8 Bing. 
[Eng.] 165; Spence rv. Stuart, 8 East [Eng.] 89; Catlett ». 
Morton, 4 Lit. [ Ky.] 122; Smythe rv. Banks, 4 Dall. [U. 8.] 
329; Nichols v. Horton, 14 Fed. Rep. 329; MJoletor v. Sinned, 
44 N. W. Rep. [Wis.] 1099. 


Charles A. Goss, contra: 

Parties and witnesses are exempt from service of pro- 
cess for a reasonable time. and the privilege extends to 
non-residents. (Thompson's Case, 122 Mass. 428; Palmer 
v. Rowan, 21 Neb. 452; Ha parte McNeu, 6 Mass. 245; Wood 
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v. Neale, 5 Gray [Mass.] 538; May v. Shumoay, 16 Gray 
[Mass.] 86; Parker v. Hotchkiss, 1 Wall. Jr. [U. 8.] 269; 
Halsey v. Stewart, 4 N. J. Law 420; Watson v. Judge, 40 
Mich. 729; Mitchell v. Huron, 53 Mich. 541; Person v. Grier, 
66 N. Y. 124; Matthews v. Tufts, 87 N. Y. 568; Bolgiano v. 
Gilbert Lock Co., 73 Md. 132; Capurell v. Sipe, 17 R. 1. 475; 
Baisley v, Baisley, 118 Mo. 544; Page v. Randall, 6 Cal. 32; 
Bishop v. Vose, 27 Conn. 1.) 

Cases referring to question of what is a reasonable 
time: Hatch x, Blisset, Gil. [Eng.] 308; Sidgier v. Birch, 9 
Ves. Jr. [Eng.] 69; icketts v. Gurney,-T Price [Eng.] 
699; Persse v. Persse, 5 H. L. Cas. [Eng.] 670; Norris v. 
Beach, 2 Johns. [N. Y.] 294; Hx parte Hurst, 1 Wash. C. 
C. Rep. [U. S.] 186; Suhklinyer v. Adler, 25 N. Y. Sup. Ct. 
704; Jacobson v. Hosmer, 42 N. W. Rep. [Mich.] 1110. — 


Norval, J. ‘ 


This aetion was brought in the district court of 
Douglas county to recover the sum of $75,000. The de- 
fendant was personally served with summons in that 
county. He made special appearance in the cause and 
objected to jurisdiction of the court over his person, 
and moved to quash the service of the summons, on the- 
ground that he was a non-resident and had been in at- 
tendance before the court in another cause as a witness, 
and a reasonable time had not elapsed after the trial 
thereof to enable him to return to his home. The service 
of process was set aside and the action dismissed. 

The record discloses that the defendant is a British 
subject and a citizen and a resident of England; that on 
September 19, 1894, he came to Omaha solely as a party 
and witness to be present at the trial of a cause then 
pending in the district court of Douglas county, wherein 
Phoebe R. E. E. Linton and Adolphus Frederick Linton 
were plaintiffs, and John Whitaker Cooper and others 
were defendants, with the intent to depart from Omaha 
at the earliest possible moment after the conclusion of 
the trial, which was commenced on Monday, October 1, 
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1894, continued from day to day until Thursday, October 
11, at about 5 o’clock P. M. of that day, when the cause 
was submitted to the court, by it taken under advisement, 
and the decision therein announced on October 20; that 
the defendant herein was present during the entire trial 
of that cause in the capacity of defendant and witness; 
that on October 11, and within fifteen minutes of the 
close of the trial, defendant was served with a summons 
in a suit brought against him before a justice of the peace 
of Douglas county by the said Phebe R. E. E. Linton, and 
within an hour thereafter he was served with another 
summons in an action brought by said Pheebe in said dis- 
trict court, and that summons in the present action was 
served upon defendant on Saturday, October 18, 1894, 
between 3 and 4 o’clock P. M. in the court house of Doug- 
las county. 

Public policy, the due administration of justice, and 
the protection of parties and witnesses demandethat non- 
resident suitors and witnesses alike be protected from 
the service of civil process while necessarily in attend- 
ance upon court. This privilege or immunity extends to 
parties and witnesses not only while coming to, returning 
from, and in actual attendance upon, the court for the 
purpose of trial, but for a reasonable time after the hear- 
ing to prepare for departure. This is the settled doc- 
trine of this and other courts. (Palmer v. Rowan, 21 Neb. 
452; Mayer v. Nelson, 54 Neb. 484; Fish v. Westover, 4 
S. Dak. 233; Wilson v. Donaldson, 117 Ind. 56; First Nat. 
Bank of St. Paul v. Ames, 89 Minn. 179; Aulhearn v. Press 
Publishing Co., 53 N. J. Waw 150; Parker v. Marco, 186 N. 
Y. 585; Andrews v. Lembeck, 46 O. St. 38; Jacobson v. Wayne 
Circuit Judge, 76 Mich. 284; Gregg v. Sumner, 21 IN. App. 
110; Christian v. Williams, 35 Mo. App. 297; Partridge v. 
Powell, 180 Pa. St. 22; Kinne v. Lant, 68 Fed. Rep. 436; 
Smythe v. Banks, 4 U.S. 329.*) Judge Thompson, in Chris- 
tian v. Williams, 85 Mo. App. 297, uses this language: 
“The reason which extends the immunity to a non-resi- 
dent witness is, that he cannot be brought within the 
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jurisdiction to testify by compulsory process; and as his 
testimony may be needed in order to the due administra- 
tion of justice, he ought not to be deterred from coming 
by the possibility of being entangled in other litigation 
by reason of coming. The same reason extends in a 
measure to the presence of a litigating party. The due 
administration of justice is presumptively promoted by 
his being present at the trial of a cause to which he is a 
party, in order to instruct his counsel, and it is therefore 
prejudicial to the administration of justice that a rule 
should exist which may deter him from coming.” There 
is some cgnflict among the decided cases, but, in weight 
and reason, the decisions range themselves in strong 
array in support of the principle announced in the fore- 
going excerpt. 

The testimony adduced in support of the motion to set 
aside the service of process herein tends to show that 
after the conclusion of the hearing on October 11, 1894, 
defendant had a large amount of business to transact 
with his counsel in connection with said cause as a party 
litigant; that important features were to be discussed 
and contingencies to be provided for in relation thereto, 
since the decision had not been announced; that his per- 
sonal effects and baggage were to be packed; that hun- 
dreds of documents which he had brought with him from 
England to be used in the trial of said cause had become 
disarranged and scattered during the trial and it was 
necessary to gather these up, sort, and arrange them so 
a portion could be left with his counsel and the remain- 
der packed for reshipment for England; that affidavits 
were required to be prepared for the purpose of support- 
ing the motion to quash the service of the writs in the two 
other cases already mentioned which had been sued out 
against Cooper; that defendant and his counsel, immedi- 
ately after the close of the hearing on October 11, began 
to make all necessary preparations to enable defendant 
to leave Omaha and the state at the earliest practicable 
moment consistent with the business which brought him 
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to the city, and both continued their efforts in that behalf 
incessantly, and with all due haste, up to the time the 
summons herein was served upon the defendant. The 
question is whether the service of process was had while 
Cooper was in attendance upon the district court of 
Douglas county as a suitor and witness, and before suf- 
ficient time had elapsed for him to depart from the 
county. No definite rule can be laid down as to the 
length of time a party or witness may have to return to 
his home other than that the law gives him a reasonable 
- time to depart from the court. What is, and what is not, 
a reasonable time for such purpose is a question of fact 
to be ascertained from the evidence adduced and the 
circumstances surrounding each particular case. What 
would be reasonable for one person might be wholly un- 
reasonable for another. We think, under the facts dis- 
closed by this record, Cooper was privileged from service 
of summons in this action, especially since the cause in 
which he had appeared as a party and testified as a wit- 
ness was undetermined when this service was had, and 
because a reasonable time after the hearing therein for 
him to take his departure from the state had not yet 
elapsed. The facts bring this case within the letter and 
spirit of the rule, and the reason upon which it is based, 
which protects parties and witnesses from the service of 
process in civil cases while attending court in a jurisdic- 
tion other than the one where they reside. (See Jacobson 
v. Wayne Circuit Judge, T6 Mich. 234; Kinne v. Lant, 68 
Fed. Rep. 436; Hatch v. Blisset, Gilbert’s Cas. [Eng.] 308; 
Sidgier v. Birch, 9 Vesey’s Ch. [Eng.] 69; Ricketts v. Gur- 
ney, T Price’s Rep. [Eng.] 699; Lightfoot v. Cameron, 2 
Sir William Blackstone Rep. [Eng.] 1113.) 

_ The motion to set aside service of process in this cause 
was properly sustained, and the judgment, therefore, 
must be 

: AFFIRMED. 
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_PHase R. E. E. Linton v. JOHN W. COOrEn ET AL. 
FILeD APRIL 8, 1898. No. 7963. 


‘Process: WITNESS: NON-RESIDENT. A party to a suit, or a witness at 
the trial, who is a non-resident of this state, is privileged from 
the service of summons in this state not only while necessarily 
and in gocd faith in attendance upon the court. but for a reasona- 
ble time after the hearing, to prepare for his departure and return 
to his home. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. Affirmed. 


John T. Cathers and William A, Redick, for plaintiff in 
error. 


Charles A. Goss, coutra. 


NORVAL, J. 


The controlling facts herein are substantially the same 
as in Linton v. Cooper, 54 Neb. 488, decided herewith, and 
for the reason stated in the opinion filed in that case the 
judgment is ~ 

AFFIRMED. 


VzRrA EE. HOWARD BE AL. V. BOARD OF SUPERVISORS OF 
CLAY COUNTY. 


Finep APRIL 8, 1898. No. 7903. 


1. Highways: DEcision OF CounTY BoarD: REVIEW. The propriety or 
necessity of opening and working a section-line road is committed 
‘to the discretion of the county board, and its decision is not sub- 
ject to review. 


®, Fminent Domain: CoNSsTITUTIONAL LAw. Property is not taken for 
a public use without due process of law when an opportunity is 
afforded the owner to ‘have his damages ascertained by adequate 
and appropriate judicial proceedings, and provision is made for 
the payment of the amount thereof prior to the time the property 
is taken. 
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8. Statutes: TITLEs: SEcTION-LINE Roaps. Section 46, chapter 78, 
Compiled Statutes, is embraced within the title of the act of which 
it forms a part, and is valid, although said section may operate 
incidentally to modify ‘other laws. ‘ 


4. Highways: DamMacus: InsTRucTIONS. Where land has been appro- 
priated for a public highway, an instruction which directs the jury 
to allow the owner full compensation for land actually taken and 
such damages to the residue of the tract as are equivalent to the 
diminution of the value thereof is not unfavorable to him. 


5. Instructions: REPETITIONS. A cause will not be reversed for the 
refusal of a proper instruction where an instruction fully as fa- 
vorable to the complaining party covering the same point has 
been given by the court on its own motion. 


6. Highways: DamaGcrs: ConFLicrinc EvipENcE: ReEvirw._ Where 
there is a conflict in the evidence as to the amount of damages 
sustained by a land-owner by reason of the appropriation of his 
land for a public road, this court will not interfere with the ver- 
dict on the ground that the damages awarded by the jury are in 
adequate. 


Error from the district court of Clay county. Tried 
below before Hastines, J. Affirmed. 


S. W. Christy, for plaintiffs in error. 
A. CG. Epperson and William M. Clark, contra. 


NoRvVAL, J. 


.A petition was presented to the county board of Clay 
county praying the opening of a section-line road between 
sections 26 and 35, in township 5, range 6 west, and over 

-and across the lands of Ezra E. Howard and Irenus V. 
Howard. The Howards filed with the county clerk of 
said county a remonstrance against the opening of the 
highway, upon various grounds, and set forth therein a 
claim for damages in the sum of $1,500. A suit in equity 
was subsequently brought by them in the district court 
to enjoin the county clerk and board of supervisors from 
opening the said section line asa public road. A demurrer 
to the petition was sustained, and the cause dismissed. 
An appeal was prosecuted to this court, which resulted 
in an affirmance of the judgment of the district court. 
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(Howard v. Brown, 87 Neb. 902.) Subsequently the county 
board, upon the heari ing of the evidence adduced, made a 
finding, which was entered on the record of its proceed- 
ings, that the public good demands and requires the 
opening of said section-line road, and the same was or- 
dered to be opened. The damages of the remonstrators 
were allowed at $170, and they prosecuted an appeal to 
the district court, where the jury assessed their damages 
at the sum of $315. 

‘In the court below the Howards filed a petition getting 
_ forth therein, in addition to their claim for compensa- 
tion, various grounds why the highway should not be 
opened. All averments presenting the question of the 
necessity and expediency of the establishment of the road 
were by the court, on motion of the county attorney, 
stricken from the pleading, which ruling is now assailed. 
It is asserted that plaintiffs had the right to appeal from 
the decision of the board ordering the opening of the 
road and have the jury determine whether the public 
good demanded such step.to be taken. This position is 
unwarranted. By section 46, chapter 78, Compiled Stat- 
utes, it is provided: “The section lines are hereby de- 
clared to be public roads in each county in this state, and 
the county board of such county may, whenever the pub- 
lic good requires it, open such roads without any prelimi- 
nary survey, and cause them to be worked in the same 
manner as other public roads; Provided, That any dam- 
ages claimed by reason of the opening of any such road 
shall be appraised and allowed, as nearly as practicable, 
in manner hereinbefore provided.” By this section the 
legislature has located potential roads on all section 
lines of the state, and vested exclusive discretion in 
county boards to cause the same to be opened and worked 
as public highways, whenever the public good demands 


that such steps shall be taken; but before a section-line’ — 


road can be opened the damages of the land-owner must 
be ascertained. The statute authorizes an appeal to the 
district court from the award of damages sustained by 
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the establishment of a road, but makes no provision for 
the review on appeal of the decision of the board ordering 
the opening of a highway. We therefore conclude that 
that question is not open to contest on appeal; otherwise 
it would permit the appellate court to review the decis- 
ion of an inferior tribunal upon a matter committed to 
its discretion, and that, too, in the absence of an express 
statute permitting such review. The propriety or neces- 
sity of opening and working section-line roads is commit- * 
ted to the discretion of the county board, and its decision 
is final. (“hrockmorton v. State, 20 Neb. 647; Corcles v. 
School District, 23 Neb. 655; Howard v. Brown, 37 Neb. 
902; Pollock +. School District, 54 Neb. 171; Elliot, 
Roads & Streets 276; Weaver v. Templin, 118 Ind. 329.) 
Whether a necessity existed or not for the opening of the 
road in question was a governmental question which did 
not concern plaintiffs, so long as they received compensa- 
tion for their damages sustained. 

It is insisted that the denial of an appeal to review the 
decision of the county board upon the proposition 
whether the public good required the opening of this 
highway is a violation of the state constitution which 
guaranties: “No person shall be deprived of life, liberty, 
or property without due process of law.” The foregoing 
provision cannot be successfully invoked by these plain- 
tiffs, since they have not been deprived of their property 
in an unconstitutional manner. The legislature has pro- 
vided how the property of an individual may be taken for 
highway purposes, and designated a tribunal for deter- 
mining the necessity of such appropriation, and for as- 
sessing the damages of the land-owner, besides making 
adequate provision for an appeal from the award. One’s 
property is devoted to the public use by due process of law 
when an opportunity is offered him to have his damages 
‘ascertained by adequate and appropriate judicial proceed- 
ings, and suitable provision is made for the payment of 
the same prior to the taking of the property. (Chicago, 
B. & Q. R. Co. v. State, 47 Neb. 549.) 


VoL. 54] JANUARY TERM, 1898. 447 


Howard v. Board of Supervisors of Clay County. 


It is next asserted that said section 46, chapter 78,Com- 
piled Statutes, is unconstitutional, because the provisions 
of said section are not embraced within the title of the 
act and are inconsistent with, and repugnant to, prior 
statutes which have not been in terms repealed. The 
same objections were decided adversely to the foregoing 
contention in Henry v. Ward, 49 Neb. 392, it being there 
held that said section 46 was germane to the title anid 
subject of the prior act amended, and is valid, though 
the amendment did operate incidentally to modify other 
statutes. (See State v. Cornell, 50 Neb. 526.) A discussion 
of the question anew is unnecessary at this time. 

Complaint is made in the brief of the instructions given 
and refused on the measure of damages. The court di- 
rected the jury, substantially, that the measure of re- 
covery is the market value of the land actually appropri- 
ated for the highway, together with a sum equal to the 
depreciation in value of the portion not taken, occasioned 
by the location and opening of the road. This rule was 
favorable to plaintiffs. As to the instructions tendered 
by them, all that need be said is that they were fully 
covered by those given by the court on its own motion; 
therefore it was not reversible error to refuse those re- 
quested. 

We have carefully perused the testimony in the bill of 
exceptions, and find that it would have supported a ver- 
dict for a larger sum, as well as for a smaller amount, 
than was returned by the jury. Therefore the assign- 
ment that the damages assessed are inadequate must be 
overruled. 

AFFIRMED. 
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CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY 
Vv. WILLIAM SCHALKOPF. 


Fitep APRIL 8, 1898. No. 7955. 


1, Adverse Possession. To establish title to real estate by adverse pos- 
session there must have been maintained, by the party asserting 
title, an actual, continuous, notorious, adverse, and exclusive pos- 
session of the premises, under claim of ownership, during the 
statutory period of ten years. 


2. Instructions: Eviprencr. It is error to give an instruction to the 
jury which assumes the existence of material facts which are un- 
supported by the evidence. 


ERROR from the district court of Lancaster county. 
Tried below before Hotmgs, J. Reversed. 


J. W. Deweese and F. £. Bishop, for plaintiff in error. 
L. W. Billingsley and R. J. Greene, contra. 


NoRVAL, J. 


This was ejectment by the Chicago, Burlington & 
Quincy Railroad Company to recover a part of lot 10, 
in block 5, of Mechanics’ Addition to the city of Lincoln. 
The answer consisted of a general denial, and a plea of 
ten years of adverse possession of the property in the 
defendant and his grantors. In compliance with the 
provisions of the statute there were two trials of the 
cause in the court below, both of which resulted ad- 
versely to the plaintiff, and it has brought the record here 
for review. 

It is alleged as a aoeiea for reversal that the verdict is 
unsupported by the evidence. The defendant occupies 
the portion of the lot in controversy, and asserts title 
thereto through certain conveyances starting from’ the 
original patentee, and by reason of adverse possession 
for the statutory period, while plaintiff predicates the 
right of possession to the property by virtue of a war- 
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ranty deed from the patentee and certain condemnation 
proceedings. There is no material controversy over the 
facts. By letters patent issued by the United States on 
August 1, 1860, there was conveyed to Emerson H. Eaton 
the east half of the southeast quarter of section 27, in 
township 10 north, of range 6 east, in Lancaster county. 
A portion of said real estate has been platted as Me- 
chanics’ Addition to Lincoln by the then owner of the 
property, but prior to such platting plaintiff constructed 
its road over and across said lands. Lot 10, in said block 
5, lies west of plaintifi’s road-bed, and the east end of.the 
lot is within the distance of fifty feet from the middle of 
the main track and the center of the right of way. On 
April 8, 1870, the railroad company filed an application 
with the probate judge of Lancaster county for the con- 
demnation of right of way through said county. Com- 
missioners were appointed, who returned to said judge 
their appraisement in writing, setting forth therein the 
width of the right of way to be 100 feet on either side of 
the center of the right of way, according to plats on file in 
- the offices af the secretary of state and county clerk of 
said county, and assessing to E. H. Eaton $150 damages 
for the location of the right of way across the said east 
half of southeast quarter of section 27. Plaintiff paid 
said sum to the probate judge for the use of Eaton on 
May 9, 1870, but the money was afterwards withdrawn 
by the company. Subsequently, in July of the same year 
the condemnation proceedings were supplemented by the 
same commissioners, reassessing Eaton’s damages in the 
premises in the sum of $150, upon prior personal service 
of notice on him of such proposed action. Eaton ap- 
pealed to the district court from this last appraisement, 
and on June 6, 1871, the cause was dismissed out of said 
court pursuant to the stipulation of the parties. On the 
same day Eaton and wife, by deed of general warranty, 
conveyed to the railroad company a right of way 100 feet 
wide, being fifty feet on each side of the center line of 
said railroad as located and built across the aforesaid 
a 33 
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eighty-acre tract, which deed was duly filed for record on 
December 11, 1871. . 

The rule is a familiar one in this state that to acquire 
title to real estate by virtue of the statute of limitations 
there must have been an actual, visible, exclusive, peace- 
able, and uninterrupted adverse possession of the prem- 
ises under claim of ownership for the period of ten years. 
The evidence in this case is wholly insufficient to estab- 
lish that the defendant and those through whom he 
claims title to the property had been in the actual occu- 
pancy or possession of that portion of the lot in dispute 
for the statutory period above stated. Defendant pur- 
chased the lot in 1887, and at the time it was vacant and 
unimproved. This suit was instituted in 18938. It is, 
therefore, very evident that the defense of adverse pos- 
session was not made out at the trial. 

Both plaintiff and defendant claim title to the property 
from a common source. It is needless to state the va- 
rious conveyances constituting defendant’s chain of title, 
since plaintiff must recover alone on the strength of his 
own title or right to the premises, and cannot rely on the’ 
weakness or invalidity of that of his adversary. (O’Brien 
v. Gaslin, 24 Neb. 559; Buck v. Gage, 27 Neb. 306; Gregory 
v. Kenyon, 84 Neb. 640; Bigler v. Baker, 40 Neb. 325; 
Omaha Real Estate & Trust Co. v. Kragscow, 47 Neb. 592.) 
Plaintiff acquired, by the warranty deed from Eaton and 
wife to it, a perfect and complete title to a strip of land 
100 feet in width, or fifty feet wide on each side of the 
center line of the right of way. And the evidence ad- 
duced on the trial in the lower court established beyond 
any dispute that a portion of the land sought to be re- 
covered, to-wit, a strip five feet in width, is embraced 
within the description coutained in the said deed to the 
company and is in possession of the defendant. These 
facts are established by the testimony of E. E. Harte, 
plaintiff’s civil engineer, the maps and deed, and there 
is no testimony to be found in the record in opposition 
thereto. The verdict being unsupported by the evidence 
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as to a portion of the premises, it is unnecessary to ex- 
press an opinion upon the sufticiency of the condemnation 
proceedings to entitle plaintiff to recover possession 
thereunder of the remainder of the property in dispute. 

Complaint is made of the giving of the following para- 
graph of the charge of the court, to which exception at 
the time was taken by counsel for plaintiff: 

“7, The defendant alleges in his answer that the cause 
of action set forth in the plaintiff’s petition did not ac- 
crue to the plaintiff, nor to its grantors, within ten years 
next before the beginning of this action, and that for ten 
years immediately before the commencement of this ac- 
tion the defendant and his grantors were in open, noto- 
rious, adverse, and continuous possession of the lot de- 
scribed in the petition, and contends that plaintiff ought 
not to maintain this action against defendant, because 
the same is barred by the statute of limitations. You 
are instructed that where, in an action of ejectment such 
as this action is, the defendant in possession of the real 
estate, the subject of the action, relies upon the statute 
of limitations as a defense, the burden of proof is on him 
to show by a fair preponderance of the evidence that his 
possession and that of his grantors has been actual, open, 
continuous, adverse, and exclusive during the ten years 
last preceding the commencement of the action and with 
the purpose and intent of the occupants of the premises 
in controversy to assert their ownership of the property; 
hence, if the jury find from the evidence that the defend- 
ant and his grantors have been in actual, open, continu- 
ous, adverse, hostile, and exclusive possession of the 
premises in controversy, with the purpose and intent of 
asserting at all times their ownership of the property in 
question, for the full term of ten years or more prior to 
the 30th day of September, 1893, then your verdict should 
be for the defendant.” 

There is in the record before us no evidence to which 
this instruction could apply. It submitted to the jury 
for their determination the existence of the fact of ad- 
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verse possession without any evidence to support it. The 
instruction was prejudicial in the highest degree, and 
should not have been given. (Morearty v. State, 46 Neb. 
652; Williams v. State, 46 Neb. 704; City of ‘York v. Spell- 
man, 19 Neb. 357.) The judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


RYAN, C., not sitting. 


Lypia §. MILLER ET AL. v. N. H. Meeker. 
FILED APRIL 8, 1898. No. 7908. 


1. Justice of the Peace: SuMMONS TO ANOTHER CouNnTY. When an ac- 
tion is properly brought before a justice of the peace of one county 
summons may issue to any other county to bring in other parties 
defendant. 


In a personal action service of summons in a county 
where a suit is brought upon a nominal defendant merely, who has 
no substantial interest in the subject of the suit adverse to the 
plaintiff, does not confer authority upon the court to issue a sum- 
mons to another county for a real defendant. 


3. 


: Jurispicrion. The jurisdiction of a justice’s court is inferior 
and limited, and to support a judgment of that court the record 
must affirmatively show jurisdiction over the person of the de- 
fendant. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


A. D. McCandless and G. M. Spurlock, for plaintiffs in 
error. 


George W. Clark and D. K. Barr, contra. 


NorvVAt, J. 


This suit was instituted before a justice of the peace 
of Cass county by N. H. Meeker against P. A. Fisher, 
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Lydia S. Miller, and William Fisher for the recovery of 
money. Service of summons was made upon P. A. Fisher 
in that county, and upon the other two defendants in 
Gage county. Lydia S. Miller and William Fisher made 
special appearance before the justice, and objected to the 
jurisdiction of the court over their persons, which motion 
was overruled, and thereupon judgment was entered 
against all the defendants for $150 and costs. Lydia 8. 
Miller and William Fisher alone prosecuted a petition 
in error to the district court, where the judgment of the 
justice was affirmed, and they have brought the record to 
this court for review by proceeding in error. 

The first question presented is whether, under the leg- 
islation in this state, a justice of the peace has authority 
to issue a summons to any county in the state. The 
solution of this question requires an examination and 
construction of certain sections of the Code of Civil Pro- 
cedure. Section 904 declares that “the jurisdiction of 
justices of the peace in civil cases shall, unless otherwise 
directed by law, be limited to the county wherein they 
may have been elected, and where they shall reside.” 
The foregoing limits the territorial jurisdiction of jus- 
tices of the peace to their respective counties in all cases 
where the legislature has not in express terms, or im- 
pliedly, otherwise ordered. Such justice must perform 
his acts within the territorial boundaries of his county, 
and it must be conceded that the section quoted confers 
no authority upon such an officer to issue process to a 
county other than that in which he was elected or ap- 
pointed. Has such power been given by any other statu- 
tory provisions? Section 65 of said Code -provides: 
“Where the action is rightly brought in any county, ac- 
cording to the provision of title four, a summons shall be 
issued to any other county, against any one or more of 
defendants, at plaintiff’s request.” Section 1085 declares 
that “the provisions of this Code, which are in their 
nature applicable, and in respect to which no special pro- 
vision is made by statute, shall apply to proceedings be- 


o 
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fore justices of the peace.” This last section, of itself, 
may be insufficient to make said section 65 applicable to 
‘actions instituted before justices of the peace, but the 
provisions of said section 1085, when construed in con- 
nection with the fact that the justice act is a part of the 
Code of Civil Procedure, adopted therewith, and such aet 
contains no special provision relating to the county to 
which a justice’s summons shall be issued, except as 
contained in section 910 of the Code of Civil Procedure, 
which declares that the same shall “be directed to the 
constable or sheriff of the proper county,” there is plausi- 
ble ground for holding that when an action is properly 
brought in a justice’s court of the county where one of 
the defendants resides or may be served with process, 
summons may lawfully issue to a county other than that 
in which suit is brought for other defendant or defend- 
ants. This construction has been given the statute by 
the bench and bar for years, and is supported by a dicta, 
of this court in Bair vy. People’s Bank, 27 Neb. 577. It is 
doubtful whether the court as now constituted would 
adopt this construction were it not for the fact that the 
case referred to has been so long acquiesced in as to now 
become a rule of property, and which, if changed, should 
be by the legislature and not by the courts. 

It is urged that the justice of the peace did not acquire 
jurisdiction over the persons of Lydia S. Miller and Will- 
iam Iisher, for the reason P. A. Fisher, the defendant 
upon whom. process was served in Cass county, had no 
substantial interest in the subject of the suit adverse to 
the plaintiff below. Under the statute of this state, an 
action like the one at bar must be instituted in the county 
in which the defendant or some one of the defendants 
resides, or may be summoned. (Code of Civil Procedure, 
sec. 60.) And section 65, quoted above, authorizes, where 
an action is properly brouglit in one couuty, the issuing 
of summons to any other county in the state. The word 
“defendaut,” as used in said section 60, does not mean a 
nominal defendant merely, but one who has a substantial 
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interest in the subject of the suit adverse to the plaintiff. 
(Dunn v. Haines, 17 Neb. 560; Cobbey v. Wright, 23 Neb. 
250, 29 Neb. 274; Hanna v. Emerson, 45 Neb. 708.) It is 
obvious if a suit is not rightly planted in the county 
whence the summons issued, there is no authority for 
bringing a defendant from another county by a summons 
directed to, and served in, that county. In this state the 
jurisdiction of a justice of the peace is inferior and lim- 
ited, and to sustain a judgment of his court the record 
must affirmatively show that jurisdiction over the person 
of the defendant was obtained. (Robbins v. Clemmons, 41 
_O. St. 285.) In the light of the principles stated above 
it is plain the justice in the case before us acquired no 
jurisdiction over Lydia 8. Miller and William Fisher, and 
that the judgment rendered against them is void, since 
they were served with process in Gage county, made no 
general appearance in the cause, and their co-defendant, 
P. A. Fisher, was a mere nominal party, having no real 
interest in the controversy adverse to the plaintiff. The 
bill of particulars states no cause of action against him. 
It merely avers that the contract sued upon was made by 
him as agent for the other defendants, without alleging 
a single fact from which an inference could even be 
drawn that P. A. Fisher was personally liable upon the 
contract which it is alleged he entered into for and on 
behalf of his co-defendants.. The record discloses that 
the suit was improperly brought in Cass county, and 
there was no right to serve the defendants in another 
county. 

It is argued by counsel for plaintiff below that all the 
defendants made a general appearance before the justice. 
This contention is not borne out by the record, at least so 
far as Lydia S. Miller and William I*isher are concerned. 
The jurisdiction of the justice over their persons was suf- 
ficiently challenged by the special appearance which they 
made; but whether this is true or not is of no iniportance, 
because the want of jurisdiction appeared on the face of 
the record, and was available to them at any time. The 
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judgment of the district court is reversed and the cause 
remanded with directions to reverse the judgment of the 
justice of the peace as to Lydia S. Miller and William 
Iisher and to dismiss the action as to them. 


REVERSED AND REMANDED. 


WESTERN MANUFACTURING COMPANY V. J. J. ROGERS 
BT AL. 


Fitep APRIL 8, 1898. No. 7918. 


1. Evidence Contradicting Terms of Note. A promissory note or con- 
tract cannot be varied, qualified, or contradicted by evidence of 
a prior or contemporaneous agreement resting in parol. 


2. Note: INDORSEMENT OF CONDITIONS: WAIVER. A memorandum in- 
dorsed on a promissory note, to the effect that the promise may 
be discharged by substitution of other obligations of the makers 
within a given time, is for the benefit of the makers, and if they 
fail to avail themselves of the privilege or option, within the pre- 
scribed period, the note becomes absolute, and a recovery may be 
had thereon, after maturity, according to its legal import. 


8. Action: ADMISSION oF LIABILITY: INSTRUCTION. Where, on the trial, 
the defendant admits on the record full liability on a cause of ac- 
tion set forth in the petition it is error to refuse an instruction 
tendered to find for plaintiff as to such cause of action, 


4, Construction of Contract. The interpretation of a written contract 
is for the court and not for the jury, when it is capable of being 
construed by its terms alone, unaided by extrinsic facts. 


Error from the district court of Hall county. Tried 
below before KENDALL, J. Reversed. 


George H. Thummel and Lamb, Adams & Scott, for plain- 
tiff in error. 


Abbott & Caldwell, contra. 


NoRVAL, J. 


The Western Manufacturing Company set forth in its 
petition in the court below two causes of action, the first 
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of which was to recover the sum of $76.66 with seven per 
cent interest thereon, as a balance alleged to be due from 
defendants for goods sold and delivered. The second 
count of the petition was upon a promissory note for 
$208.50, executed by the defendants on October 1, 1891, 
due one year thereafter, and payable to the order of 
plaintiff, with interest at eight per cent from maturity. 
The note at the time it was signed and delivered con- 
tained the following indorsement: 


“This note is given for six mowers and two hay rakes 
on hand with J. J. & B. J. Rogers, October 1, 1891. The 
same are to be sold by said J. J. & B. J. Rogers during 
the season of 1892, and at the maturity of this note we are 
to accept in payment of the same their notes due on the 
average time on which said mowers and rakes were sold. 

“WESTERN Mre. Co., 
“M. D. Wetca, See’y and Treas.” 


The petition charges that the foregoing indorsement 
gave the defendants an option or privilege to take up the 
note in a certain manner, and that they neglected and 
refused to avail themselves of such option, wherefore 
they are liable for the face of the note and interest. The 
defendants answered by a general denial of the averments 
of the petition, and pleaded that in 1890 plaintiff ap- 
pointed the defendants its agents to sell certain farm 
machinery, principally mowers and rakes, and repairs 
therefor, and that under said agreement they received 
certain machines and repairs, including the goods de- 
scribed in the petition, also the six mowers and two rakes 
mentioned as being the consideration for said note; that 
for the purpose of keeping true and correct accounts be- 
tween the parties books were opened and all goods 
shipped to defendants were charged to them; that in 
October, 1891, M. D. Welch, plaintiff’s secretary and 
treasurer, represented to defendants that plaintiff was 
dispensing with certain portions of its book-keeping, and 
requested defendants to execute the pote sued on, and 
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Welch indorsed thereon the said memorandum, promis- 
ing at the time and before said note was executed that it 
would show said machines were held as commission 
goods in the hands of defendants, which would not have 
to be paid for unless sold; that under such representa- 
tions they signed and delivered said note to plaintiff; 
that no part of the same was to be paid unless said goods 
were sold; that defendants paid freight on the machines 
on hand to the amount of $50 and that their storage was 
of the value of $50, for which they asked compensation. 
The reply was a general denial. Plaintiff obtained a 
verdict for $101.60, and to obtain a review of the order 
and judgment denving its motion for a new trial is the 
purpose of this proceeding. 

On the trial the defendants, over the objection of 
plaintiff, were permitted to introduce parol testimony 
tending to prove that the note in controversy was given 
for the sole purpose of showing the amount of unsold 
goods which the defendants had belonging to plaintiff; 
that it was the distinct agreement between the parties, 
when the note was executed, that defendants would not 
have to pay the same if the goods were not sold, and 
that defendants subsequently sold two rakes and one 
mower. It isargued that the admission of the testimony 
just indicated was erroneous, for the reason it was an 
attempt to defeat the legal effect of the note in suit by 
an alleged parol contemporaneous agreement. It is a 
familiar rule that such evidence is inadmissible to vary, 
modify, or contradict a written instrument. The note 
and memorandum indorsed thereon are parts of the same 
contract and must be construed together. When thus 
interpreted, it is obvious the agreement was that de- 
fendants were to pay plaintiff, in consideration of the six 
mowers and two hay rakes, the sum of $208.50 one year 
after the date of the note, with interest, with an option 
to the payors to make settlement by. giving their own 
notes due op the average time on which said machinery 
should be sold by them during the season of 1892. There 
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is na room to doubt that the title to the property vested 
in the defendants, and that no inference can be properly 
drawn from the note and memorandum that after the 
execution and delivery thereof the relation of principal 
and ageut existed between the parties. It was clearly 
incompetent for the defendants to introduce parol proofs 
for the purpose of contradicting the written agreement 
expressed in the note and memorandum, by showing that 
the machinery was held by the defendant for sale on 
commission and was not to be paid for until the same 
was disposed of. (Newton Wagon Co. v. Diers, 10 Neb. 284; 
Clarke v, Kelsey, 41 Neb. 766; Kaserman v. Fries, 833 Neb. 
427; Waddle v. Owen, 43 Neb. 489; Van Etten v. Howell, 40 
Neb. 850.) The option contained in the memorandum 
in question was a stipulation for the benefit of the de- 
fendants, which they could avail themselves of or not 
as they might elect. They neglected to discharge the 
obligation by the substitution of other notes according 
to the privilege given them; therefore the note in suit, 
upon its maturity, became an absolute promise of the 
defendants to pay the sum therein mentioned with in- 
terest. (Rae vr. Raser, 9 Port. [Ala.] 122; Nesbit v. 
Pearson, 33 Ala. 668; State v. Shupe, 16 La. 36; Schnier v. 
Fay, 12 Kan. 184.) ; 

An instruction was tendered, which was refused, di- 
recting the jury that plaintiff was entitled to recover on 
its first cause of action the sum of $76.66 and interest 
thereon at seven per cent. The refusal to so instruct the 
jury was reversible error, since it was admitted by de- 
fendants, in open court on the trial, that there was a 
balance due plaintiff for the items set out in the first 
cause of action, $76.66, on October 14, 1892, and that the 
same had not been paid. No instruction of like import 
was given by the court, while, on the contrary, the jury 
were told in one instruction that every allegation of the 
petition was denied by the answer, and in another para- 
graph of the charge it was stated that the burden was 
on the party alleging a fact to prove its existence by a 


460 NEBRASKA REPORTS. [Vou. 54 


Western Mfg. Co. v. Rogers. 


preponderance of the evidence. The refusal of the re- 
quest, under the circumstances, was prejudicial to plain- 
tiff. 

Complaint is made of the following instructions given 
by the court on its own motion: 

“No. 54. If you find from the evidence that the defend- 
ants gave the note sued upon simply as a memorandum 
note at the suggestion of the plaintiff’s duly authorized 
agent, as claimed by defendants, and not as a settlement 
in full for said machines, then defendants would be lia- 
ble to plaintiff on said note only for such sum as you 
find is the value of the goods sold after giving said note, 
if any such have been sold and not settled for.” 

“No. 7. You are instructed that if you find that the de- 
fendants were selling the goods of the plaintiff on com- 
mission and did not own them, and that they have sold 
any of said goods and have not settled for all the goods 
sold, then your verdict should be for the plaintiff for the 
value of the goods you find from the evidence have been 
sold and not settled for, including mowers, rakes, and 
repairs, less such sum as you find the defendants entitled 
to for freight paid or for storing said machinery, if you 
find they are entitled to anything.” 

The giving of these instructions constituted grounds 
for reversal. They left it for the jury to construe the 
agreement of the parties. The contract was unambigu- 
ous, and required no extrinsic facts to aid in ascertaining 
its true meaning; therefore it was the province of the 
court to have interpreted it. (Sims v. Summers, 39 Neb. 
781; Ricketts v. Rogers, 53 Neb. 477.) It follows that the 
judgment should be reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED. 
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R. A. STEWART V. AMERICAN EXCHANGE NATIONAL BANK 
OF LINCOLN. 


Firep Avrit 8, 1898. No. 7894. 


1. Pleading and Proof. All material averments of new matter in an 
answer which are not denied by the reply will be taken as ad- 
mitted, and need not be proved. 


: AMENDED ANSWER: REPLy. Where, after reply, an amended 
answer is filed setting up the defense interposed in the original 
answer and, in addition, facts which constitute a new and dis- 
tinct defense, the plaintiff may reply anew if he so elects, but if he 
does not, the reply to the original answer will not stand as a reply 
to such new or additional defense. te 


3. Judgment Non Obstante Veredicto. Section 440 of the Code of 
Civil Procedure requires judgment to be rendered in favor of the 
party entitled thereto by the pleadings, notwithstanding a verdict 
has been returned against him. 


4, Principal and Surety: Srcuniry: New Tria. A creditor who with- 
out the consent of the surety voluntarily parts with security 
thereby releases the surety to the extent he has been thereby dam- 
aged. 


IeRRor from the district court of Lancaster county. 
Tried below before T1RBErs, J. Reversed. 


Willard EB. Stewart, for plaintiff in error. 
Sawyer, Snell & Frost, contra. 


NoRVAL, J. 

This suit was brought in the court below by the Ameri- 
can Exchange National Bank of Lincoln against Lou L. 
BE, Stewart and R. A. Stewart on a promissory note for 
$1,000, bearing date May 15, 1898, due in ninety days, 
with interest at ten per cent per annum from date until 
paid. Lou L. E. Stewart made default. R. A. Stewart 
for answer alleged that he signed the note as surety 
merely, and that, without his consent, plaintiff, for a 
valuable consideration received from Lou L. E. Stewart, 
extended the time of payment of the note. The bank re- 
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plied by a general denial. Prior to the trial R. A. Stew- . 
art, by leave of court, filed an amended answer, which set 
up the same defense as contained in the original answer 
and, in addition, pleaded that the bank-held certain 
notes, aggregating $3,000, as collateral to the one sued 
_on, which it surrendered to the principal maker, Lou L. 
E. Stewart, to the damage of the answering defendant. 
No reply was filed to the amended answer. Verdict and 
judgment for plaintiff; and defendant R. A. Stewart 
prosecutes an error proceeding to this court. 

One ground urged for reversal is that the defendant 
surety was, by the pleadings, entitled to recover judg- 
ment, which proposition is unanswerable. Under sec- 
tion 134 of the Code of Civil Procedure every material 
allegation of new matter contained in the answer, not 
put in issue by a reply, must be taken as true. (Dillon v. 
Russell, 5 Neb. 484; Williams v. Evans, 6 Neb. 216; Payne 
v. Briggs, 8 Neb. 75; Consaul v. Sheldon, 35 Neb. 247; Na- 
tional Lumber Co. +. Ashby, 41 Neb. 292; Van Etten v. Kos- 
ters, 48 Neb. 152; Scofield v. Clurk, 48 Neb. 711; Culbertson 
Irrigating & Water Power Co. v. Cox, 52 Neb. 684; Hartzell 
». McClurg, 54 Neb. 313.) Two defenses were well 
pleaded in the amended answer—the release of the 
surety by the payee extending the time for the payment 
of the note to the principal maker, and the surrender and 
release of collaterals held as security for the payment 
of the note. By the plaintiff failing to reply to the 
amended answer, the second defense, under the statute 
and authorities, must be regarded as confessed. It is 
suggested, in argument, by counsel for plaintiff below 
that the reply to the original answer should be treated 
as a reply to the amended one. Possibly it might have 
been thus regarded bad ‘it been refiled as a reply; but . 
without such refiling it certainly cannot be so considered 
as to the new defense which was not interposed in the 
first or original answer. An amended answer having 
been filed, plaintiff had the undoubted right to plead 
over if it so desired, or to stand upon its reply previously 
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filed. Having elected to adopt the latter course, the 
reply to the original answer should not be considered 
as a reply to the amended answer, as to the new or ad- 
ditional facts, or cause of action, set forth in the amended 
pleading, which were not contained in the original. 
(fislich v. Mason City & Ff. D. R. Co., 75 Ta. 448; Wilson v.  * 
Preston, 15 Ia. 246; McAllister v. Ball, 28 Tl. 210; Ermen- 
trout v. American Fire Ins. Co., 63 Minn. 194; Kelly v. Bliss, 
54 Wis. 187.) The two cases relied upon by counsel for 
plaintiff are not in point here. In Yates v. French, 25 
Wis. 661, after answer, the original complaint or 
- petition was amended, by merely changing the ad dam- 
num clause. Obviously nothing new was brought for- 
ward by the amendment which necessitated a new an- 
swer. In that case there had been no change in the 
matters in issue, and no different answer was required; 
while in ‘the case at bar, after a reply was filed, an 
amended answer was brought in pleading a new and 
distinct defense to plaintiff’s cause of action, so that the 
reply on file could not be considered as a plea thereto.- 
In Stevens v. Thompson, 5 Kan. 305, the only amendment 
of the petition, after answer, consisted in adding a new 
party plaintiff, which did not change the grounds of the 
action, and the answer already on file in that case put in 
issue every fact pleaded in the original and amended 
petition. : 

It is insisted that the defendant waived a reply by 
trying the cause as if one had been filed to the amended 
answer; and Western Horse & Cattle Ins. Co. v. Timm, 23 
Neb. 526, and other authorities* are cited to support the 
principle that if a case is tried as though a proper reply 
had been filed, no advantage can be taken in the appel- 


*Meader v. Malcolm, 78 Mo. 550; Hensler v. Cannefax, 49 Mo. 295; Gray 
v. Worst, 31 8. W. Rep. [Mo.] 585; State v. Phillips, 38 S. W. Rep. [Mo.] 
931; Hopkins v. Cothran, 17 Kan. 173; Wilson v. Fuller, 9 Kan. 176; 
Quimby v. Boyd, 6 Pac. Rep. [Colo.] 462; Jerome v. Bohn, 40 Pac. Rep. 
[Colo.] 570; McAlister v. Howell, 42 Ind. 16; Helton r. Wells, 40 N. E. Rep. 
[Ind.] 930; Comer v. Way, 19 So. Rep. [Ala.] 966; Minard v. McBee, 44 
Pac. Rep. [Ore.] 491; Louisville € N. R. Cd. v. Copas, 26 S. W. Rep. [Ky.] 
179; Killman v. Gregory, 65 N. W. Rep. [Wis.] 53. 
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late court of the fact that no reply to the answer was 
made. The doctrine invoked has no application here, 
since there is nothing in this record to show that the 
trial was conducted below on the theory that the aver- 
ments of the amended answer were denied. There is no 
bill of exceptions in the record, so we are not advised 
what occurred during the trial. It does appear, how- 
ever, that an exception was taken to each instruction, 
especially the portion of the charge relating to the sur- 
render of collaterals by plaintiff; so that no inference can 
be properly drawn from this record that a reply was 
waived. The absence of a reply to the amended answer. 
is not raised for the first time in this court. One of the 
grounds set forth in the motion for a new trial was that 
the verdict was contrary to law, which was sufficient 
to challenge the attention of the trial court to the fact 
that the verdict was not in accord with the issues ten- 
dered by the pleadings. 

Section 440 of the Code of Civil Procedure controls in 
this case. It provides as follows: ‘Where, upon the 
statements in the pleadings, one party is entitled by law 
to judgment in his favor, judgment shall be so rendered 
by the court, though a verdict has been found against 
such party.” Plaintiff by failing to reply to the amended 
answer admitted the bank voluntarily surrendered to the 
principal maker collaterals given to secure the note in 
suit, without the consent of the defendant surety, which, 
to the extent of the value of such collaterals, released 
him from liability. (Bronson v. McCormick Harvesting Ma- 
chine Co., 52 Neb. 342.) The verdict being for the face of 
the note in controversy with interest, for the reason 
stated, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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FRED HiERZKE Vv. JESSE H. BLAKE ET AL. 
FILED APRIL 8, 1898. No. 7926. 


1. Conflicting Evidence: Review. A verdict based upon conflicting 
evidence will not be disturbed. 


2. Evidence: Least. Rejection of the lease offered in evidence in this 
case held not prejudicial error. 


3. Review: Instructions: BrieF. Instructions not argued in the brief 
of plaintiff in error will not be reviewed. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. Affirmed. 


C. A. Baldwin, for plaintiff in error. 
V. O. Strickler, contra. 


Norval, J. 

This suit was instituted before a justice of the peace 
by Jesse H. ‘Blake and Charles Secomb against [red 
Herzke and Birdie Mann to recover a balance alleged 
to be due: plaintiffs on an account for labor performed 
and materials furnished by them in the making of cer- 
tain changes and repairs of the Elkhorn Valley House 
situated in the city of Omaha. Plaintiffs recovered judy- 
ment against both of the defendants, and the latter ap- 
pealed to the district court, where, upon a trial to a jury, 
judgment was entered for the full amount claimed 
against Herzke alone, a verdict having been returned 
against the plaintiffs in favor of Mann. 

Herzke was the owner of the building in question, and 
Birdie Mann, after the changes and repairs were made, 
occupied the premises as the tenant of Herzke. It is 
not disputed that the labor was performed and materials 
were furnished as alleged, nor is there any contention 
here over the amount due plaintiffs by reason of the 
premises. They insist the verdict and judgment against 
Herzke are right and should not be disturbed, while he 

34 
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maintains that plaintiffs were employed by Mann alone 
and that she, and not himself, is liable. The evidence 
bearing upon this question is conflicting. That intro- 
duced by plaintiffs tended to show that in April, 1893, 
‘Herzke leased the Elkhorn Valley House to his co-de- 
fendant, Birdie Mann; that subsequently, on or about 
the 25th of said month, and before she had taken pos- 
session of the property, she saw Mr. Blake, one of the 
plaintiffs, and informed him that there was to be some 
work done on the building and suggested he meet 
Herzke, the owner, at the premises the next day; that 
Blake did so, when Herzke showed the latter through 
the building, pointed out the various changes and alter- 
ations he desired to be made, and told him to use any 
available material composing an old barn which stood 
on the same lot; that Herzke gave him the key to the 
premises, procured a permit from the building inspector, 
and during the progress of the work was frequently 
present giving directions and instructions to the work- 
men. There is in the record testimony conducing to 
show that while Herzke went through the building with 
Blake and pointed out the changes desired, he never 
employed plaintiffs, but the agreement was that they 
were to look to Birdie Mann for their pay. The testi- 
mony is ample to support a verdict in favor of plaintiffs. 
The jury have passed upon the conflicting testimony, 
and their finding we cannot disturb, although we would 
have been entirely satisfied had the verdict released 
Herzke from liability. 

It is argued that the trial court erred in refusing to 
permit a written lease of the premises between Herzke 
and Mann to go in evidence. The ruling is justified on 
more than one ground. The lease was never recorded 
so as to give plaintiffs constructive notice of its contents, 
and no actual knowledge was brought home to plaintiffs, 
so they were not bound by any stipulations contained in 
the instrument. Again, an inspection of that document, 
which is incorporated in the bill of exceptions, discloses 
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that the relation of landlord and tenant did not exist 
between Herzke and Mann at the time plaintiffs began 
their work, since by the terms of the lease the tenancy 
was not to commence until May 1, 1893. This being 
the case, the rule could not be here invoked which was 
announced in Turner v. Townsend, 42 Neb. 376, to the 
effect that without an express contract a Jandlord is 
neither bound to repair leased premises, nor to pay for 
those made by the tenants. It follows defendant could 
not have been prejudiced by the exclusion of the lease 
from the jury. No reversible error is discovered in the 
other rulings on the exclusion and admission of testi- 
mony. 

In the motion for a new trial and petition in error the 
decision of the court in refusing to give each of the six 
instructions tendered by Herzke is challenged by an 
appropriate assignment, but the requests to charge will 
not be considered, for the reason they are not argued in 
the briefs filed by his counsel. Assignments of error 
relating to the giving or refusing of instructions must be 
supported by arguments in the brief of plaintiff in error, 
pointing out the errors for consideration, else such as- 
signments wiJl be treated as waived. The judgment is 


AFFIRMED. 


First NATIONAL BANK OF NELIGH v. Gustavus A. LAN- 
CASTER AND JAMES G. CRINKLAW, SHERIFF. 


FILED APRIL 8,1898. No. 7875. 


1. Mandamus: RELaTor. When mandamus is the appropriate remedy 
the writ is issued on the relation of a private suitor. 


2. Attachment: SEIZURE OF EXEMPT PROPERTY: APPRAISEMENT. It is 
the duty of an officer who has seized under an order of attachment 

‘ property claimed to be exempt under section 521 of the Code of 
Civil Procedure to catise such property to be appraised when the 
attachment defendant, being a resident of the state, the head of a 
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family, and without any homestead exemption, files with such offi- 
cer, or in the court from which the writ issued, the proper inven- 
- tory and affidavit. 


: MANDAMUS: PARTIES. Where, upon the filing 
of such inventory and affidavit, the officer refuses to call apprais- 
ers, a writ of mandamus will issue to compel him to perform that 
duty; and, pending the application for the writ, the attachment 
creditor may intervene and join with the officer in resisting the 
application. 


4, : G z . To entitle an execution or attachment 
defendant to a peremptory writ of mandamus against an officer 
who has seized and refused to appraise property claimed to he ex- 
empt under section 521 aforesaid, he must allege, and prove, if not 
admitted, that after the seizure and before the sale he filed with 
the officer, or in the court from which the process issued, a sched- 
ule of his entire personal estate, together with a sworn statement 
that such schedule is complete and correct and that the claimant 
is a resident of the state, the head of a family, and not possessed 
of lands, town lots, nor houses exempt as a homestead under the 
laws of this state. 


Error from the district court of Antelope county. 
Tried below before ROBINSON, J. Ieversed. 


N. D. Jackson, for plaintiff in error. 
S. D. Thornton, contra. 


SULLIVAN, J. 


The First National Bank of Neligh sued Lancaster and 
caused his property to be seized by Crinklaw, as sheriff 
of Antelope county, under an order of attachment issued 
in the action. Thereupon Lancaster, claiming the prop- 
erty to be exempt under section 521 of the Code of Civil 
Procedure, filed with the sheriff an inventory of the 
whole of the personal property owned by him and de- 
manded an appraisement by three disinterested free- 
holders of the county to be called and sworn as required 
by law in such eases, The sheriff, at the instigation of 
the bank, ignored the demand and Lancaster commenced 
this suit against him to compel official action. The bank 
obtained leave to intervene and filed an answer. There 
was a trial in the district court, which resulted in a find- 
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ing and judgment for the relator. The bank alone com- 
plains. 

The relator insists that the bank is a mere intruder in 
the case and should not be permitted to assail the judg- 
ment whether it is right or wrong. But we think there 
was no error in allowing the intervention. The writ of 
mandamus is no longer a prerogative writ; when it is 
the appropriate remedy it is issued as a matter of course 
on the relation of a private suitor. (State v. Commissioners, 
11 Kan. 67; Fisher v. Charleston, 17 W. Va. 68; State v. 
Cummings, 17 Neb. 311.) Section 50a of the Code is as 
follows: “Any person who has or claims an interest in 
the matter in litigation, in the success of either of the 
parties to an action, or against both, in any action pend- 
ing or to be brought in any of the courts of the state of 
Nebraska, may become a party to an action between any 
other persons or corporations, either by joining the plain- 
tiff in claiming what is sought by the petition, or by unit- 
ing with the defendants in resisting the claim of the 
plaintiff, or by demanding anything adversely to both 
the plaintiff and defendant, either before or after issue , 
has joined in the action, and before the trial commences.” 
This statute justifies the intervention, but it is quite clear 
from its language that the bank on being admitted into 
the case secured nothing more than the right of uniting 
with the respondent in resisting the relator’s claim. The 
contention that it could put in issue the correctness of 
the inventory or the truth of the matters required to be 
stated in the affidavit attached thereto cannot be sus- 
tained. Being interested in the success of the officer, 
the bank could champion his defense, but could not 
widen its scope. The law providing for the appraisement 
of exempt chattels taken on execution or attachment is 
well designed to guard against oppression of indigent 
householders and to place in their hands a swift, inex- 
pensive, and effective remedy; and it should not be bent 
from its appointed purpose and readjusted by the courts 
to suit the convenience of creditors. When the homeless 
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debtor, being a resident of the state and the head of a 
family, draws about his small possessions the sacred 
circle of the exemption law, they are within a sanctuary 
inviolable to the creditor as well as to the ofticer who 
is charged with the execution of his process. And we 
are entirely satisfied that the constitutional rights of 
the creditor are not infringed by limiting him, in actions 
of this character, to the defenses which may be rightfully 
interposed by the sheriff or constable actinge under the 
execution or order of attachment. 

We now proceed to consider whether the judgment is 
sustained by sufficient evidence. The petition alleges 
that the relator is a resident of Antelope county, the 
head of a family, that he bas neither lands, town lots, 
nor houses subject to exemption, and that he filed in due 
season with the respondent, Crinklaw, an inventory of 
the whole of the personal property owned by him. The 
intervener’s answer adinits that the relator is the head 
of a family and a resident of the state, and, also, that he 
filed with the sheriff what purports to be an inventory 
of the whole of his personal property. The answer then 
charges that the inventory is false and fraudulent, and 
denies in general terms the facts not specifically admit- 
ted to be true. Thusit appears that the allegation of the 
petition that the relator possessed no real estate exempt 
as a homestead was one of the issues presented to the 
court for trial. The inventory was not offered in evi- 
dence and there is not in the record any proof whatever 
that Lancaster had neither lands, town lots, nor houses 
exempt as a homestead under the laws of this state. On 
this record cau the judgment be sustained? Section 521 
of the Code of Civil Procedure is as follows: “AIL heads 
of familtes who have neither lands, town lots, or houses 
subject to exemption as a homestead, under the laws of 
this state, shall have exempt from forced sale on exe- 
eution the suin of five hundred dollars in personal prop- 
erty.” Here is contained a description of the persons 
who shall be entitled .to exemptions of the character 
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claimed by the relator in this action. The next section 
provides what a person entitled to such exemption must 
do tu secure it. He must, some time before the sale, 
“file an inventory under oath, in the court where the 
‘judgment-is obtained, or with the officer holding the 
execution, of the whole of the personal property owned 
by him.” Accompanying this inventory or attached to 
it must be a verified statement of the debtor showing 
his right to the exemption claimed. When such inven- 
tory and affidavit have been filed, it becomes the impera- 
tive duty of the officer to call freeholders and cause an 
appraisement of the property to be made; and he will 
be permitted to offer no excuse for failing to discharge 
this duty. But he is not required to act on the filing of 
an inventory unless it be accompanied by an affidavit 
showing that the debtor is within the class for whose 
benefit the law was enacted. The statute here under 
consideration has received very liberal construction in 
the interests of unfortunate debtors, but it has never 
been held that a person may have $500 worth of personal 
property set apart to him as exempt without even making 
an affidavit that he is entitled toit. In ANilpatriceh-Koch 
Dry Goods Co. v. Callender, 84 Neb. 727, an aflidavit recit- 
ing that the debtor was the head of a family, a resident 
of the state, and had neither lands, town lots, nor barus 
subject to exemption as a homestead was held not to 
meet the requirements of the law, because it failed to 
show that he did not possess any exempt houses. The 
second point of the syllabus states the rule thus: “A 
debtor who swears that he has neither lands, town lots, 
nor houses subject to exemption must negative the pos- 
session of any of these, and if he fails to do so the affi- 
‘davit will be insufficient.” Jt follows from what has 
been said that the plaintiff was entitled to the peremp- 
tory writ only upon due proof that he filed with the 
sheriff in connection with the inventory an affidavit set- 
ting forth that he was a resident of the state, the head 
of a family, and had neither lands, town lots, nor houses 
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exempt as a homestead. Having failed to furnish such 
proof, the judgment of the district court is reversed and 
the cause remanded. 


REVERSED AND REMANDED. 


Locks, Hutmrarr & CoMPANY v. GEORGE W. SHRECK 
BT AL. 


FILED APRIL 8, 1898. No. 7995. 


1. Attachment: Sarre oF MoRTGAGED CHATTELS. Where a subsequent 
mortgagee is without actual possession of the mortgaged property 
or the right of immediate possession, an officer, under writs of at- 
tachment, may lawfully seize the property and by a sale in gross 
dispose of the mortgagor’s reversionary interest therein. 


2. Conversion: Possession. To maintain an action for conversion of 
chattels a party must have actual possession of the property or the 
right of immediate possession. 


3. Chattel Mortgages: Ricurs oi Morreacrr. A subsequent mort- 
gagee has an interest in the mortgaged property which the law 
will protect in an appropriate action. 


4, Conversion: LIABILITY oF Surrirr. An officer who seizes mortgaged 
chattels on mesne or final process against the mortgagor is not 
liable in an action by the mortgagee if he does nothing to place 
the property beyond the reach of the mortgagee or to prevent him 
from taking possession of it when his right of possession accrues. 


5. Instructions: HARMLESS Error. Where the verdict returned by the 
jury is the only one authorized by the pleadings and proof, the 
giving of an erroneous instruction is not prejudicial error. 


Error from the district court of York county. Tried 
below before Barus, J. Affirmed. 


George B. France, for plaintiffs in error. 
F.C. Power, contra. 


SULLIVAN, J. 


On December 26, 1891, Morris Alexander, being the 
owner, and in possession, of a stock of general merchan- 
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dise in the city of York, mortgaged the same to J. Rosen- 
baum to secure an indebtedness of $1,347. The mort- 
gagee took immediate possession. Three days later a 
second mortgage covering the same property was exe- 
cuted by Alexander to the plaintiffs, Locke, Huleatt & 
Co., to secure the sum of $416.81 due for merchandise 
previously purchased of them. Both mortgages were 
duly filed in the proper office and their validity appears 
on the record unquestioned. Afterwards, D. B. Fisk & 
Co., a corporation, commenced two actions against Alex- 
ander in the district court of York county and caused 
writs of attachment to be issued therein. These writs 
were placed in the hands of the defendant George W. 
Shreck, as sheriff, aiid acting under their authority he 
seized and took into his possession the whole of the 
mortgaged property. Thereupon a verified schedule of 
Alexander’s entire personal estate was presented to © 
Shreck and a demand made upon him to cause the same 
_ to be appraised in accordance with the provisions of 
section 522 of the Code of Civil Procedure. In obedience 
to this demand, freeholders were called, an appraisement. 
made, and $500 worth of mortgaged merchandise turned 
over to Alexander as exempt, he being a resident of the 
state, the head of a family, and having neither lands, 
town lots, nor houses exempt as a homestead. Before 
this was done, however, the plaintiffs were notified by 
the sheriff that the exempt property was about to be sur- 
rendered, and that they might, if they wished to do so, 
take it from Alexander by virtue of their mortgage; but 
no action was taken by them and the property was re- 
moved out of the state. This suit was brought by the 
plaintiffs to recover damages for the conversion of the 
stock of goods. The verdict and judgment were in favor 
of the defendants and the plaintiffs prosecute error here. 
Among other alleged errors they complain of the giv- 
ing of the seventh instruction, which is as follows: “One 
who is not a general owner of personal property, but 
claims to own an especial interest therein, cannot main- 
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tain an action for the conversion of the property, unless 
he was in the actual possession of the property at the 
time of the conversion. Therefore in this action, al- 
though you should find that the plaintiff had a valid 
chattel mortgage on the property in question, still, unless 
you further find that the plaintiff, by himself or his agent, 
had the actual possession of the property at the time of 
the levy by the sheriff, you must find for the defendants.” 
Considered as an abstract Jegal proposition the instruc- 
tion is incorrect; but, in view of the conclusively estab- 
lished facts of this case, it did not prejudice plaintiffs’ 
rights. Plaintiffs were subsequent mortgagees without 
actual possession or right of immediate possession when 
the writs of attachment were levied. No condition of 
their mortgage had been broken. The sheriff might, 
therefore, lawfully seize the property and by a sale in 
eross dispose of Alexander's reversionary interest 
therein. (Burnham v. Doolittle, 14 Neb. 214; Chicago 
Jamber Co. v. Fisher, 18 Neb. 334.) A sale of mortgaged 
chattels in bulk to a single purchaser and subject to 
existing mortgage liens is lawful whether made by the 
mortgagor himself or by the sheriff or other officer on 
execution against him. If nothing is done to place the 
property beyond reach of the mortgagee to prevent him 
_ from taking possession of it when his right of possession 
accrues, he is not injured and has no just cause of com- 
plaint. (Burnham v. Doolittle, 14 Neb. 214; Chicago Lum- 
ber Co. v. Fisher, 18 Neb. 334.) 

There is another reason why the mere attachment of 
the goods did not give plaintiffs a cause of action for 
conversion. To maintain that action a party must have 
actual possession of the property or the right of present 
possession. A right to take possession at some future day 
is not sufficient. (Holmes v. Bailey. 16 Neb. 300; Hill v. 
Campbell Commission Co., 54 Neb. 59; Kennett v. Peters, 
54 Kan. 119; Ring v. Neale, 114 Mass., 111; Clark v. Dra- 
per, 19 N. H. 419; Cooley, Torts [1st ed.] 445; Raymond 
v. Miller, 50 Neb. 507.) 
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Plaintiffs had, however, an interest in the property, 
for the protection of which the law affords an adequate 
remedy. At common law injuries to reversionary and like 
interests were redressed by a special action on the case; 
but in this state, of course, the appropriate procedure is 
an ordinary action for damages grounded on the facts 
showing the wrong and the resulting injury. Plaintiffs 
have, in general terms, charged a conversion of the prop- 
erty and, assuming this allegation to be sufficient to en- 
title them to recover any damages proven, we proceed to 
consider the case on the evidence. The sheriff did not 
remove the attached property from the store where it 
was when the levy was made. Consequently it suffered. 
no physical injury or diminution in value while in his 
possession. Neither was the surrender of the exempt 
property to Alexander an injury of which plaintiffs can 
complain. They had not asserted nor attempted to as- 
sert their right of possession as against Alexander. They 
were notified that the chattels claimed under the exemp- 
tion law had been set apart in the store and were invited 
to take possession of them under their mortgage. This 
they declined to do; and the property was consequently 
lost to them by reason of their own inaction. After the 
removal of the exempt chattels, the value of the remain- 
der was less than the amount due on the Rosenbaum 
mortgage, to which the plaintiffs’ mortgage was subject. 
Therefore, plaintiffs’ equity of redemption was valueless 
and the subsequent sale and dispersion of the property 
inflicted no actual injury upon them. So, notwithstand- 
ing errors committed at the trial, the verdict was the only 
one which could rightfully have been found by the jury. 
The court might properly have directed a verdict for the 
defendants, and, indeed, that was the legal effect of the 
instruction quoted. The judgment of the district court is 


AFFIRMED, 
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JosrPpH A. KimeE v. ROSELL FENNER. 
FILED APRIL 8,1898. No. 7969. 


1. Judges: PowErs aT Cuauprrs. A judge at chambers possesses no 
jurisdiction to vacate or modify orders or judgments of the dis- 
trict court, 


2, Vacating Judgments: PLeapinc. Where a defendant against whom 
a judgment has been irregularly entered moves for a vacation 
thereof under the provisions of sections 602-611 of the Code of 
Civil Procedure, he must show that he has a defense to the action, 
Such defense, however, need not be a complete and perfect defense 
to the plaintiff’s entire claim. A defense to any substantial part 
of it will be sufficient to entitle defendant to the relief demanded. 


Where a petition seeking the vacation of a judg- 
ment irregularly entered against a defendant has an answer at- 
tached thereto presenting several defenses to the plaintiff’s cause 
of action, the court cannot strike out such answer on the ground 
that all the defenses pleaded are not available, and then dismiss 
the proceeding because the defendant’s petition does not exhibit 
a defense to the action. 


3. 


ERRor from the district court of Box Butte county. 
Tried below before Barrow, J. Reversed. 


Rk. C. Noleman, for plaintiff in error. 
Thomas Darnall and W. G. Simonson, contra. 


SULLIVAN, J. 


Fenner sued Kime in the county court of Box Butte 
county and recovered a judgment against him for $222.75 
and costs expended, taxed at $18. Kime appealed and 
caused a transcript of the proceedings in the county court 
to be filed in the office of the clerk of the district court 
within thirty days from the rendition of the judgment. 
Through some misunderstanding the clerk did not docket 
the appeal, but instead entered the transcript on the judg- 
ment record. Thereupon the plaintiff, proceeding on the 
assumption that the district court had not acquired juris- 
diction of the cause, at the next term filed a transcript of 
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the proceedings and moved for judgment thereon pursn- 
ant to the provisions of section 1011 of the Code of Civil 
Procedure. The trial docket does not show that anv 
action was taken on the motion during the term, and the 
only evidence that any action was in fact taken is that 
contained in a letter of the presiding judge written after 
the adjournment of the term to the attorney for the 
plaintiff. This letter was filed with the clerk and is in 
part as follows: 
“O'NEILL, NEBRASKA, 5-26-'90. 
“DEAR SIMONSON: Replying to yours of the 18th, would 
say the motion in question was decided in your favor, 
which the minutes should show. * * * 
“Yours, M. P. KINKatD.” 


Assuming that this communication referred to the mo- 
tion of Fenner for judgment on the transcript of the 
_eounty court, the clerk entered on the journal a judgment 
similar to the one from which the appeal had been prose- 
cuted. Afterwards, at the suggestion of the court, the 
defendant filed a petition asking that this judgment be 
vacated on the ground that it had been irregularly ob- 
tained. At the October term, 1893, to-wit, on October 
12, the cause came on to be heard on the petition, and the 
plaintiff fenner being in default. of an answer, the court 
found the facts stated in the petition to be true and 
made an order setting aside the judgment complained of. 
Subsequently, on November 14, 1893, at his chambers in 
Chadron, Judge Bartow made an order vacating the 
order of October 12 and directed that Fenner answer the 
petition of Kime within thirty days. Instead of answer- 
ing, Fenner filed a general demurrer, which was over- 
ruled at the April, 1894, term of the court. He then 
moved to strike from the petition an answer setting up a 
defense and counter-claim to Fenner’s cause of action 
and for judgment on the pleadings. This motion was 
sustained. Kime’s petition was dismissed and costs to 
the amount of $100 taxed against him. To reverse this 
judgment he prosecutes error. 
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The judgment is erroneous and must be reversed. The 
answer attached to Kime’s petition states a defense to 
the original cause of action, but it seems to have been 
stricken out on the theory that it presented different 
issues from those on which the case was originally tried. 
The answer attached to the petition for a vacation of the 
judgment contained a general denial and a counter-claim. 
It is asserted that the answer in the county court was 
only a general denial. Conceding this to be true, the 
motion of Fenner should, nevertheless, have been over- 
ruled. If the answer presented any defense, partial or 
complete, on which Kime could rely on a trial in the dis- 
trict court, it was sufficient. The court held that defend- 
ant’s petition, with the answer attached thereto, did state 
facts sufficient to entitle him to have the judgment va- 
cated. It then struck out the answer and condemned 
the pleading as insufficient. This method of procedure 
was irregular and unwarranted. The court could not 
emasculate the petition and then dismiss the proceeding 
because the petition in its emasculated form did not state 
a cause of action. 

There is also another reason why the judgment is er- 
roneous. The order of October 12, 1893, vacating the 
judgment in favor of Fenner has never been set aside. 
It is still in full force and effect. The order made by 
Judge Bartow at chambers on Noveniber 14, 1893, was a 
mere nullity. A judge at chambers possesses no 
jurisdiction to vacate orders or judgments of the dis- 
trict court. For the errors indicated the judgment com- 
plained of must be reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 
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WILLIAM M. CLARK ET AL., APPELLEES, V. HARRY J. 
HALL BT AL., APPELLANTS. 


Finep Aprin 8, 1898. No. 7919. 


1. Partnership: DissoLuTION AND AccounTING. In an action brought 
to secure a dissolution of a copartnership and for an accounting, 
no demand being made by any of the partners for a reformation 
of the partnership contract, the court cannot, on its own motion, 
reform such contract nor disregard it as the basis of the rights 
of the litigants. 


2. Construction of Contract. Where a written contract is the basis 
of an action and neither party asks for a reformation thereof, it 
is the duty of the court to ascertain its meaning and enforce it 
accordingly. 


: REVIEW: PRACTICE. Where on an appeal it is evident that 
the trial court disposed of a case on the theory that the contract 
did not express the mutual understanding of the parties and was, 
therefore, unenforceable, this court will eliminate from the find: 
ings of the trial court the errors resulting from its failure to con- 
strue and enforce the contract and order the judgment to be modi- 
fied and entered accordingly. 


4, Partnership: ACCOUNTING: JUDGMENT AGAINST INDIVIDUAL MEM- 
BERS: INTERVENTION BY CREDITOR. A party obtained judgments 
against C. and M. on claims due from them individually, but which 
had been assumed by a partnership of which they were members. 
In an action to secure a dissolution of the copartnership and for 
an accounting the judgment creditor intervened and asked to have 
his judgments satisfied out of the partnership assets. Held, That 
the remedies were consistent and concurrent and might be prose- 
cuted together or in succession, and a judgment in favor of such 
intervener will be upheld. 


APPEAL from the district court of Lancaster county. 
Heard below before TiBBETS, J. 


Action by William M. Clark and John H. Mockett 
against Harry J. Hall and Charles E. Hall for dissolution 
of a ecopartnership and for an accounting. Eugene 
Favre, a creditor, intervened and asked to have his claims 
satisfied out of the assets of the firm. From a decree for 
plaintiffs and for intervener, defendants appealed. 4f- 
firmed as to intervener and reversed as to defendants. 
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Pound & Burr, for appellants. 


Sanuel J. Tuttle, Charles S. Allen, and Mociett & Polk, 
contra. 


SULLIVAN, J. 


William M. Clark and John H. Mockett brought this 
action against Elarry J. Hall and Charles E. Hall in the 
district court of Lancaster county to secure a dissolution 
of the copartnership of which they were all members, 
and for an accounting. The Halls had been engaged 
in business as partners in the city of Lincoln under the 
firm name of The Hall Stove & Range Company for more 
than a year prior to April 4, 1891, at which time they 
sold a half interest in their business to Clark and 
Mockett. The members of the new firm executed articles 
of copartnership which, being necessary to a correct un- 
derstanding of the main question presented for decision, 
are here set out: 

“This agreement, made and entered into this 4th day of 
April, 1891, between H. J. Hall, C. E. Hall, William M. 
Clark, and John H. Mockett, witnesseth: That whereas 
the Hall Stove & Range Company has this day sold a 
one-fourth interest in said copartnership to J. H. Mockett 
for three thousand three hundred and fifty-six dollars 
and ninety-seven cents ($3,356.97), and that it has also 
sold to Wm. M. Clark a one-fourth interest in said busi- 
ness for the same amount, and that the said parties have 
this day associated themselves together in business under 
the firm name and style of the Hall Stove & Range Com- 
pany, this is to be the partnership name in which said 
firm is to transact its business. H. J. Hall is the owner 
of a one-fourth interest in said business, C. E. Hall is 
the owner of a one-fourth interest in said business, all 
of said parties having contributed an equal amount to 
said copartnership, which is to continue in force and 
effect for the period of five years, and are to engage in 
the manufacture and sale of ranges, iron castings, and 
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any other manufactured articles which they may deem 
profitable to said business. Said J. H. Mockett and 
Wm. M. Clark are each to pay into said copartnership 
the sum of three thousand three hundred and fifty-six 
dollars and ninety-seven cents ($8,356.97), to be paid as 
follows, to-wit: Each one of said parties, to-wit, Clark 
and Mockett, are to-pay five hundred dollars ($500) each 
on or before May 10, 1891, each of said parties to pay the 
further sum of two thousand dollars ($2,000) each on 
June 10, 1891. Each of said parties are to give to said 
copartnership his note for eight hundred and fifty-six 
dollars and ninety-seven cents ($856.97), each to bear 
interest at the rate of ten per cent per annum until paid. 
It is further agreed that H. J. Hall and C. E. Hall are 
each to be paid a salary of fifteen hundred dollars ($1500) 
perannum. The net profits of said business are to be di- 
vided one-fourth to each party. If there are any losses, 
they are to be borne equally, one-fourth by each party. 
In consideration of the payment to H. J. Hall and C. E. 
Hall of a salary of fifteen hundred dollars per annum 
each they assume and agree to manage, conduct, and run 
and operate said business. The said J. H. Mockett and 
William M. Clark are under no obligation to give any of 
their time or attention to said business unless they pre- 
fer to do so. The said business books of account are at 
all times to be open to inspection to each and every one 
of said partners equally. It is further agreed that none 
of the profits arising from said business shall be drawn 
out by any of the parties until the expiration of at least 
one year; that all of said parties consent to withdrawing 
of said profits at the end of such time. In view of the 
fact that in the opinion of H. J. Hall and C. E. Hall there 
is needed a larger amount of capital for the purpose of 
successfully conducting said business, it is further stip- 
ulated and agreed that each one of the parties to this 
agreement shall contribute an additional amount of capi- 
tal, to-wit, eleven hundred and forty-three dollars and 
three cents ($1143.03). Mach one of said parties agrees 
35 
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and hereby binds and obligates himself to put into and 
contribute to said copartnership that amount of addi- 
tional capital on or before one month from April 4, 1891, 
and any failure on the part of any of the partners herein 
to pay his share of the amount herein mentioned to be 
made, said partner shall pay to the firm ten per cent 
interest on the amount of his deficit. 

“WH. J. Hay. 

“©. E. HAun. 

“Wm. M. CLARK. 

“J, H. Mockert.” 


The true construction of this contract is the principal 
point upon which the parties differ. The Halls contend 
that they, as members of the old firm, were entitled to 
receive the money which Clark and Mockett agreed to 
pay for an interest in the business, while Clark and 
Mockett insist that such money was to be paid to and for 
the use of the new firm. In relation to this controversy 
the trial court made the following finding: “That said 
contract is indefinite, uncertain, and ambiguous in its 
provisions concerning the payment of the money pro- 
vided to bespaid by each of the plaintiffs, whether the 
same should be paid to the defendants Harry J. Hall 
and Charles E. Hall, or should be paid into and become 
a part of the assets of the new partnership; and as to 
these provisions in the said contract the court finds that 
there was a misunderstanding between the parties to 
the said agreement as to the interpretation of the terms 
of said provisions, and the minds of the said parties did 
not agree thereon.” The court then proceeded to adjust 
the rights of the parties as though no partnership con- 
tract had been made. Clark and Mockett were credited 
with all money contributed by them, including what was 
paid as the purchase price of a half interest in the busi- 
ness. The actual value of the tangible assets of the old 
Hall Stove & Range Company was ascertained to be 
$9,239.05, and the Halls were given credit for that 
amount. They were also given credit for various other 
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items contributed after the organization of the new firm. 
In thus disregarding the articles of copartnership we 
think the court was in error. There was no demand by 
either party for a reformation of the contract. The 
court could not reform it on its own motién nor disregard 
it as the basis of the rights of the litigants. It was the 
duty of the court to ascertain its meaning and enforce it 
accordingly. Casually read, the instrument seems to im- 
ply that the money to be paid by the appellees should 
go into the business of the new firm; and the fact that it 
was so used and that the appellants took no credit there- 
for upon the books of the partnership gives color to the 
claim that such was their interpretation of the contract. 
Nevertheless, after much reflection, we have concluded 
that the parties intended that the transaction in question 
should be governed by the rule applicable to ordinary 
sales, and that the purchasers should pay the purchase 
price to the sellers and not to the partnership of which 
the purchasers were themselves members. This, we 
think, is the only just interpretation which can be placed 
upon the contract when read in the light of surrounding 
circumstances. It appears from the petition that before 
the sale the Halls represented to Clark and Mockett that 
the assets of the old firm were of the value of $13,427.88, 
and that Clark and Mockett believed the representation 
to be true. The purchasers then made the contract in 
question, believing that they were securing a half inter- 
est in a firm the assets of which were worth $13,427.88. 
There is in the record before us not a syllable of evidence, 
not a circumstance of any kind, tending to show that the 
appellees thought they were buying an interest in the 
business of the Hall Stove & Range Company for one- 
half of its actual value. The Halls made an inventory 
before the sale to ascertain the value of their assets, and 
the fact that each of the appellees agreed to pay for a 
one-fourth interest in the business exactly one-fourth 
of its value, as shown by the inventory, is a persuasive 
argument in favor of the contention of appellants. The 
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contract recites that each of the parties has contributed 
an equal amount to the copartnership. The transaction 
having been consummated with a mutual understanding 
that the assets of the old firm were worth $13,427.88, it is 
difficult to comprehend how the conclusion was reached 
that each had contributed an equal amount, except on 
the theory that the Halls were to receive for themselves 
and to their individual use the money which Clark and 
Mockett had agreed to pay. If this was not intended, 
then the parties deliberately put into their contract a 
statement which they all, at the time, must have under- 
stood to be false. 

But appellees contend that the court was justified in 
disregarding the contract on the ground that they were 
induced to execute it by false representations made to 
them by the Halls touching the value of the assets of 
the old firm. This contention is not based upon any of 
the numerous findings of the trial court, and we do not 
think the evidence would sustain such a finding had it 
been made. The case was evidently disposed of on the 
theory that the contract did not express the mutual un- 
derstanding of the parties, and was, therefore, unen- 
forceable. Eliminating from the findings of the trial 
court the errors resulting from its failure to construe 
and enforce the contract, we find the account between 
the parties to be as follows: Net amount paid in by the 
Halls after the formation of the partnership, $2,129.51; 
total amount paid in by Clark and Mockett, $1,419.38; 
paid by the Halls in excess of the amount paid by Clark 
and Mockett, $710.13. - 

Eugene Favre recovered a judgment in the county 
court of Lancaster county, January 4, 1894, against 
Clark, Mockett, and Harry J. Hall as members of the 
Weir Furnace Company, and on March 13, 1894, he re- 
covered another judgment in the same court against 
Clark, Mockett, Harry J. Hall, and R. M. Weir. The 
' items of indebtedness on which these judgments were 
based had been assumed by the new Hall Stove & Range 
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Company, and, seeking to have his claims satisfied out 
of the assets of the copartnership, I'avre asked and was 
permitted to intervene in this action. On the final heat- 
ing he was given judgment according to the prayer of 
his petition. The Halls insist that this judgment is er- 
roneous and ask that it be reversed. Their contention 
is that by prosecuting the cases in the county court he 
irrevocably elected to look to the defendants in those 
actions for satisfaction of his clainys and lost his right 
of action against the members of the Hall Stove & Range 
Company. We do not think this position is sound or 
that it is supported by any of the authorities cited in 
appellants’ brief.* It applies to cases where a party 
may, in vindication of his right, choose between modes 
of procedure bottomed on conflicting theories. The rem- 
edies pursued by Favre were not inconsistent. They 
were concurrent, and might be prosecuted together or in 
succession. They were grounded on separate contracts—- 
distinct co-existent rights; and the attempt to enforce 
one of these contracts did not involve a renunciation of 
the other. ; 

As to the intervener, the judgment of the district court 
is affirmed. The judgment in favor of Clark and Mockett 
is reversed and the cause remanded with direction to 
the district court to enter judyinent in favor of appellants 
against Clark for $177.53 and against Mockett for a like 
amount. 

JUDGMENT ACCORDINGLY. 

*Fowler v. Bowery Savings Bank, 113 N. Y. 450; Priestly v. Fernie, 3 


Hurl. & Colt. [Eng.] 977; Scarf v. Jurdine, 7 App. Cas, [Eng.] 345; Robb 
v. Vos, 155 U. S. 18. 
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FRANK E. MOORES ET AL. V. STATE OF NEBRASKA, EX REL. 
WILLIAM H. SHOOP ET AL. 


Fitrp ApRivt 8,1898. No. 9724. 


1. Metropolitan Cities: Removat or Orricers. By section 169 of chap- 
ter 12a of the Compiled Statutes of 1897 the power to appoint and 
remove officers and members of the fire and police departments 
in cities of the metropolitan class is vested in the fire and police 
commissioners of such cities. 


No member of the fire or police department in any 
such city can be discharged for political reasons. 


Removals deemed necessary for the proper manage- 
ment, discipline, or more effective service of either fire or police 
department must be made pursuant to such rules and regulations 
as may be adopted by the board of fire and police commissioners 
for that purpose. 


Before an officer or member of either the police or 
fire department can be discharged for alleged misconduct, unfit- 
ness, dereliction of duty, or other cause affecting his character or 
standing as a public servant, charges must be filed against him 
and he must be afforded an opportunity to be heard in his defense. 


But the right of an officer of the police force or 
member of the fire department to defend against formal charges, 
within the meaning of the law, is a right to vindicate himself from 
an unjust accusation; not a right to show that the public welfare 
requires his retention in the public service or that the revenues 
at the disposal of the board are adequate for the payment of his 
salary. 


The membership of either the police or fire depart- 
ment may be reduced by the board on economic grounds, and in 
such case men may be dismissed from the service without a hear- 
ing and without an opportunity being given them to show cause 
against the order of dismissal. 


6. 


7. Transcript for Review. ‘The transcript brought to this court should 
contain only so much of the record of the district court as is essen- 
tial to a correct understanding of the case. 


Error from the district court of Douglas county. 
Tried below before Scorr, J. Reversed. 


W. J. Connell, for plaintiffs in error. 


McCoy & Olnsted, contra, 
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SULLIVAN, J. 


The relators were police officers of the city of Omaha, 
and being dismissed from service applied to the district 
court of Douglas county for a writ of mandamus to com- 
pel the respondents, as members of the board of fire and 
police commissioners, to reinstate them. An alternative 
writ was issued, an answer was filed, and a trial had, 
which resulted in the allowance of a peremptory writ as 
prayed. The respondents complain of the judgment and 
ask that it be reversed. The relators were dismissed 
from the police force under the authority of the following 
resolution adopted by the board: “Whereas, the fund 
provided by the mayor and the city council to maintain 
the police department is wholly insufficient to pay the 
salaries of the present police force, and the continuance 
of the force now in the employ of the city will create an 
overlap in an amount exceeding the sum of $3,400, which 
is wholly unauthorized under the laws controlling the 
action of the board, it therefore becomes the duty of this 
board to dismiss such a number of officers and patrolmen 
as will bring the expenditures within the limit of the 
funds placed at its disposal. Therefore, this board con- 
siders, finds, and declares that the proper management 
of said police force requires that the following officers 
and patrolmen be removed from their several offices, to- 
wit.: Sergeants, I. D. Mitchell and R. W. Chamberlain; 
detectives, E. H. Hemming and W. W. Cox; patrolmen, 
W. H. Shoop, R. A. Wilbur, James Kirk, and 8. G. Hoff. 
It is therefore ordered that the foregoing officers and 
patrolmen be removed from their respective offices, to 
take effect upon and after September 30.” 

The contention of the relators is that the adoption of 
the foregoing resolution and the action taken in pursu- 
ance thereof were in violation of the provisions of section 
169 of the city charter, which is in part as follows: “All 
powers and duties connected with and incident to the 
p>pointment, removal, government, and discipline of the 


488 NEBRASKA REPORTS. [Von 54 


Moores Vv. State. 


officers and members of the fire and police departments 
of the city, under such rules and regulations as may be 
adopted by the board of fire and police commissioners, 
shall be vested in and exercised by said board. * * * 
The chief of police and all other police officers, police- 
men and police matron, shall be subject to removal by 
the board of fire and police commissioners, under such 
rules and regulations as may be adopted by said board, 
whenever said board shall consider and declare such 
removal necessary for the proper management or dis- 
cipline, or for the more effective working or service of 
the police department. No member or officer of the 
police or fire department shall be discharged for political 
reasons, nor shall a person be employed or taken into 
either of said departments for political reasons. Before 
a member of the police or fire department can be dis- 
charged, charges must be filed against him before the 
board of fire and police commissioners and a hearing. 
had thereon, and an opportunity given such member to 
defend against such charges, but this provision shall not 
be construed to prevent peremptory suspension of such 
member by his superiors in case of misconduct or neglect 
of duty or disobedience of orders.” This statute plainly 
vests the power to appoint, remove, and exercise a gen- 
eral supervision over police officers in the board of fire 
and police commissioners of the city. It provides that 
the members of the police department shall be subject to 
removal whenever, in the judgment of the board, such 
removal shall be necessary for the proper management, 
discipline, or more effective service of the department. 
It then declares that no officer shall be discharged for 
political reasons, nor without a formal accusation filed 
with the board, a hearing given, and an opportunity 
afforded such officer to make a defense. 

The respondents having been dismissed from the ser- 
vice without a hearing or an opportunity to be heard, 
the question, and the only one presented by the record for 
decision, is whether the action of the board was forbid- 
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den by the above quoted provision of the charter. It is 
not claimed that the dismissal was for any reason other 
than the one stated in the resolution, and the respond- 
ents in their answer alleged, and at the trial offered to 
prove, that the motive there assigned was the true and 
only motive for the action taken. But relators insisted, 
and the trial court ruled, that they were entitled to a 
hearing regardless of the grounds upon which the board 
proceeded. We cannot accept this view of the law. 
These officers were not discharged within the meaning 
of the term as used in the statute. The places which 
_they filled were abrogated. They were not dismissed to 
make room for others or because they were deemed unfit 
to be retained in the service. They lost their places be- 
cause their places ceased to exist. The matters recited 
in the resolution as the basis for the action of the board 
can by no just interpretation be held ‘to constitute a 
charge against these men. It imputes to them no offi- 
cial misconduct or dereliction of any kind; no unfitness 
or want of capacity. It touches in no way the private 
or official character of any of them. That the city au- 
thorities failed to make an appropriation adequate to 
the requirements of the police department is not a charge 
against officers whose services are dispensed with for 
want of sufficient funds with which to pay their salaries. 
The board may, undoubtedly, on economic grounds dis- 
miss police officers without a hearing. The right given 
to an officer by the statute to a hearing and an oppor- | 
tunity to defend is manifestly a right to vindicate him- 
self from an unjust accusation, and not a right to show 
that the revenues are sufficient to pay his salary or that 
the public weal requires that his place be not abolished. 
(Phillips v. Mayor, 88 N. Y. 245; People v. Mayor of Brook- 
lyn, 149 N.Y. 215, 43 N. BE. Rep. 554.) Speaking of the 
general policy of a statute like the one here considered 
and the cases to which it was applicable, the New 
York court of appeals, in the case of Lethbridge v. 
Mayor, 183 N. Y. 232, 830 N. E. Rep. 975, uses the follow- 
ing language: “The limitation contained in this statute 
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is in the interest of the public, which is best promoted 
by keeping in the service honest clerks who have at- 
tained experience in their employment; and _ besides, 
it is a matter of justice to the employé himself, whose 
summary displacement, and the appointment of an- 
other in his place, may give rise to an implication of 
infidelity or unskillfulness on his part, which an ex- 
amination and’ explanation might have wholly dis- 
pelled. But no such reasons exist when a clerk is dis- 
charged from the public service because the moneys ap- 
propriated by the body charged with that subject are 
insufficient to keep up the clerical force to the standard 
which had obtained when larger appropriations were 
made, or when for such cause his services are no longer 
needed. The notice is indispensable, and an opportunity 
should be afforded to the clerk to make an explanation 
when such explanation might prevent the proposed re- 
moval. It is quite evident that the section applies only 
to cases where the removal is proposed to be made with- 
out just cause personal to the party, or when it is sought 
arbitrarily, and without adequate reason, to substitute 
another person in the place of the one proposed to be 
removed.” 

Counsel for relators contend that this court cannot 
review the judgment because the clerk of the district 
court failed to certify that the record contains a tran- 
script of all the proceedings. A formidable array of cases 
from other jurisdictions has been marshaled in sup- 
port of this contention; but the rule in this state has 
been settled the other way. This court has repeatedly 
held that the record brought here should contain only 
what is essential to a correct understanding of the case. 
(Morgan v. Larsh, 1 Neb. 361; Smith v. Fife, 2 Neb. 10; 
Galley v. Galley, 13 Neb. 200; Hilton v. Bachman, 24 Neb. 
490.) Our conclusion is that the facts stated in the 
alternative writ do not show that the relators are entitled 
to any relief. The judgment of the district court is 
therefore reversed and the proceeding dismissed. 


REVERSED AND DISMISSED. 
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Norvau, J.. dissenting. 


I dissent from the judgment just rendered herein, al- 
though heartily agreeing with the majority that a mem- 
ber or ofticer of the police department of a city of the 
metropolitan class cannot be discharged from the service 
upon political grounds; that removals essential to the 
proper management, discipline, or the more effective 
service of said department must be made pursuant to 
such rules and regulations as may be adopted for that 
purpose by the board of fire and police commissioners; 
and that no member of the police force of said city can 
properly be discharged for alleged misconduct, unfitness, 
dereliction of duty, or other cause affecting his character 
or standing as a public servant, except upon charges pre- 
ferred against him, and after a notice and hearing. Con- 
ceding the soundness of the proposition enunciated by 
my associates that the services of a member of a police 
force of the city of the class to which Omaha belongs 
may be dispensed with, without formal charges having 
been made or an opportunity to be heard, where the 
ground of discharge is that the revenues of the city avail- 
able for the support of the department are inadequate 
for the payment of his salary, nevertheless the action of 
the respondents in attempting to remove the relators 
from their offices, in my judgment, was unauthorized 
and illegal. If the discharge of these members of the 
police force was on economic grounds, as assumed in the 
majority opinion, the permanent relieving them of their 
positions by the board of fire and police commissioners 
was wholly unwarranted. Relators, at most, could have 
been suspended from their respective positions until such 
time as the funds at the disposal of the board were suffi- 
cient to meet the expenses of the department without a 
reduction of the force. (Lethbridge v. Mayor, 30 N. E. Rep. 
[N. Y.] 975.) The intention and purpose of the legis- 
lature were to place the police department of a city of 
the metropolitan class under civil service rules, This 
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is obvious from the mere reading of the provisions of the 
charter governing sucha city. Section 169, chapter 12a, 
Compiled Statutes, declares that ‘all powers and duties 
connected with and incident to the appointment, re- 
moval, government and discipline of the officers and 
members of the fire and police departments of the city, 
under such rules and regulations as may be adopted by 
the board of fire and police commissioners, shall be 
vested in and exercised by said board. * * * The 
chief of police and all other police officers, policemen and 
police matron, shall be subject to removal by the board 
of fire and police commissioners, under such rules and 
regulations as may be adopted by said board, whenever 
said board shall consider and declare such removal nec- 
essary for the proper management or discipline, or for 
the more effective working or service of the police de- 
partment. * * * It shall be the duty of said board 
of fire and police commissioners to adopt such rules and 
regulations for the guidance of the officers and men of 
said department, for the appointment, promotion, re- 
moval, trial, or discipline of said officers, men and ma- 
tron, as said board shall consider proper and necessary.” 
It is also enacted that appointinents and removals shall 
not be made for political reasons. Section 187 provides 
for the creation of a police relief fund by assessing each 
member of the police force not exceeding a certain sum, 
to be deducted from the monthly pay of each member, 
to be paid into the city treasury and to be used exclu- 
sively to relieve members of the force when sick or per- 
manently disabled, for funeral expenses, relief of their 
families in case of death, or for pensions for those hon- 
orably retired from the service. Other sections of the 
same act authorize the investment of the moneys thus 
raised, and section 191 provides for the pensioning of the 
officers and members of the police department who be- 
come bodily disabled while in the line of official duty, as 
well as those who have served faithfully for a specified 
number of years, and who have reached a certain age. 
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These several provisions, which are substantially like 
those contained in the prior act governing. cities of the 
metropolitan class, show that mevit and the effectiveness 
of the public service should alone control in the appoint- 
ment of the officers and members of the police depart- 
ment, and that removal should not be effected except 
when essential to the proper management or discipline, or 
for the more effective workings .or service of the depart- 
ment. If members or officers can be permanently dis- 
charged ov removed from their positions without cause, 
then the provisions relating to pensions are a delusion 
and a snare. The court of appeals of New York, in dis- 
cussing a similar question, in People vr. Hayden, 183 N.Y. 
198, used this apposite langnayge: “The learned counsel 
for the defendant seeins to concede in his argument that 
the provisions of section 42, title 11, of the charter, 
providing for pensions to members of the police force on 
account of injury, long service, or inability caused by 
long service or age, for the benefit of themselves or their 
families, constitute a privilege which attaches to the 
office of boiler inspector also, under the terms of the 
statute. If this is so, it furnishes a very strong reason 
why the relator should be exempt from an arbitrary dis- 
missal without cause and at the mere will of the appoint- 
ing power. The rights-and privileges of receiving a pen- 
sion from the government, based upon long service, 
carries with it the idea of permanency in the service for 
which the pension is nltimately granted. Such a right 
or privilege, whatever it may be called, cannot well exist 
with the power to defeat it at any time before the expira- 
_ tion of the necessary period of service by a discharge of 
the incumbent without cause and without notice or an 
opportunity to be heard.” It is very evident that em- 
ployment. of the members of the regular police force can 
be terminated on economic grounds only by suspension 
from duty and the dropping of the names from the pay- 
roll until such time as the revenues are sufficient to 
meet the expenses of the department. The order in thig 
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case discloses the absolute removal or discharge of re- 
lators and not merely their temporary suspension unti] 
their services should again be needed, which action was 
illegal and void. Doubtless, the board of fire and police 
commissioners may, by suitable rules and regulations, 
provide for the appointment of special policemen when- 
ever an exigency therefor exists, and may also perma- 
nently dispense with their services when no longer re- 
quired. 

The statute, as will be observed, requires the board of 
fire and police commissioners to adopt suitable rules and 
regulations governing appointments and removals of 
members of the police department. AI] dismissals from 
the service, whether on the ground that the revenues at 
the disposal of the board with which to maintain the de 
partment are exhausted, or because of misconduct, un- 
fitness, or dereliction of official duty, must be made in 
accordance with rules and regulations adopted by the 
board. There is no pretense in this case that any such 
rules or regulations have been promulgated by the board, 
or that the employment of relators was terminated in 
pursuance thereof. The board possesses limited powers, 
and it must affirmatively appear that it has acted within 
the scope of the authority conferred. Presumptions can- 
not be indulged in favor of the validity of its acts. 

Again, it does not appear that relators were discharged 
from their positions on economic grounds. It is true the 
preamble to the order of dismissal recites that the funds 
at the command of the respondent were insufficient to 
maintain the police force then existing, but the finding 
upon which the order in question was based proceeds 
upon a different ground. It states “this board considers, 
finds and declares that the proper management of said 
police force requires that the following officers and pa- 
trolmen be removed from their several offices.” This is 
equivalent to a declaration that relators were discharged 
or removed for some alleged misconduct, unfitness, or 
dereliction of duty; yet no charges were preferred against 
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them. Therefore they could not be lawfully dismissed 
without a notice and hearing. 

It is said the relators were not discharged, but that the 
places which they filled were abrogated and ceased to 
exist. This court ought not to so declare, since the 
answer or return of the respondents to the alternative 
writ admits the removal of relators from their several 
offices, and the order of dismissal states “that the fore- 
going officers and patrolmen be removed from their re- 
spective offices.” The word “removed,” in the sense em- 
ployed in this order,is equivalent to “discharged.” There 
is no averment, nor evidence to establish, that the posi- 
lions were abolished. Tor the reasons stated the judg- 
ment of the district court should not be disturbed. 


HoME FIRE INSURANCE COMPANY V. JOHN N. PEYSON. 
Fiiep Apri 8, 1898. No. 7952. 


1. Insurance: WAIVER OF CONDITION: FINDING OF JURY. Where, in an 
action on a policy of fire insurance, the jury find that certain 
facts are established by the evidence, it then becomes a question 
of law for the court to decide whether or not the facts so estab- 
lished warrant a conclusion that a condition of the policy was not 


violated. 

2. : Occupancy. The term “unoccupied,” as used in a policy of 
fire insurance, should be given a fair and reasonable construction, 
such as was contemplated by the parties when the contract was 
made, 

3. Evidence examined, and held sufficient to sustain 


the finding of the jury that the insured property, being a dwelling- 
house, was not vacant or unoccupied at the time it was destroyed 
by fire, and that the condition of the policy against unoccupancy 
had not been violated. . 


Error from the district court of Dakota county. Tried 
below before Norris, J. Affirmed. 


Jacob Fawcett, Byron G. Burbank, and William P. War- 
ner, for plaintiff in error. 
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Daley & Jay and Jay & Welty, contra. 


SULLIVAN, J. 


On February 26, 1892, the Home Fire Insurance Com- 
pany issued to John M. Peyson a policy of fire insurance 
covering his dwelling-house and the household furniture 
therein contained. On the morning of June 27, 1894, 
the property was wholly destroyed by fire. The defend- 
ant refused to adjust the loss and Peyson commenced 
this action against it in the district court for Dakota 
county. A trial resulted in a verdict and judgment for 
the plaintiff, and the defendant brings the record to this 
court for review. 

The company defended the action on the theory that 
the plaintiff had violated the following condition of the 
policy: “If the above mentioned buildings be or become 
vacant or unoccupied and so remain for more than ten 
days without consent indorsed hereon, then, in each and 
every one of the above cases, this entire policy shall be 
null and void.” It is now strenuously insisted that the ~ 
non-occupancy of the premises at the time of the fire and 
for six or eight months prior thereto was conclusively 
proven and that the trial court should have peremptorily 
directed a verdict in favor of the defendant. The evi- 
dence is voluminous and conflicting. We cannot present 
it here nor discuss it at length. It either establishes, or 
tends to prove the following facts: That the insured 
building was situated in Covington, in this state, just 
across the river from Sioux City, Iowa, and was the home 
of Peyson, who occupied it continuously, with his wife 
from the time it was insured until October, 1893, when 
they both went temporarily to Sioux City to enable Mrs. 
Peyson to receive medical treatment from a physician of 
that place; that they did not again regularly occupy the 
insured premises, but that the plaintiff, who was engaved 
in business both in Sioux City and Covington, went there 
frequently and slept there about half the time; that he 
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was never away from the house more than three days at 
one time except when he went to Chicago or Waterloo on 
business; that aftér June 1, he slept in the house al- 
most every day or every night; that between October, 
1893, and June, 1894, plaintiff and his wife visited their 
home together on numerous occasions, cooked meals 
there, and on May 16 cleaned the house and spent the 
night there; that during a part of the time the Peysons 
were at Sioux City they had a rented room and did light 
housekeeping, removing for that purpose a small portion 
of their household furniture from Covington; that the 
plaintiff had no intention of abandoning the premises as 
his home; that it was always furnished and ready for 
use; that he held an office in Covington and received his 
mail there from two to four times a week; that Mrs. Pey- 
son was sick and receiving medieal treatment most of 
the time while in Sioux City; that on June 11 they gave 
up the room occupied by them at that place and Mrs. 
Peyson went to visit her folks; that during all the time 
in question Mr. Hall, a neiglbor, had a key to the house 
and exercised some supervision over it. Now the jury 
were justified in finding, and we may assume they did 
find, that these facts were established by the evidence. 
Being so established, did they warrant the conclusion 
reached that the condition of the policy above quoted 
had not been violated? That is a question of law to be 
decided by the court. The term “unoccupied,” as used * 
in the policy, should be given a fair and reasonable con- 
struction. It should be given the meaning contemplated 
by the parties when the contract was made. While it 
was undoubtedly intended that the dwelling-house in- 
sured should be occupied as the customary and habitual 
place of abode for the plaintiff and his family, it was not 
expected that there would be continuous actual occu- v 
pancy. A policy of fire insurance on a dwelling-house 
should not be construed as an instrument restraining in 
any manner the assured’s ordinary freedom of action. In 
contracting for indemnity he does not consent to become 
36 
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a captive in his own home. In the case of Springfield Fire 
& Marine Ins. Co. v. McLimans, 28 Neb. 846, it is said: “A 
party by effecting insurance upon his dwelling does not 
thereby impliedly agree that he will remain on guard to 
watch for the possible outbreak of a fire. He insures his 
_ property as a precaution against possible loss. If he is 

indebted, his duty to his creditors requires this; and if 
not in debt, his duty to his family may induce him to 
procure the insurance. He is not to become a prisoner 
on the property, however, nor to be charged with laches 
when, in the pursuit of his business, health, or pleasure, 
he temporarily leaves the property which still remains 
his home. The necessity of most persons for temporary 
absence on business or family convenience is known to 
every one and must have been in the contemplation of 
the insurer when the. policy was issued. A policy of 
insurance is to be so construed, if possible, as to carry 
into effect the purpose for which the premium was paid 
and it was issued.” In the case of Hill v. Ohio Ins. Co., 99 
Mich. 466, 58 N. W. Rep. 359, it was held that a dwelling- 
house was not unoccupied although the owner had been 
absent on business nearly two months at the time of the 
fire and had left home expecting to remain away about 
four months. Jn the case at bar there was very clearly 
no intention on the part of the Peysons to remove from 
Covington or to abandon the insured premises as their 
home. ‘he absence of the family at Sioux City was 
temporary and not unreasonably extended; and we feel 
constrained to hold that the jury, on the evidence, were 
warranted in finding that the insured premises did not 
become unoccupied within the meaning of the policy. 
The judgment of the district court is 

AFFIRMED. 
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THOMAS Coy v. CHRISTIAN MILLER. 
FILED APRIL 8, 1898. No. 7985. 


Unauthenticated Bill of Exceptions. A bill of exceptions cannot be 
considered in the supreme court unless authenticated by the clerk 
of the district court as part of the record. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. Affirmed. 


J. R. Patrick and B. Ff. Smith, for plaintiff in error. 
Rhea Bros., contra. 


SULLIVAN, J. 


This action was commenced in the district court for 
Phelps county to recover the title and possession of cer- 
tain real estate. The plaintiff had a verdict and judg- 
ment in his favor and the defendant presents the record 
to this court for review. The whole controversy @etween 
the parties pertains to the location of the divisional line 
between their adjoining lands; and the errors assigned 
and argued in the briefs of counsel relate to the suf- 
ficiency of the evidence to sustain the verdict. This ques- 
tion we cannot consider for want of a properly authenti- 
cated bill of exceptions. The certificate of the clerk of 
the district court attached to the record before us is as 
follows: “I, L. C. Huck, clerk of the district court in and 
for said county and state aforesaid, do hereby certify 
that the above and foregoing is a true copy of the petition, 
answer, mandate 8. court, stipulation, motion, journal 
entry, motion and journal entry in the above entitled 
cause as the same is on file and on record in my office.” 
Under repeated decisions of this court we are authorized 
to examine documents purporting to be bills of excep- 
tions only when they are authenticated by the certificate 
of the clerk as part of the record. (Union P. R. Co. +. 
Kinney, 47 Neb. 393; Wood Mowing & Reaping Machine Co. 
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v. Gerhold, 47 Neb. 397; Childerson v. Childerson, 47 Neb. 
162; NSpurck v. Dean, 49 Neb. 66; Merrill v. Equitable 
Farm & Stock TImprorement Co., 49 Neb. 198; Yankton, 
N.& S. W. RB. Co. v. State, 49 Neb. 272; Waa v. State, 48 
Neb. 18; Sieberding vc. Fletcher, 47 Neb. 847; Scott v. Spen- 
cer, 42 Neb. 632; Jeomberg v. Fokken, 47 Neb. 198.) Tn 
the case last cited it is said: “The statute requires both 
the transcript and the bill of exceptions to be authen- 
ticated by the certificate of the clerk of the district court, 
and we have no right to ignore or disregard its manda- 
tory provisions.” Without the assistance of the bill of 
exceptions we cannot determine whether the verdict rests 
on sufficient evidence, and eonsequently the judgment of 
the district court must be 
AFFIRMED. 


S. B. STOUGH ET AL., APPELLANTS, V. PoNcA Mint, Con- 
PANY, DEFENDANT, AND S. P. MOKESELL, INTERVENER 
AND APPELLER. 


FILED APRIL 8, 1898. No. 7962. 


_ 


|. Insolvent Corporations: AssErs. The assets of an insolvent cor- 
poration constitute a trust fund in the hands of its directors to 
be used by them in paying corporate debts. 


2. : Mortcacres. A mortgage executed by an insolvent corpora- 
tion to secure a debt due from it to one of its officers or directors is 
illegal and void. 

3. : ——. So also is a mortgage executed to a third person to 


secure a debt for the payment of which one of its officers or di- 
rectors is personally bound. 


4. Corporations: PURCHASER oF Notre: Notice oF FrRAuD: PRINCIPAL 
AND AGENT. One who buys a corporation note unlawfully issued 
is not an innocent purchaser where it appears on the face of the 
note that the payee therein named and the officer by whom it was 
executed is the same person. 


Loan TO STOCKHOLDERS. Where money is borrowed by 
stockholders of a corporation for its benefit, and actually used in 
its business, the corporation is legally liable for the repayment 
of such money. 
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APPEAL from the district court of Dixon county. 
Heard below before ROBINSON, J. Affirmed. 


Gantt & Welty, for appellants. 
A. #. Barnes and J. Jd. McCarthy, contra. 


SULLIVAN, J. 


S. B. Stough, LL. E. Baltzley, William Sheffel, and 
Peter Sheffel conmmenced this action in the district court 
of Dakota county to foreclose a mortgage executed to 
their assignor, 8. Kk. Bittenbender, by the Ponea Mill 
Company on July 11, 1894. The mill company was a 
corporation engaged in the grain and milling business 
at Ponca from the latter part of 1886 until February 3, 
1893, at which time, its mill and elevator being destroyed 
by fire, it ceased to do business. The mortgage in suit 
covered the entire property of the company and was 
given, pursuant to a resolution adopted by the board of 
directors, to secure the payment of four promissory notes 
for the aggregate sum of $3,400. Each of the plaintiffs 
is the assignee and owner of one of these notes and all 
joined in this action to foreclose the mortgage. The 
corporation was duly served with summons, but did not 
answer or otherwisé appear in the case. On Iiis appli- 
cation, and without objection on the part of the plain- 
tiffs, S. P. Mikesell, a creditor and stockholder of the 
corporation, was permitted to intervene. In his answer 
to the petition Mikesell alleged that the mill company 
was insolvent on July 11, 1894, that there was no con- 
sideration for the mortgage, that it was executed by John 
Stough as president and 8. K. Bittenbender as secretary 
of the corporation for the purpose of defrauding the 
creditors and stockholders, and that the plaintiffs were 
not bona fide purchasers of said notes. The trial in the 
district court resulted in favor of the intervener. There 
was a decree canceling the notes and mortgage and the 
plaintiffs have appealed the czuse to this court. 
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Plaintiffs first insist that the insolvency of the cor- 
poration is not established by the evidence. The trial 
court found that the value of the assets of the mill com- 
pany was $4,500 and its liabilities $8,500. This latter 
sum included an item of $6,000 borrowed from one W. L. 
Ogden by Mikesell and two other stockholders for the 
benefit of the company and which was actually used in 
its business. Plaintiffs argue that the company was not 
directly liable to Ogden for this sum and therefore it 
should not be counted as a liability. But we think it 
should. The company received the money and was un- 
der a legal obligatien to repay it either to Mr. Ogden or 
to the stockholders on whose credit it was obtained. The 
finding of the district court that the corporation was 
dnsolvent when the mortgage to Bittenbender was exe- 
cuted is fully sustained by the evidence, and no other 
conclusion could be justified. The corporation being in- 
solvent. the mortgage to Bittenbender cannot be upheld. 
Tle was secretary of the company and one of its directors. 
He and Stough, as directors, voted for the resolution 
authorizing the mortgage, and he and Stough, as officers 
of the corporation, executed the mortgage. According 
to Bittenbender’s own evidence the mortgage was given 
to him in order to raise money to pay certain items of 
indebtedness, among which was a claim to himself of 
$1,600 for services, a claim of $445 to the Security Bank 
for which he was personally liable, and a claim of $330 
to John Stough for services. The wisdom of the rule 
which forbids one from dealing with himself while act- 
ing as the agent of another is strikinely illustrated in 
this case. By the execution of the mortgage here in 
question the president and secretary of the mill company 
attempted to pay themselves nearly $2,000 for services 
alleged to have been rendered after the company had 
entirely ceased to transact business. The finding of the 
district conrt that the mortgage was anthorized and 
executed for the purpose of defrauding creditors and 
stockholders of the corporation has ample evidence to 
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support it. Indeed, the transaction was so manifestly 
fraudulent that a different conclusion could not be ap- 
proved. But if the corporation had been actually in- 
debted to Bittenbender and Stough for services, they 
could not be permitted to give preference to their own 
claims. The corporation being insolvent and having 
ceased to prosecute the business for which it was created, 
its assets became a trust fund in the hands of its directors 
to be used by them in paying the corporate creditors. 
(Taylor, Private Corporations, sec. 668; Beach v. Afiller, 
180 TH. 162; Hayieood v. Lincoln Lumber Co., 64 Wis. 689; 
Lyon-Thomas Hardware Co. v. Perry Stove Mfg. Co., 8&8 Tex. 
468; Hill v. Pioneer Lamber Co., 113 N. Car. 178.) That a 
mortgage executed by an insolvent corporation to one 
of its own directors is invalid was decided by this court 
in Ingwersen v. Edyecombe, 42 Neb. 740; and in Villson o. 
Downing, 45 Neb. 549, it was held that a mortgage given 
by an insolvent corporation to secure a debt for which 
its directors are personally bound is likewise void. It 
follows, therefore, that Bittenbender could not enforce 
the mortgage. The plaintiffs, however, insist that they 
are in a better position, having, as they claim, purchased ° 
the notes in question before maturity for full value and 
without notice of antecedent equities. This contention 
cannot be sustained. They were not innocent purchasers 
because the notes on their face showed that they were 
executed by Bittenbender, as an officer of the corpora- 
tion, to himself. This fact made it the duty of the plain- 
tiffs to inquire and ascertain whether the paper was law- 
fully issued. (Third Nat. Bank rv. Marine Liunber Co., 44 
Minn. 65, 46 N. W. Rep. 145.) Besides the district court 
found—and its finding is fully warranted by the evidence 
—that the plaintiffs had actual knowledge that the notes 
and mortgage were executed without consideration and 
for the purpose of cheating and defrauding the creditors 
and stockholders of the corporation. There is no error 
in the record. The judgment of the district court is right 
and is 
AFFIRMED, 
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GAIL L. BARNES, APPELLEE, V. VICTORIA GEORGE, 
APPELLANT, ET AL. 


FIirep Apri 8, 1898. No. 7931. 


Appeal: Parties: EvipENce. There is presented no question on this 
appeal but the sufficiency of the evidence to sustain the judgment 
of the district court as to a single one of three defendants, and 
as the rights of the sole appellant are dependent upon those of the 
defendants who have not appealed, the judgment is affirmed. 


APPEAL from the district court of Lancaster county. 
Heard below before TIBBETS, J. A/firmed. 


J. L. Caldwell, for appellant. 
PF. MW. Hall, contra. 


RYAN, C. 


In the petition filed in the district court of Lancaster 
county by Gail L. Barnes there were joined as defendants 
Victoria George, William I]wood, and May E. Elwood. 
There was a decree as prayed and a brief has been filed 
by Victoria George alone. The object of plaintiff’s pe- 
tition was to have subjected to the payment of a judg- 
ment in her favor, against Victoria George, certain land, 
which, before the rendition of said judgment, had been 
fraudulently conveyed by Victoria George to her co-de- 
fendants. Incidentally it was alleged that the grantees 
of Victoria.George, when they received the conveyance 
just alluded to, had executed to her a mortgage on the 
property conveyed, and that both the conveyance and the 
mortgage were made for the purpose of defrauding the 
creditors of Victoria George, of whom plaintiff was one. 
There was a prayer that Victoria George might be en- 
joined from disposing of said mortgage and for general 
equitable relief. On the trial it was disclosed that Will- 
iam and May E. Elwood were the parents of Victoria 
George. One J. W. George, a brother-in-law of Victoria 


. 
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George, was the only witness who testified on behalf of 
defendants, and his testimony went no further than the 
statement that the proceeds of the mortgage in question 
had been used by Victoria George in paying her debts. 
There was no testimony. as to the history of the convey- 
ance of the real property by her, neither was there any 
evidence as to the purpose for which such conveyance 
was made. There was no evidence explanatory of the giv- 
ing of the mortgage to her by her parents. By failing to 
ask relief as appellants the grantees have relieved us of 
the necessity of inquiring into the bona fides of the con- 
veyance by which they held title, and with regard to the 
regularity of the proceedings by which such title was 
decreed to be held subject to the rights of plaintiff. The 
relief decreed against Victoria George was confined to 
directing a sale of the real property which she had pre- 
viously conveyed and was incidental to that decreed as 
against her parents. The district court, we must there- 
fore assuine, was justified in granting against Victoria 
George the relief which was granted, and its judgment 
in that regard is 
AFFIRMED. 


Laura 8. FORBES, APPELLEE, Vv. EDWARD F. MoREARTY 
ET AL, APPELLANTS. 


FILep APRIL 8,1898. No. 8006. 


1. Review: FarLurE TO Five Transcript. The filing of a transcript 
of a judgment in the supreme court later than one year after its 
rendition conférs no jurisdiction to enter a judgment in said ap- 
pellate court. 


2. : TRANSCRIPT. The supreme court has no jurisdiction to re- 


view an order not embodied in a transcript certified by the clerk 
of the district court. 


AppnaL from the district court of Douglas county. 
Heard below before WALTON, J. Appeal dismissed. 
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Edward F. Morearty and Albert Swartzlander, for ap- 
pellants. 


Wright & Thomas, contra. 


RYAN, C. ‘ 


In the record in this case we find the pleadings, a de- 
cree of foreclosure, and a supersedeas bond, but nothing 
else purporting to be a part of a transcript of the pro- 
ceedings in the district court of Douglas county. There 
is likewise a bill of exceptions in which there are em- 
bodied a motion for an order for a writ of assistance, an 
affidavit in support of said motion, and certain orders 
made with respect to said motion. There is no certificate 
of the clerk of the district court identifying such motion 
and orders as a part of the record of the proceedings of 
said court. In appellaut’s brief complaint is made of 
the order granting a writ of assistauce and of no other 
order or judgment. 

It is required in effect, by the provisions of section 675, 
Code of Civil Procedure, that to perfect his appeal a 
party appealing from a final order shall,inter alia, procure 
from the clerk of the district court and file in the office 
of the clerk of the supreme court a certified transcript 
of the proceedings had in the district court. In Jfoore v. 
Waterman, 40 Neb. 498, a compliance with the above re- 
quirement was held essential to confer jurisdiction upon 
this court. (See also Mvagland v. Van Etten, 23 Neb. 462; 
Omaha Loan & Trust Co. v. Ayer, 88 Neb. 891; Record v. 
Butters, 42 Neb. 786; School District v. Cooper, 44 Neb. 
714; Martin v. Fillmore County, 44 Neb. 719; McDonald v. 
Grabow, 46 Neb. 406; Otis r. Butters, 46 Neb. 492; Felber 
v. Gooding, 47 Neb. 38; Romberg v. Fokken, 47 Neb. 198; 
Union P. R. Co. v. Kinney. 47 Neb. 393.) The decree in this 
case was entered in the district court November 28, 1893, 
and a transcript thereof was not filed in this court until 
September 21, 1895. This court is, therefore, without 
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jurisdiction to enter a judgement on this branch of the 
case, and this appeal is accordingly 
DISMISSED. 


JOHN REGIER V. CRAVER, STEELE & AUSTIN AND SKANDIA 
PLOW COMPANY. 


Fitep APRIL 8, 1898. No. 7996. 


1. Factors and Brokers: SALES. A sale, by a factor, of goods of his 
principal as his own and for his own sole benefit confers no title 
upon the vendee, as against the rights of the real owner. 


2. Conditional Sales: Ricgurs oF SUBSEQUENT PURCIIASER. A condi- 
tional vendor of goods, within the purview of section 26, chapter 
32, Compiled Statutes, when there has been no compliance with 
the requirements of said section as to recording the conditional 
agreement, does not retain such an interest in the subject of said 
agreement that he can maintain replevin against one who, without 
knowledge of such conditions, has purchased the goods from the 
conditional vendee, as such, in possession thereof. 


Error from the district court of York county. Tried 
below before BATES, J. Reversed in part. 


George B. France, for plaintiff in error. 
C. P. Halligan, contra. 


' Ryan, C. 

Tn the record of this case we find that the partnership 
firm of Craver, Steele & Austin filed a petition in the dis- 
trict court of York county whereby it claimed the pos- 
session, as against John Regier, of a certain spring 
wagon and an extension rubber top, the possession of 
which, as plaintiff alleged, the said defendant wrong- 
fully detained from it. To this petition, by answer, there 
was a general denial. At some time not disclosed it 
seems that the Skandia Plow Company, a corporation, 
filed its petition in the same court claiming the right to 
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recover the possession of three plows and a lister drill, 
wrongfully withheld, as it alleged, by the said John 
Regier. These causes seem to have been consolidated, or, 
perhaps, they were tried as though the same questions 
were involved in both. There was a separate verdict in 
each instance in favor of plaintiff, and Regier presents 
for review by his petition in error the judgments based 
thereon. 

The foundation of the claim made by Craver, Steele & 
Austin was a written contract entered into on August 
27, 1891, between itself and Gerhard Regier for sales, on 
commission, of wagons and bugpvies to be consigned from 
the former to the latter. While Gerhard Regier, for the 
purposes above indicated, was in possession of the prop- 
erty atterwards replevied, he transferred it, as his own, 
to his brother, John Regier. The plows, the corn planter 
and drill, came into the possession of Gerhard Regier in 
compliance with his written order to the Skandia Plow 
Company of date January 9, 1891. This order was on a 
printed form, except as to certain dates and the rate of 
discount on goods other than those where net prices 
were named. In this order the prices were stated to be 
at list prices thereto annexed, less a discount of twenty- 
five per cent on repairs and extras and thirty-five per 
cent on all other goods where net prices were named. 
These prices were payable by notes due not later than 
October 1, 1891. All other goods sold for spring trade 
were payable by notes due July 1, 1891. Goods sold 
for fall trade were payable by notes due November 1, 
1891. These notes were to be given on receipt of goods, 
payable to the order of the Skandia Plow Company, with 
exchange on Chicago or New York. There were other 
provisions embraced in the order which need not be 
specially noticed, for they tend only to show further that 
there was no bailment but rather a sale of the goods 
ordered. This order contained the following provision: 
“It is also expressly agreed that the right and ownership 
on all goods shipped under this contract, or their pro- 
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ceeds, shall be vested in the seller and subject to its 
order until full payment shall be made for said goods.” 
The plaintiff in each case predicated his right to main- 
tain a replevin action on a written contract made with 
Gerhard Regier. In each instance Gerhard Regier had 
obtained possession in pursuance of the terms of a writ- 
ten contract, and while so in possession had attempted 
to transfer the title, and had transferred possession, to 
John Regier. There was no contradiction of the testi- 
mony of John Regier that he purchased and paid for the 
replevied goods without any knowledge of the contract 
between either plaintiff and Gerhard Regier. There were 
introduced in evidence five chattel mortgages made by 
- John Regier, dated respectively between July 20, 1890, 
and November 16, 1891. Of these, three were shown by 
his undisputed testimony to have been paid though not 
satisfied of record at the time of the trial. There was 
shown to have been some disagreement as to what was 
due on the claim secured by another of these mortgages; 
and as to the fifth, given by Isaac and John Regier, the 
latter testified without contradiction that it was a matter 
to be paid by Isaac Regier. The consideration paid to 
Gerhard Regier by John Regier, according to the testi- 
mony of the latter, was $536 in cash and $1,000 by his 
own note. Jf these actions had been brought on by. rea- 
son of a levy of process procured to be issued and levied. 
on the property in dispute for the collection of the debt 
owing from Gerhard Regier to plaintiffs, the evidence as 
to the existence of chattel mortgages made by John 
Regier might have had a much nore direct bearing than 
in these cases. Each of the present actions was brought 
by a plaintiff for the recovery of the possession of certain 
described property of which it claimed to be the owner. | 
Of the contracts, that to which Craver, Steele & Austin 
was a party was, in so far as the facts of this case herein 
involved are concerned, a contract of employment. In it 
Gerhard Regier was described ag an agent of Craver, 
Steele & Austin, and his duties as such agent were to 
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care for and sell the goods as those of Craver, Steele & 
Austin, and, for these services he was entitled to a spe- 
cific commission on such sales as might be made by him. 
The contract between Gerhard Regier and the Skandia 
Plow Company we have already described, and it evi- 
dences a conditional sale within the provisions of section 
26, chapter 32, Compiled Statutes. The provisions of 
the said section to which we specially refer are as fol- 
lows: “That no sale, contract, or lease, wherein the 
transfer of title or ownership of personal property is 
wade to depend upon any condition, shall be valid against 
any purchaser * * * ofthevendee * * * in ae- 
tual possession, obtained in pursuance of such sale, 
* * * without notice, unless the same be in writing, 
signed by the vendee, * * * and acopy thereof filed 
in the office of the clerk of the county within which such 
vendee * * * resides; said copy shall have attached 
thereto an affidavit of such vendor * * * or his 
agent or attorney, which shall set forth the names of 
the vendor and vendee * * * or description of the 
property transferred and the full and true interest of the 
vendor * * * therein.” 

The tests to be applied in determining whether a con- 
tract is one of mere bailment or is a conditional sale 
within the purview of the above quoted language were 
very fully considered in McClelland v. Scroggin, 35 Neb. 
536. The same subject was again under consideration in 
National Cordage Co. v. Sims, 44 Neb. 148, and, guided by 
the principles laid down in these two cases, we reach the 
conclusion that the contract with the Skandia Plow 
Company was a conditional sale, while that with Craver, 
Steele & Austin disclosed a mere bailment. In the latter 
case therefore the sale to John Regier failed to vest him 
with a title paramount to the rights of Craver, Steele & 
Austin. The judgment in favor of that firm could not 
have been other than it was, and accordingly it is af- 
firmed. If the Skandia Plow Company’s attitude as a 
litigant had been that of a creditor of Gerhard Regier, 
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seeking by appropriate process against his property to 
enforce collection of a debt due from him, we should feel 
disinclined to interfere with the verdict of a jury on a 
question of fraud, even though the evidence on which 
such jury acted might seem somewhat less than satisfac- 
tory to us. But in this case the Skandia Plow Company 
founded its rights upon an agreement of a class, with 
respect to which, to be valid, the statute required the 
performance of certain conditions. None of these con- 
ditions have ever been complied with, and the testimony 
of John Regier shows, without contradiction, that he 
purchased the property in dispute from his brother, who 
was in possession thereof by virtue of a conditional sale 
to him by the Skandia Plow Company, and that he then 
knew nothing of the said conditional contract. In such 
case the statute provided that such a contract as that 
between that company and Gerhard Revier should not 
be valid. The Skandia Plow Company could predicate 
no rights, as against John Regier, upon its written con- 
ditional contract with his brother, and the verdict of the | 
jury in its favor was, therefore, unsupported by the evi- 
dence. It follows that the judgment in favor of the 
Skandia Plow Company must be reversed, while, as al- 
ready indicated, the judgment in favor of Craver, Steele 
& Austin must be affirmed. 


JUDGMENT ACCORDINGLY. 


J. C. HAYES v. JOSEPH SLOBODNY. 
FILED APRIL 8, 1898. No. 7938. 


Replevin: AFFIDAVIT: VERDICT: VARIANCE. Where, by his affidavit 
in an action of replevin, plaintiff claimed merely the right of pres- 
ent possession of a chattel as the holder of a mortgage thereon, 
and by the verdict upon which judgment was rendered it was 
found that, at the commencement of the action, the right of prop- 
erty and right of possession were in plaintiff, held, that there ex- 
ists such a material variance between plaintiff’s claimed rights 
and those found in his favor by the jury that a judgment rendered 
on such finding cannot be sustained. 
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ERROR from the district court of Valley county. Tried 
below before KENDALL, °.  Perersed. 


Clements Bros. ana Merman Westover, for plaintiff in 
error. 


' A. Norman and T. L. Hall, contra. 


Ryan, C, 


In the county court of Valley county plaintiff filed his 
replevin affidavit alleging that he had a special property 
in a dark bay mare; that said special ownership and 
property were by virtue of a chattel mortgage which had 
been executed September 7, 1892, by Alexander Osan- 
towsky; that said property was wrongfully detained by 
the defendant Hayes, and that it had not been taken in 
execution or on any order or judgment against plaintiff, 
or for the payment of any tax, fine, or amercement as- 
sessed against plaintiff or by virtue of any order of de- 
livery issued under chapter 11, of title 30 of the Revised 
Statutes of Nebraska, or on any mesne or final process 
issucd against said plaintiff. After issues had been duly 
joined there was a trial, resulting in a verdict in the fol- 
lowing form: “We, the jury, duly sworn and impaneled 
in the above entitled cause, do find that the right of 
property and right of possession of said property when 
this action was commenced was in the plaintiff and assess 
his damages in the premises at the sum of one cent.” 
Following this there was a simple judgment in favor of 
plaintiff for the sum of one cent and costs. Error pro- 
ceeding, for the reversal of this judgment, was prose- 
cuted to the district court of said county, wherein the 
judgment of the county court was affirmed. By a peti-- 
tion in error in this court there is sought a reversal of the 
judgment of the district court. In his affidavit plaintiff 
in the county court asserted that he had merely a special 
interest in the subject-matter of the action and that this 
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special interest existed by virtue of a chattel mortgage. 
At the time of the trial the replevied property was in his 
possession, and with reference to that property there was 
no finding as to the value of his possession as in such 
cases required by the provisions of section 191a, Code of 
Civil Procedure, but the finding in his favor was of gen- 
eral ownership and an unlimited right of possession. In 
Musser v. King, 40 Neb. 892, it was held where one, by a 
replevin action, as the owner of certain property, had 
obtained possession thereof, that he could not sustain 
his claim of ownership by proof that he held a mortgage 
on the property. ‘This doctrine was reaffirmed and en- 
forced in Randall v. Persons, 42 Neb. 607, Sharp v. John- 
son, 44 Neb. 165, Camp v. Pollock, 45 Neb. 771, Strahle v. 
Bank, 47 Neb. 319, and in Garber v. Palmer, 47 Neb. 704. 
In Griffing v. Curtis, 50 Neb. 334, it was held that in re- 
plevin, where plaintiff bases his right of possession of 
property upon a special ownership therein, he must in 
his petition plead the facts which create such special 
ownership, else the pleading will be fatally defective. 
These cases proceed upon the theory that a mortgagee 
has but a lien on the mortgaged property and that, by 
virtue of such lien, he cannot be permitted to assert the 
unqualified rights of a present owner. The case under 
consideration is within the reason of this rule. The stat- 
ute requires the finding of the value of the possession for 
a substantial reason, and that is, that when the lien of 
the mortgage has been satisfied such mortgagee shall not 
be entitled to any further rights of control over the re- 
plevied property. The case of Gould v. Armagost, 46 Neb. 
897, tends to illustrate the distinction between absolute 
ownership of chattels and the rights of a mortgagee with 
respect thereto, for in that case it was held that an 
unconditional tender by a purchaser of the mortgaged 
property at an execution sale, of the entire amount se- 
cured by such mortgage when such tender was duly 
made after the maturity of the debt secured, operated to 
divest the lien of the mortgage. In this case the verdict . 

37 
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was not responsive to the issues joined and, as we have 
seen, the variance was in a substantial respect. The 
judgment of the district court is, therefore, 


REVERSED. 


JOSEPH 8. SCHOTT, APPELLEE, v. THOMAS J. MACHAMER 
ET AL., APPELLANTS. 


Fitep ApRit 8,1898. No. 7992. 


1. Fraudulent Conveyances: RELATIVES: EVIDENCE. When the effect 
of a conveyance from one relative to another is to deprive the 
vendor’s creditors of their just dues, the transaction will be closely 
scrutinized. 


: HusBAND AND WIFE: CrepiTors: BURDEN OF Proor, In a 
suit between a wife and a creditor of her husband concerning 
property transferred to her by him after the contracting of indebt- 
edness by him the burden of proof is on the wife to establish the 
bona fides of the transfer of the property to her. 


3. Creditors’ Bill: JupiciaL SaLE: TITLE oF Purcuaser. In an equita- 
ble action to subject certain real property claimed by the wife to 
the payment of certain judgments against her husband the decree 
found for plaintiff, ascertained and established the amounts due on 
the judgments, and directed the sheriff to sell the real property 
as upon execution. Held, That a sale under the decree, rather 
than upon the executions, vested title in the purchaser. 


APPEAL from the district court of Hamilton county. 
Heard below before BatrsEs, J. Affirmed. 


Jerome H. Smith and EH. J. Hainer, for appellants. 
Howard M. Kellogg, contra. 


Ryan, C. 


Joseph S. Schott recovered two judgments against 
Thomas J. Machamer in the county court of Hamilton 
county. Transeripts of these judgments were filed in 
the office of the clerk of the district court of said county 
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and entered on the judgment record of said district court, 
wherein, subsequently, proceedings were commenced to 
subject to the payment of said judgments the southwest 
quarter of the southeast quarter of section 2, township 
10 north, range 6 west, sixth principal meridian. When 
the equitable action was tried Mary E. Machamer, the 
wife of Thomas J. Machamer, held the title to said forty- 
acre tract, and by the judgment of the district court this 
land was subjected to the payment of the above judg- 
ments. ; 

The indebtedness evidenced by the above two judg- 
ments was incurred by Thomas J. Machamer purchasing 
from Joseph S. Schott certain merchandise for the retail 
trade which Mr. Machamer was carrying on in Aurora. 
A portion of these goods, and such others as composed 
his stock in trade, were, by Thomas J. Machamer, ex- 
changed for the forty-acre tract above described. The 
deed which vested the title to this land in Thomas J. 
Machamer was dated September 4, 1893. Thomas J. 
Machamer and his wife, Mary E. Machamer, by deed of 
date September 21, 1893, conveyed said land to Aaron E. 
Machamer, brother of Thomas, by whom and his wife 
there was executed a deed by which the title was vested 
in the aforesaid Mary BE. Machamer, September 28, 1893. 
On the trial the efforts of Mrs. Machamer were directed 
to endeavoring to prove that the intention of herself and 
her husband was to have the deed in the first instance 
made directly to her and that when the failute to do so 
was realized she and her husband, as they both testified, 
conveyed to Aaron E. Machamer, for the purpose of hav- 
ing the title afterward vested in Mary E. Machamer. 
_There was evidence of herself and her husband that 
while the marriage relation existed between them she 
had conducted a hotel and a restaurant business and so 
had acquired considerable means, which were invested - 
in real property in the joint names of Thomas J. and 
Mary E. Machamer and that, when this was sold a part 
of the proceeds, in the form of cash, was received by Mr. 
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Machamer for her use and benefit. This money was the 
consideration for the conveyance of the property involved 
in this case to Mrs. Machamer, according to her own tes- 
timony and that of her husband. ’ 

In this state the question of fraudulent intent is always 
a question of fact and not of law. (Compiled Statutes, ch. 
32, sec. 20; Campbell v. Bank, 49 Neb. 143; Goldsmith v. 
Erickson, 48°’ Neb.. 48.) A married woman is entitled to 
receive payment in property, or otherwise, of a debt due 
her from. her husband. ‘While this is true, it is just as 
true that the burden is on the wife to establish the bona 
fides of a transfer of property from her husband to her- 
self, when, in a suit with one of her husband’s creditors, 
the matter litigated is the respective rights of the liti- . 
gants with respect to such property. (Melick v. Varney, 
41 Neb. 105; Brownell v. Stoddard, 42 Neb. 177.) In Stein- 
kraus v. Korth, 44 Neb. 777, it was held that where prop- 
erty is conveyed from one relative to another as a pay- 
ment of a past due indebtedness and thereby creditors 
of the party making the conveyance are deprived of their 
just dues and claims the transaction will be scrutinized 
very closely and its bona fides must be clearly established. 
This proposition was likewise enforced in Plummer v. 
Rummel, 26 Neb. 147. It would subserve no useful pur- 
pose to recapitulate the evidence in this case. The cir- 
cumstances above recited were such that under the rules 
stated the burden of the proof was on the wife to estab- 
lish the bona fides of the transfers under which she 
claimed title, and we cannot say that the district court 
erred in its conclusion that the proofs failed to meet this 
requirement. 

The sale of the property was made by the sheriff under 
the decree which was herein entered. In this decree 
there were general findings in favor of plaintiff and that 
the deeds whereby the title to the property in controversy 
was vested in Mary E. Machamer were executed with in- 
tent. to defraud, hinder, aud delay the creditors of Thomas 
J. Machamer. There was also a finding of how much 
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was due plaintiff from Thomas J. Machamer on the two. 
judgments above referred to as having been rendered 
against him in the county court. This was followed by 
the following language: “It is therefore considered by 
the court that said deeds hereinbefore referred to, and 
each of them, be, and the same are hereby, vacated, set 
aside, and annulled, and that said land be subjected to 
the payment of the judgments set out in the petition, and 
the sheriff of said Hamilton county is hereby directed to 
proceed as upon execution to sell said land and to bring 
the proceeds into court to await its further orders.” It 
may be conceded that when the obstruction to the sale of 
the land on executions issued on the judgments rendered 
by the county court had been removed, a proper practice 
would have been to sell on these executions. In the case 
under consideration the district court had jurisdiction 
of the parties and of the subject-matter of the action, and, 
having such jurisdiction, ascertained and declared the 
amounts for the satisfaction of which the sale should be 
made and required the sheriff to conduct the sale as on 
execution. A sale conducted under this decree was ef- 
fective to confer title on a purchaser thereat and the dis- 
trict court properly so ruled on the motion for confirma- 
tion. The judgment of the district court is 


AFFIRMED. 


H. A. MERRILL, APPELLANT, V. JOANNA C. WRIGHT ET AL., 
APPELLEES. 


FILED APRIL 8, 1898. No. 7970. 


Foreclosure of Tax Liens: PETITION: AMENDMENT; STATUTE OF LIMITA- 
;rions. Where the original petition for the foreclosure of tax liens 
upon property purchased at sales for taxes was defective merely 
in the omission of averments of the levy and assessment of such 
taxes, the filing of an amended petition whereby such averments 
were supplied, eld, not to be the commencement of the action in 
such sense as, meanwhile, to permit the running of the statute 
of limitations. : 
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APPpaL from the district court of Douglas county. 
Heard below before AMBROSE, J. Reversed. 


Henry W. Pennock, for appellant. 


Guy R. C. Read, William D. Beckett, and Andrew Bevins, 
contra. 


Ryan, C. 


There has already been an opinion filed in this case in 
which the general nature of the action was fully de- 
scribed. ‘There was a reversal of the judgment in favor 
of Merrill because in the petition there was neither aver- 
ment nor proof of the existence of a levy or assessment 
of the taxes for the amount of which Merrill had obtained 
judgment. (Merrill v. Wright, 41 Neb. 351.) After the 
cause had been remanded to the district court of Douglas 
county for further proceedings leave was given to amend 
the petition, and on December 6, 1894, there was filed 
an amended petition in which were contained averments 
of a due levy and assessment of taxes. ‘To this amended 
petition the defendants answered that the filing of this 
amended petition was the commencement of the action, 
and that as the sales, upon which plaintiff founded the 
right to a foreclosure of tax liens, had taken place more 
than four years before such alleged commencement of 
the action plaintiff’s rights were barred by the statute of 
limitations. It seems that after issues had been joined 
subsequent to the filing of the amended petition the cause 
eame on for trial and that an objection to the introduc- 
tion of evidence, or to something else of the nature of 
which the record is silent, but by which was invoked the 
statute of limitations, was sustained and the action was 
dismissed by the court. The plaintiff alone has appealed, 
and we have so far, and hereinafter shall, confine our- 
selves strictly to a consideration of the complaints of that 
litigant. 

J’ is insisted by appellees that this court, in Merrill v, 
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Wright, supra, held, in effect, that the petition was a 
nullity. We do not so understand the opinion. The 
only proof offered by plaintiff in the district court to 
sustain the right to foreclose the tax liens acquired by 
purchase at tax sales was the treasurer’s certificate of 
‘purchase. The averments of the petition were consist- 
ent with this theory, and it was held that, in view of the 
failure to prove, and of the omission to plead, the levy 
and the assessment of the taxes of which the lien was 
sought to be foreclosed, the judgment could not be sus- 
tained. The action, however, was for the same relief 
prayed in the amended petition, but in the original peti- 
tion sufficient facts to entitle plaintiff to that relief were 
not stated. The argument of the appellees is, however, 
that because of this failure the petition must be treated 
as though it was an absolute nullity; in other words, as 
though no petition had ever been filed. From this prin- 
ciple and its attempted application it would of necessity 
result that no amendment could be made upon a general 
demurrer being sustained to a petition. The rules of the 
Code of Civil Procedure are not thus inflexible. Section 
144 of this Code provides that amendments may be made 
of any pleading, inter alia, by inserting other allegations 
material to the case, and by section 145 it is required 
that the court, in every stage of an action, shall disregard 
any error or defect in the pleadings or proceedings which 
do not affect the substantial rights of the adverse party. 
We therefore conclude that the bar of the statute of limi- 
tations was not well pleaded, and the judgment of the 
district court dismissing the action of said appellant is 
accordingly 
REVERSED. 
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H. C. McK1BBEN ET AL. v. A. S. Harris. 


FILED APRIL 8, 1898. No. 7977. 


1. Justice of the Peace: BILL or PARTICULARS: Review. In error pro- , 
ceedings it will not be assumed that no bill of particulars had been 
filed with a justice of the peace before he rendered the judgment 
assailed, when, before said judgment, no such question was raised. 


2. : INDORSEMENT on SumMsoNS: Review. In error proceedings 


prosecuted by a defendant to procure the reversal of a judgment 
rendered against him on default, by a justice of the peace, prejudi- 
cial error will not be presumed from the mere fact that the in- 
dorsement on the summons was that judgment in case of default 
would be for a certain sum with interest, when on the face of the 
summons there was a recitation that interest was claimed at ten 
per cent per annum, this rate with the principal justifying a judg- 
ment in excess of that actually rendered. 


Error from the district court of Dawson county. 
Tried below before NEVILLE, J. Affirmed. 


E. A. Cook, for plaintiffs in error. 
Warrington & Stewart, contra. 


Ryan, C. 


This proceeding is for the review of alleged errors in 
the rendition of a judgment against plaintiffs in error by 
a justice of the peace of Dawson county. It is first 
urged that bis transcript fails to show that the justice of 
the peace had before him any evidence when he ren- 
dered judgment. The recitations of the docket entry 
with reference to this branch of the case were as follows: 
“December 16,1893. Defendants. having failed to appear 
at 1 o’clock P. M., and, for one hour thereafter, having 
made default, and this cause coming up for hearing on 
plaintiff’s evidence, I find for the plaintiff.” We cannot 
assume that there was no evidence in the face of this 
recitation to the contrary. It is, however, insisted that 
this recitation does not disclose, and that by no other 
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means was it disclosed, that there was on file. or in the 
possession of the justice of the peace, a bill of particulars 
or anything that should be assumed to be a sufficient 
substitute therefor. If there was anything in this propo- 
sition it should have been urged before judgment. By 
the service of summons in a case duly docketed the jus- 
tice of the peace acquired jurisdiction of the persons of 
the defendants, and any irregularity in the exercise of 
that jurisdiction, to be available in error proceedings, 
should, in the proper time, have been challenged. 

It is insisted that the judgment was for a larger sum 
than the indorsement on the sumnions showed that judg- 
ment would be taken for, in case of a default. On the 
face of the summons there were recitations that the suit 
was for the recovery of judgment for $110.60, evidenced 
by a promissory note, duly described, with interest at ten 
per cent per annum from March 4, 1893. The indorse- 
ment on the summons was as follows: “If the defendant 
fail to appear, the plaintiff will take judgment for the 
sum of $110.60, together with interest thereon from the 
3d day of March, 1893.” The judgment was for $118.48, 
which is less than plaintiff was entitled to if the interest 
had been reckoned at ten per cent per annum. It was 
in excess of the principal and interest thereon reckoned 
at seven per cent. In this proceeding it should not be 
assumed that there was prejudicial error in resorting to 
the express recitations on the face of the summons, 
which defined the rate of interest demanded, where the 
indorsement did not assume to do more than state that 
interest should be included in the judgment if rendered 
by default. The judgment of the district court of Daw- 
son county, which was in consonance with these views, 


is, therefore, nm 
FFIRMED. 
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OMAHA FIrE INSURANCE COMPANY V. ANNA SINNOTT. 


FILED APRIL 8, 1898. No. 7953. 


Insurance: UnoccupPlED Housr: EVIpENCcE: RevirEw. Where a tenant 
had only removed a portion of his furniture from an insured tene- 
ment house at the time of its destruction by fire, the finding of a 
jury adverse to the contention of the insurance company that at 
the time of the loss the house was unoccupied, in violation of the 
terms of the policy, will not be disturbed as being without suffi- 
cient evidence to sustain it. 


Error from the district court of Dakota county. 
Tried below before Norris, J. Affirmed. 


Jacob Faweett and William P. Warner, for plaintiff in 
error. 


J.J. McCarthy, contra. 


RYAN, C. 


There was a judgment in the district court of Dakota 
county for the value of a house destroyed by fire, on 
which house the defendant in error held a policy of in- 
surance, issued by the plaintiff in error. In the policy, 
as well as in the original petition, the lots on which the 
insured house stood were described as lots 1 and 2, block 
12, in Jackson. The correct description was lots 1 and 
2, block 12, Hedge’s Addition to Jackson. After issues 
had been joined, the plaintiff in the district court ob- 
tained leave to file an amendment to her petition. In 
this amendment she recited that, in the policy, the house 
had been described as standing on lots 1 and 2, block 12, 
Jackson, by mistake and inadvertence, and that the true 
description, and the one intended, was lots 1 and 2, 
block 12, Hedge’s Addition to the town of Jackson. 
There was in the amendment a prayer for the reforma- 
tion of the policy so as to express the real intention of the 
parties thereto. To this amendment there was no an- 
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swer, and the district court properly treated the aver- 
ments thereof as being uncontradicted. 

The chief complaint of the insurance company is that 
there was a warranty by the insured that her house was, 
and should continue to be, occupied, and that this war- 
ranty was broken by reason of the house becoming unoc- 
‘cupied before, and continuing to be vacant until, the fire. 
The evidence most favorabfe to this contention was, in 
effect, that while the policy was in force, to-wit, about 
July 11, 1894, the owner of the insured property notified 
her tenant to vacate it; that immediately thereafter the 
tenant began to remove his furniture to another house, 
to which he went with his family. When the fire took 
place, however, he had not yet removed his cook-stove 
and some other personal property. Under these condi- 
tions we cannot say that the jury improperly concluded, 
from a consideration of the evidence, that the house was 
not unoccupied at the time of the fire. The testimony 
was that the loss was total, and the provisions of the 
valued policy law were, therefore, held properly appli- 
cable. The judgment of the district court is, therefore, 


AFFIRMED. 


GEORGE WARREN SMITH Vv. FRANK B. KENNARD. 


FILeD APRIL 8,1898. No. 7855. 


1, Rulings on Evidence: AssIGNMENTS OF Error. The action of a dis- 
trict court in admitting or excluding evidence on the trial cannot 
be reviewed by the supreme court unless such action is specifically 
assigned here in the petition in error. , 


2. Instructions: Exceptions. The action of a district court in giving 
or refusing instructions must be excepted to at the time or the 
exception will be unavailing. 


: TimME. Certain instructions were given and refused 
at the trial. Two days afterward exceptions were noted to the 
ruling of the court. Held, That the exceptions came too late, 
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4, Party Wall: Cosr or ConsTRUCTION. The substance of the answer 
of the defendant in error set out in the opinion and held to state 
a defense. : 


5. Payment. Facts in reference to a payment made reviewed, and the 
payment held a voluntary one. 


6. Party Wall: ConstrucTION oF ConrracT. Provisions of a party- 
wall contract and a lease considered and the rights and liabilities 
of the parties thereunder determined. 


. Evidence examined, and “held to sustain the finding of the 
jury. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. A/firmed. 


Kennedy, Gilbert & Anderson, for plaintiff in error. 
Kennedy & Learned, contra. 


RaGan, C. 


In 1885 William E. Clarke owned the east one-third of 
lot 6, in block 158, in the city of Omaha. Immediately 
east of this lot was lot 7, in said block, owned by George 
Warren Smith. On this date Clarke was about to erect 
a building upon his lot and a contract in writing was 
then made between Clarke and Smith and placed of rec- 
ord in the office of the register of deeds of Douglas 
county. This contract provided that Clarke, in con- 
structing the east wall of his building, might place one- 
-half of said wall on Smith’s lot, and that such wall, 
when constructed, should be and remain a party wall for 
the use of said contracting parties, their heirs and as- 
signs. The contract also provided that in case Smith, 
his heirs or assigns, should build upon said lot 7, he 
should be at liberty to use said wall as the west wall of 
the building constructed, and in case he did so, he should 
pay to Clarke a certain proportion of the value or cost 
of the part of the party wall used. After the execution 
of this contract Clarke constructed a building on his lot, 
one-half, if not more, of the east wall of which stood on 
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Smith’s lot. In 1889 Smith leased his lot to rank B. 
Kennard for a term of fifteen years. This lease was in 
writing and was made “snbject to one or more party- 
wall contracts made, or which may be made, by the lessor 
at any time during the continuance of this indenture, the 
lessor’s coveuants and agreements in which party-wall 
contracts the lessee hereby assumes and agrees to per- 
form.” By the terms of his lease Kennard had the right 
to construct a building upon the leased lot, and at the 
lease’s expiration the right to remove from the lot any 
building constructed thereon, unless the lessor should 
exercise his election to purchase the building at a value 
then fixed thereon by arbitration. Kennard took pos- 
session of this lot some time in May, 1889, and during 
that year erected thereon a brick building, and in. so 
doing he used a part of this party wall. Subsequently 
Clarke demanded of Kennard pay for the portion of the 
party wall used by him. IJ<sennard refused to make this 
payment, and Clarke demanded it of Smith, who paid the 
value of the party wall used by his tenant, and in the 
district court of Douglas county brought this action - 
against Kennard to recover the amount paid to Clarke. 
The tria] resulted in a verdict and judgment in favor of 
Kennard, and Smith has filed a petition in error in this 
court to review the judgment. 

1. Complaint is made here of the action of the district 
court in the admission and exclusion of certain evidence 
on the trial. We cannot review these complaints, be- 
cause they are not specifically assigned in the petition 
in error. 

2. Other complaints relate to the action of the district 
court in giving and refusing to give certain instructious. 
We cannot review these complaints because plaintiff in 
error took no exceptions to the action of the court in 
giving and refusin;y to give the instructions com- 
plained of at the time. ‘The case was submitted to the 
jury on June 27, and the record discloses that the plain- 
tiff in error filed exceptions to the instructions com- 
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plained of on the 30th. This was too late. The action 
of a court in giving or refusing an instruction must be 
excepted to at the time the instruction is given or refused, 
or the action of the court cannot be reviewed. 

3. The only defense of Kennard to this action which 
the district court submitted to the jury was the follow- 
ing: Kennard claimed that when he went into possession 
of the leased lot for the purpose of erecting a building 
thereon he discovered that more than one-half of the 
said party wall stood upon the lot which he had leased, 
thus depriving him of the use and occupancy of a part 
of the lot; that he thereupon notified Smith and Clarke 
that more than one-half of the party wall stood upon 
Smith’s lot and that he, Kennard, would not connect his 
building with the party wall, but would erect’ an inde- 
pendent wall of his own, unless Clarke would give him 
an agreement in writing that at the expiration of the 
lease he, Clarke, would pay to him, Kennard, a specified 
sum of money,—being the amount it would cost, or a 
part of the amount it would cost, Kennard to connect his 
building with the party wall,—and that Clarke would 
also pay a certain portion of all taxes assessed against 
the leased lot during the existence of the lease; that 
Clarke then and there agreed that if Kennard would 
connect his building with the party wall he, Clarke, at 
the expiration of Kennard’s lease, would pay to him the 
stated sum of money estimated as the cost of connecting 
Kennard’s building with the party wall and would dur- 
ing the exstence of the lease pay a specified portion of all 
taxes assessed against the leased lot; that relying upon 
this agreement he erected his building and connected 
it with the party wall; that he reduced to writing the 
contract between himself and Clarke and presented it to 
Clarke for his signature; that he retained it for some 
time, and finally refused to sign it. It is now insisted 
that this answer of Kennard’s did not state a defense. 
We think it did. Kennard, by accepting a lease of this 
property from Smith subject to the party-wall contract 
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and assuming the provisions of that contract, stood in 
precisely the same relation to Clarke as Smith himself 
did so far as the party-wall contract was concerned. But 
the party-wall contract did not compel Smith himself to 
use the party wall if he built upon his lot, but only ob- 
ligated him to pay for a portion of the value of the party 
wall in case he used it. Kennard, as the lessee of Smith, 
was not obliged to connect his building with the party 
wall. If he did connect it with the party wall, without 
some special agreement with Clarke in reference thereto, 
then he would be bound to pay for the use of such wall. 
Nothing in the party-wall contract or lease forbade Ken- 
nard from making with Clarke the contract pleaded as 
a defense to this action. Clarke, had he seen ‘fii, might 
by an agreement with Kennard have permitted him to 
connect with the party wall gratis, and, since Kennard 
did not connect with the party wall in pursuance of the 
provisions of the party wall contract, but by virtue of a 
separate and independent contract between him and 
Clarke, Smith was not liable to Clarke for the use made 
of the party wall by Kennard, and his payment to Clarke 
of the sum sued for here was a voluntary one on his part. 
4. It is somewhat strenuously insisted that the finding 
of the jury sustaining this defense of Kennard is unsup- 
ported by sufficient evidence. We confess that had we 
been the triers of the issues of fact we should have found 
that the contract pleaded was never made; but, after as 
careful an examination of this record as we are capable 
of making, we are constrained to say that there is suffi- 
cient evidence in the record to sustain the jury’s finding 
that it was made, and we may not substitute our opinion 
for that of the jury. It follows that the judgment of 
the district court must be, and is, 
: AFFIRMED. 
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McCormick HARVESTING MACHINE COMPANY V. 
CORNELIUS REGIER. 


FiLEp APRIL 8, 1898. No. 7993. 


1. Guaranty. Evidence examined, and held to sustain the finding of the 
district court. 


A guarantor is entitled to stand upon the letter of his con- 
tract. His guaranty is not to be extended by a strained construc- 
tion or an unnecessary implication from the language used. His 
liability must be found in the very language of his agreement or 
it will not exist. 


ERRoR from the district court of York county. Tried 
below before Batus, J. Affirmed. 


George B. France, for plaintiff in error. 
Gilbert Bros., contra. 


RAGAN, ©. 


The McCormick Harvesting Machine Company has filed 
here a petition in error to review a judgment of the dis- 
trict court of York county dismissing a suit brought by it 
in that court against Cornelius Regier. 

.On JIrebruary 14, 1893, the machine company and one 
Isaac Regier entered into a contract in writing in and by 
which Isaac Regier was appointed agent of the machine 
company to sell its harvesting machines, twine, binder - 
trucks, bundle carriers, flax dumps, and machinery re- 
pairs for a certain time in a certain territory. Isaac Re- 
gier was to make sales of the property furnished him by 
the machine company at prices to be fixed by the latter, 
and might sell the property either for cash or on credit, 
but if he sold on credit, he was to take the notes of respon- 
sible parties, and, in short, when called upon, was to pay 
the company for all property furnished him either in cash 
or by the notes of responsible persons to whom he had 
sold. On the date of the execution of this contract be- 
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tween the machine company and Isaac Regier, Cornelius 
Regier executed in writing and delivered to the machine 
company the following: “I hereby guaranty * * * the 
fulfillment of the within contract and the payment of 
all obligations arising under the same on the part of the 
said Isanc Regier.” In September, 1893, an accounting 
took place between Isaac Regier and the machine com- 
pany, in aud by which it was found that the former was 
indebted to the latter in the sum of $759.09. Isaac Regier 
having failed to pay the machine company this sum of 
money, the latter brought this suit against Cornelius Re- 
gier to recover it on his guaranty. In the accounting had 
between Isaac Regier and the machine company the for- 
mer was charged with $830 for twine, which the machine 
company had furnished Isaac, and which it alleges was 
furnished in pursuance of the contract entered into be- 
tween them on lebruary 14, 1893. The contention of Cor- 
nelius Regier was that no part of this twine was furnished 
Isaac Regier by the machine company in pursuance of the 
contract; that while the twine came into the possession of 
Isaac Regier, after he entered into the contract with the 
machine company, it was furnished him by the machine 
company in pursuance of a contract of sale entered into 
in December, 1892, prior to the date of the execution of the 
agency contract. If this twine was furnished by the ma- 
chine company to Isaac Regier under the agency contract 
and not accounted for by Isaac, then it was an obligation 
for which Cornelius Regier bound himself by his guar- 
anty. On the other hand, if the twine was not furnished 
by the machine company to Isaac Regier in pursuance of 
such agency contract with him, then Cornelius is not lia- 
ble for the failure to account for it. That this twine was 
actually delivered to Isaac Regier after February 14, 
"1893, and that he has never paid the machine company 
for it, are undisputed facts. The inquiry is simply one of 
fact. Was the twine delivered to Isaac Regier by the 
machine company to be by him accounted for as its 
agent, or was this twine delivered to Isaac Regier by the 
38 
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machine company in pursuance of an actual sale made 
thereof by it to him? 

The district court found in effect, and the evidence sus- 
tains the finding, that this twine was actually sold by the 
machine company to Isaac Regier on. December 29, 1892, 
and subsequently delivered to him in pursuance of that 
contract of bargain and sale; and that when it came into 
his possession it was his property, and that he did not 
hold it as the agent or bailee of the machine company; in 
other words, that no part of the twine was delivered to 
Isaac Regier in pursuance of the contract between him 
and the machine company. By the contract of purchase 
between the machine company and Isaac Regier, of De- 
cember 29, 1892, Isaac Regier agreed on receipt of the 
twine to pay cash for the same or execute his note for the 
same, payable to the machine company and due Novem- 
ber 1, 1893, with ten per cent interest from that date. It 
was in pursuance of this contract that the twine came 
into the possession of Isaac Regier. Another important 
circumstance which tends to support the conclusion of 
the district court is that in the contract of agency be- 
tween Isaac Regier and the machine company the agent 
was to be paid a commission specified in the contract on 
machines sold by him, on repairs sold, on binder trucks, 
bundle carriers, and flax dumps, while the blank in the 
contract for commission for selling twine is not filled. 
Cornelius Regier guarantied that Isaac Regier would fal- 
fill his contract with the machine company and pay all 
obligations he might incur to the machine company un- 
der that contract; but he did not guaranty that Isaae 
Regier would pay the machine company for the twine 
purchased by him in December, 1892, although it was not 
delivered until after he became the agent of the machine 
company. : 

A guarantor is entitled to stand upon the letter of his 
contract. - His guaranty is not to be extended by a 
strained construction of, or an unnecessary implication 
‘rom, the language used; but his liability must be found 
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in the very language of his agreement, or it will not ex- 
ist. (Crane v. Specht, 39 Neb. 123.) In the case at bar Cor- 
nelius Regier guarantied that Isaac Regier would pay to 
the machine company all obligations which he might in- 
cur to it under his contract of agency; but this guaranty 
cannot be so extended as to render the guarantor liable 
to the machine company for anything it had sold and de- 
livered to Isaac Regier, but only for such property as 
came into his hands as the machine company’s bailee and 
which he had not accounted for according to his contract. 
The judgment of the district court is . 
AFFIRMED. 


PorTSMOUTH SAVINGS BANK, APPELLANT, V. BERNARD 
RILEY ET AL., APPELLEES. 


FILED APRIL 8, 1898. No. 7972. 


1. Appeal: CoMPETENCY oF EvipreNnce. In reviewing a judgment on 
appeal this court will not presume that the district court consid- 
ered incompetent evidence. 


2. Mechanic’s Lien: Account: Evipencr. That one has furnished 
labor or material towards the erection of an improvement upon 
real estate, and is therefore entitled under the statute to a lien 
thereon, cannot be established solely by putting in evidence the 
verified account of items of labor or material which he has filed 
in the office of the register of deeds for the purpose of obtaining 
such lien. 


‘ Such an account is not even prima facie evi- 
dence that the labor or material has been furnished, nor that the 
claimant has a lien upon the real estate. 


: The object of the statute in permitting such an ac- 
count to be filed for record is to apprise persons dealing with the 
real estate of the existence of such claim for a lien. 


: FORECI-OSURE: NATURE OF Action. A suit to foreclose - 
mechanic’s lien is not an action in rem, in such sense that the dis. 
position made by the court of the real estate involved therein is 
binding upon persons not parties to such suit, who have unre- 
corded liens against the same, acquired prior to the pending of the 
foreclosure suit. 


: MortTGAGE: Priority. Riley executed a mortgage on his real 
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estate to an investment company. The mortgage was recorded 
and soon afterwards assigned to a savings bank, but it did not 
record its assignment. Subsequently a material-man filed a veri- 
fied account of items of material which he alleged he had furnished 
Riley for the erection of an improvement upon such real estate 
prior to the date of the execution of such mortgage. He subse- 
quently brought suit to have established and foreclosed this me- 
chanic’s lien, making Riley and the original mortgagee, but not 
the savings bank, parties. The action resulted in a decree giving 
the material-man a lien upon the real estate prior to the mortgage. 
Subsequently the savings bank brought suit to foreclose its mort- 
gage. Held, That the priority of the mechanic’s lien to the mort- 
gage could not be established solely by the introduction in evidence 
of the decree pronounced in the foreclosure case. 


7. Judgment. A judgment is a binding adjudication upon all parties 
to the suit in which it was rendered, and upon all persons who 
claim an interest in the property involved therein through any 
party to that suit acquired after the action was pending. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Reversed. 


John W. Lytle, for appellant. 
Ed P. Smith and James B. Sheean, contra. 


RaGan, ©. 


On October 2, 1888, Bernard Riley was the owner of 
lot 3, in block 12, in Schull’s Second Addition to the city 
of Omaha. On that date Riley, being indebted to the 
Kimball-Champ Investment Company, executed and de- 
lievered to said company his two notes, one for $3,000 and 
one for $150. These notes were payable to the order of 
the investment company and due five years after date. 
On October 2, Riley, to secure the payment of said notes, 
executed and delivered to the investment company two 
1ortgages upon the above described real estate. The one 
securing the $3,000 note was made the first, and the one 
securing the $150 note was made the second, lien upon 
the premises. These mortgages were duly recorded about 
the date of their execution. On October 13, 1888, the in- 
vestment company sold, assigned, and delivered the said 
33,000 note and the mortgage securing the same to the 
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Portsmouth Savings Bank, a New Hampshire corpora- 
tion. But the savings bank did not record its assignment 
until October, 1891. After the recording of the mort- 
gages made by Riley to the investment company, and be- 
fore the recording of the savings bank’s assignment of 
the $3,000 mortgage, M. A. Disbrow & Co. brought a suit 
in the district court of Douglas county against Riley to 
have established and foreclosed a lien which they 
claimed for labor and material furnished Riley for the 
erection of improvements upon said premises. The in- 
vestment company and a number of others, who claimed 
liens for labor and materials furnished Riley in erecting 
said improvements, were made parties to this action. In 
this suit the investment company filed an answer, in the 
nature of a cross-bill, in which it alleged its ownership 
of both the $3,000 and the $150 mortgages; claimed that 
said mortgages, by reason of defaults on the part of the 
mortgagor, had become due; claimed that they were first: 
and second liens, respectively, upon the real estate, and 
prayed that they might be foreclosed. Disbrow aud the 
other mechanics’ lien claimants insisted that their Hens 
were prior to the investment company’s mortgages. The 
suit resulted in a decree giving Disbrow and the other 
mechanics’ lien claimants first liens upon the property to 
the amount of about $1,800, and making the $3,000 mort- 
gage the second and the $150 mortgage the third lien 
upon the property, and ordering it sold to satisfy the 
amount found due the mechanics’ lien claimants and the 
two mortgages. The property was sold under this decree 
and purchased by the investment company for the 
amount found due the mechanics’ lien claimants, with 
interest and costs, such sale confirmed, and a deed exe- 
cuted by the master for the real estate to the investment 
company. At the time this suit was brought the snav- 
ings bank was the owner and in possession of the $3.000 
note and the mortgage securing the same. It was not a 
party to that suit and it had no knowledge or notice of it. 
In October, 1891, after the investment company had ac- 
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quired the le-val title to the real estate, as already stated, 
the savings bank filed in the office of the register of deeds 
of Dougias county the assignment of the $3,000 note and 
moltgave made to it by the investment company. Subse- 
quent to that date, in May, 1893. one Hendee brought 
suit against the investment company and caused this real 
estate to be attached. This suit resulted in Hendee’s ob- 
taining a judgment against the investment company for 
somcthing like $900, an order sustaining the attachment 
and ordering the property sold to satisfy the judgment. 
This was done. One Sminith purchased this property at 
the execution sale and subsequently conveyed it to 
George Hendee, who now owns it. After all these occur- 
rences, to-wit, in September, 1894, the savings bank 
brought this suit to foreclose the $3,000 mortgage as- 
signed to it by the investment company. making Riley 
und Hendee and other parties, whose names it is not nee- 
essary to notice, defendants to the action. The suit re- 
sulted in the district court’s fiuding that the mechanics’ 
claims hereinbefore referred to were the first liens upon 
the real estate and superior to the $3,000 mortgage 
thereon; that the investment company, by purchasing 
suid real estate at the mechanics’ lien foreclosure sale 
and paying off the said mechanics’ liens, because subro- 
gated to the liens which the mechanics held against the 
real estate; that Hendee, by puvchasin the real estate 
in the attachment suit against the investment company, 
acquired the latter’s interest and lien upon the real es- 
tate, which lien was priot to the $3,000 morteage; and 
that the amount due the savings bank on its mortgage 
was subordinate to Hendee’s lien. The court decreed 
that the real estate be sold aud the proceeds applied to 
the discharge (1) of the amount found due Hendee, and 
(2) to the amount found due the savings bank. From this 
decree the savings bank appeals. 

1. It may be that the investment company, by purchas- 
ing this real estate at the mechanics’ lien foreclosure sale. 
became subrogated to the lien against the real estate 
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which the mechanics had; and it may be true that the 
investment company could assert this lien or interest in 
the real estate, so acquired by subrogation, even as 
against the savings bank. Whether it could do so would, 
of course, depend upon the contract existing between the 
savines bank and the investment company. A paper was 
introduced in evidence on the trial which shows, or tends 
to show, that the investment company, at the time of as- 
signing its mortgage to the savings bank, warranted the 
mortgage to be a first lien upon the real estate. If this 
was the contract relied upon by the savings bank when 
it purchased this mortgage, then, of course, the invest- 
ment company could not be heard to assert a lien or title 
to this real estate as against the savings bank’s mort- 
gage. But the record contains no competent evidence of 
any agreement between the savings bank and the invest- 
ment company that the latter guarantied the mortgage 
in controversy to be the first lien upon the property. No 
attempt was made on the trial to prove the execution of 
the paper referved to. It was, therefore, incompetent 
evidence, and we must presume that it was not consid- 
ered by the district court. The record discloses nothing 
whatever which would prevent the investment company 
from asserting the mechanics’ liens, which it had paid off 
on this property, as against the savings bank’s mortgage. 

2. If, then, the claims of the mechanics for labor and 
materia) furnished Riley were liens upon this real estate 
prior to the $3,000 mortgage, the record now here sus- 
tains the decree, and it must be affirmed. But is the find- 
’ ing of the district court that these mechanics’ claims for 
labor and material were liens upon the veal estate prior 
to the $3,000 mortgage sustained by the evidence? The 
only evidence offered on the trial, for the purpose of 
showing that these mechanics’ claims were prior liens 
upon this real estate, consisted of the verified accounts 
of items of labor and material, alleged to have been fur- 
nished, filed in the office of the register of deeds by the 
mechanics’ lien claimants, to procure their liens, and the 
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complete record of the mechanics’ lien foreclosure suit 
already referred to. That one has furnished labor or ma- 
terial towards the erection of an improvement upon real 
estate, and is, therefore, entitled under the statute to a 
lien on such real estate, cannot be established solely by 
putting in evidence the verified account of items of labor 
or materials which he has filed in the office of the register 
of deeds for the purpose of obtaining such lien. The stat- 
ute which permits the filing for record of a verified ac- 
count of the items of labor and material furnished for an 
improvement upon real estate does not make such an ae- 
count even prima facie evidence that the labor or material 
has been furnished, nor that the claimant has a lien upon 
the real estate. The object of the statute in permitting 
or requiring such an account to be filed for record is to 
appraise persons dealing or about to deal with the real 
estate of the existence of the claim. (Wakefield v. Latey, 
59 Neb. 285.) The introduction in evidence then in the 
case at bar of the so-called mechanics’ liens which were 
filed against this property afforded no evidence whatever 
that the labor and material had been furnished by the 
lien claimants or that they had any liens upon this real 
estate. 

3. The decree pronounced in the mechanics’ lien fore- 
closure suit which delermined that the claims of these 
mechanics were superior liens to the $3,000 mortgage 
was and is a binding adjudication upon all parties to that 
suit, and all persons who claim any right, title, or inter- 
est in the properly involved therein through any party to 
that suit acquired after it pended. The lien of the sav- 
ings bank upon this property was acquired from the in- 
vestment company, a party to this suit, and had the sav- 
ings bank obtained the assignment of the mortgage from 
the investment company after the foreclosure suit was 
pending, then, doubtless, the savings bank would have 
been bound by the decree rendered in that action. But 
the savings bank took its assignment of the mortyage in 
controversy from the investment company long before 
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this mechanics’ lien foreclosure suit was instituted, and 
as it was not a party to that suit, it is not bound by the 
decree rendered therein; and that decree, in so far as it 
determined that the mechanics’ liens were superior to its 
mortgage, was, as to it, a nullity; and that these mechan- 
ics’ claims were, as a matter of fact and law, liens upon 
the rea) estate superior to the lien of the savings bank’s 
mortgage could not be proved simply and solely by the 
introduction in evidence of the decree pronounced in the 
mechanics’ lien foreclosure case. This mechanics’ lien 
foreclosure case was not an action im rem in such sense 
that when the district court acquired jurisdiction over 
the property its disposition thereof bound all the world. 
It was a quasi in rem action, and the court had jurisdic- 
tion over the property involved therein; but the lien of 
the savings bank thereon by virtue of its mortgage was 
of such a nature that the court could not divest that 
claim without jurisdiction over the person of the savings 
bank. (Freeman v. Alderson, 119 U. 8. 185; Martin v. Dar- 
ling, 3 Atl. Rep. [Me.] 118; T'odd v. Cremer, 36 Neb. 430; 
Connell v. Galliyher, 36 Neb. 749; Monroe v. Hanson, 47 
Neb. 300; see the rule stated and the authorities collated 
in 2 Black, Judgments sec. 600; Goodwin v. Cunningham, 
54 Neb. 11, and cases cited therein.) The precise ques- 
tion under consideration was presented to the supreme 
court of the state of Minnesota in Corser v. Kindred, 42 
N. W. Rep. [Minn.] 297, and the court summed up its 
conclusion in the syllabus as follows: “A decree enforc- 
ing a mechanie’s lien held incompetent to prove the ex- 
istence of the lien prior to the date of the decree as 
against one holding a mortgage prior to that date who 
was not a party to the action.” Because, therefore, the 
finding of the district court that the claims of the me- 
chanics were liens upon the property in controversy prior 
to the lien of the mortgage of the savings bank is unsup- 
ported by any competent evidence, its decree must be re- 
versed and the cause remanded for a new trial. 


REVERSED AND REMANDED. 
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BUCKSTAFF BROTHERS MANUFACTURING COMPANY V. 
JACOB SNYDER. 


Finep Apri 8, 1898. No. 7945. 


1. Fraudulent Conveyances: CuatTreL MorrcaGcEes. A chattel mort- 
gage which provides that the mortgagor may “remain in posses- 
sion of said goods and chattels and sell and dispose of any of the 
stock in trade in the regular course of business,”’ but contains no 
provision that the mortgagor shall pay the proceeds of sales made 
toward the satisfaction of the mortgage debt, is not merely pre- 
sumptively fraudulent as to creditors of the mortgagor, but is con- 
clusively so. 


2. A debtor may make a walid oral pledge or mortgage 


of his preperty to his creditor; but to the validity of such mortgage 
it is essential that there be an immediate delivery of the mort- 
gaged property.to the creditor, and thae such delivery be followed 
by an actual and continued change of possession of the property 
pledged or mortgaged. 


3. Replevin. Evidence examined, and held to sustain the action of the 
district court in directing the jury to return a verdict for the de- 
fendant in error. 


ERROR from the district court of Nance county. Tried 
below before SULLIVAN, J. Affirmed. 


Charles EH. Magoon, M. 2. Brower, and Albert & Reeder, for 
plaintiff in error. 


W. F. Critchfield and M. V. Moudy, contra, 


RAGAN, C. 


Buckstaff Bros. Manufacturing Company in the dis- 
trict court of Nance county bronght an action of replevin 
against Jacob Snyder.. The trial resulted in a verdict 
and judgment in favor of Snyder, and Buckstaff Bros. 
have filed a petition in error here to review this judg- 
ment. 

1. Buckstaff Bros. claimed the right to the possession 
of the property by virtue of a chattel mortgage executed 
thereon to them by the owner, one Harris. Snyder 
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claimed possession of the property by virtue of an attach- 
ment levied thereon by him as sheriff in a suit brought 
against Harris by a creditor of his. The mortgage un- 
der which Buckstaff Bros. claimed was executed on April 
13, 1894, and on the same date filed in the office of the 
county clerk of said county, and contained this provision: 
“And provided further, that until default by the parties 
of the first part in the payment of any debt hereby se- 
cured, or of any agreement herein, or until the happening 
of any event hereinafter provided, it shail be lawful for 
the parties of the first part to remain in possession of said 
goods, and chattels and to sell and dispose of any of the 
stock in trade in the regular course of business,’—the 
party of the first part mentioned in said mortgage being 
the mortgagor, Harris. It will be ‘observed that this 
mortgage provided that the mortgagor might remain in 
possession of the mortgaged property and sell and dis- 
pose of the mortgaged goods in the regular course of 
business. Such a mortgage is void upon its face as to 
the creditors of the mortgagor. It is not merely pre- 
sumptively fraudulent as to creditors, but it is coneln- 
sively so. (Hedman v. Anderson, 6 Neb. 392; Sherwin vr. 
Gaghagen, 39 Neb. 238; Paxton v. Smith, 41 Neb. 56.) The 
mortgage under consideration is unlike the ones con- 
sidered in Turner-Frazer Co: v. Kilan, 12 Neb. 580, and 
Davis v. Scott, 22 Neb. 154. The mortgages involved in 
those cases provided that the mortgagor might remain in 
possession of the mortgaged goods, sell the same in the 
usual course of business, and pay the proceeds of the 
sale to the mortgagee until his debt was discharged; 
and it was ruled in those cases that such mortgages, 
though presumptively fraudulent, were not conclusively 
so, and whether fraudulent, was a question of fact to be 
determined from the evidence. Buckstaff Bros. then ac- 
quired no lien upon the property of Harris by virtue of 
the above-mentioned mortgage as against other creditors 
of Harris. 

2. Buckstaff Bros. also claimed the right to the pos- 
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session of the replevied property by virtue of an oral 
mortgage or pledge of the property made by Harris to 
them after the execution of the written mortgage above 
mentioned and before the attachment of the property by 
the sheriff, Snyder. Their claim is that after Harris had 
executed to them the written mortgage, they discovered 
that he was indebted to other parties, and thereupon en- 
tered into an agreement with him, which resulted in his 
turning over to them actual possession of the goods em- 
braced in this controversy to secure what he owed them. 
It is not doubted that a debtor, in pursuance of an oral 
agreement, may place his property in the actual pos- 
session of his creditor to secure the payment of what he 
owes him, and that such a pledge will not only be good 
as between the parties, but good as against other cred- 
itors if it is made in good faith, if the pledgor makes an 
immediate delivery of the property to the creditor and 
such immediate delivery is followed by an actual and 
continued change of possession of the property pledged 
or mortgaged. (Compiled Statutes, ch. 32, see. 14.) But 
the district court was of opinion, and we agree with it, 
that the evidence in this case did not show that Harris 
made an oral pledge of the property in controversy to 
Buckstaff Bros. to secure the payment of what he owed 
them; and if the evidence would sustain a finding that 
Harris did make an oral agreement with Buckstaff Bros. 
to deliver to them the possession of his property to se- 
cure the payment of what he owed them, then the evi- 
dence in the record will not sustain a finding that he 
made to Buckstaff Bros. an immediate delivery of: the 
property orally pledged. The only evidence of an actual 
delivery of the property to Buckstaff Bros. by Harris is 
to the effect that Buckstaff Bros. and Harris orally 
agreed that the latter would remain in possession of the 
goods as the agent of Buckstaff Bros. There was no 
surrender of possession or control of the goods by Harris 
to Buckstaff Bros. There was no delivery, either actual 
or symbolical, of the goods by Harris to Buckstaff Bros., 
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and while Harris remained in possession of the goods 
from April 14, the time it is alleged the oral mortgage 
was made, until the goods were attached in the following 
May, his possession, so far as the world could see, was 
precisely the same as it had been before; in other words, 
within the meaning of said section 14, chapter 32, Com- 
piled Statutes, there never was a delivery of these goods 
by Harris to Buckstaff Bros.; but if it could be possibly 
inferred from the evidence that Harris did make a de- 
livery of the goods to Buckstaff Bros. April 14, then that 
delivery was not followed by an actual and continued 
change of possession of the goods. We do not attempt 
to determine just what a debtor and creditor must do in 
order that the debtor may make a valid delivery of his 
property to his creditor to secure the payment of a debt; 
but he must do something more than say: “I deliver this 
property to you, and from this time forth I hold it as your 
agent, or such a delivery will not be good as against the 
mortgagor’s other creditors.” Since the written mortgage 
executed by Harris to Buckstaff Bros. was absolutely 
void upon its face, they acquired no lien on or rights to 
the property mortgaged as against Harris’ other cred- 
itors; and since Harris did not make an immediate de- 
livery to them of the property which he orally pledged 
to them to secure what he owed them, Buckstaff Bros. 
acquired no lien upon or interest in the property orally 
pledged. The judgment of the district court is 


AFFIRMED. 


SULLIVAN, J., not sitting. 
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KEARNEY COUNTY V. FRANK TAYLOR. 
FILED APRIL 8,1898. No. 7978. 


1. Fees of County Treasurers: SraTuTr: EFFECT ON JUDGMENTS. Chap- 
ter 52, Session Laws 1893, is retroactive in its nature, in a sense 
special legislation, and will not be so construed as to embrace any 
subject not specifically named therein. 


: SETTLEMENT. The legislature by said act legalized 
settlements already made between county treasurers and county 
poards of counties under township organization, in and by which 
said treasurers had been allowed to retain fees, to which by law 
they were not entitled. 


: AcTions. Said act took from such a county its right 
to maintain an action against such a treasurer to recover the fees 
and compensation so allowed him. 


: Errecr on JUDGMENT. But it did not, in express 
terms nor by necessary implication, satisfy or attempt to vacate 
a judgment already obtained by such a county against such treas- 
urer on such a cause of action. 


Error from the district court of Kearney county. 
Tried below before BEALL, J. Reversed. 


Ed L. Adams and J. L. MfcePheely, for plaintiff in error. 
John M. Stewart and L. W. Hague, contra. 


RaGan, C. 

In the years 1884 to 1887, both inclusive, Kearney 
county was under township organization, and during said 
time Frank Taylor was the treasurer of said county. 
During the time Taylor was in office the township treas- 
urers of the various townships of the county paid over 
to him large sums of money which they had collected as 
taxes from the property holders of their townships. 
Taylor, in making settlements with the county board, as 
required by the statute, credited himself with the same 
commission upon all moneys so paid to him by said town- 
ship treasurers as if he had himself collected the mdneys 
from the taxpayers, and the county board, in the settle- 
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ments so made, allowed him to retain the fees and com- 
missions to which he claimed to be entitled by reason of 
these moneys having been paid to him. After Taylor 
had gone out of office the county brought two suits 
against him for the recovery of the money which he had 
retained as his commission on the moneys paid to him 
by such treasurers. These suits resulted in the county's 
obtaining two judgments against Taylor. He then 
brought one of those judgments to this court for review, 
and the judgment of the district court was affirmed. 
(See Taylor v. Kearney County, 35 Neb. 381.) No appellate 
proceeding seems to have been instituted for the review 
of the other judgment. The two judgments recovered 
by the county against Taylor amounted to something 
like $1,500, and after the affirmance of one of the judg- 
ments by this court, Taylor paid all of the two judgments 
and costs, except the sum of $790. 

On April 6, 1893, the legislature passed an act entitled 
“An act legalizing the payment and allowance of fees to 
county treasurers in counties under township organiza- 
tion.” (See Session Laws 1893, ch. 52.) The preamble 
of this act recited that, in accordance with an opinion of 
the attorney general, the treasurers of counties under 
_ township organization had been allowed and paid the 

‘game fees or commissions on taxes collected by township 
collectors and paid to said treasurers as the law allowed 
to treasurers of counties not under township organiza- 
tion for taxes collected by them. The act then proceeded 
to legalize and affirm all allowances and payments which 
had been made by the county boards of counties under 
township organization to the treasurers of such counties 
as their compensation for receiving the tax moneys paid 
to them by the township treasurers of such. counties. 
After the taking effect of this act Taylor brought this 
suit in the district court of Kearney county against that 
county and the sheriff thereof, setting out the foregoing 
facts, and praying that the county might be perpetually 
enjoined from collecting the judgment which the county 
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had recovered against him. The district court rendered 
a decree as prayed, which the county has filed a peti- 
tion in error here to review. 

The theory upon which Taylow’s action is based, and 
the theory upon which the decree of the district court is 
predicated, was and is that the legislature, by the act 
just referred to, forgave the debt which Taylor owed the 
county as evidenced by its judgment against him; in 
other words, by the act under consideration the legis- 
lature released and discharged the judgment in favor of 
the county. Addressing themselves to this construction 
of the act, counsel for the plaintiff in error vigorously 
assail its constitutionality. For the purposes of this 
case only we shall assume, without deciding, that this 
act of 1893 is not in violation of any provision of the 
constitution of this state. But the act is retroactive in 
its nature. It is in a sense special legislation, and it 
purports to legalize the retention and appropriation to 
their own use, by county treasurers of counties under 
township organization, public moneys to which by the 
laws of the state they were not entitled. This act then 
should be strictly construed, or at least it should not be 
held to embrace any subject not specifically named 
therein. The object of this act, as shown by its title and - 
preamble, was to take away from counties under town- 
ship organization any cause of action which they might 
have against persons who had been treasurers of their 
counties for moneys which they had been allowed by 
their county boards to retain as commissions on moneys 
paid to them by the township treasurers of such counties. 
Concediny, without deciding, that the taking away of 
such a cause of action from counties under township or- 
ganization is a legislative function, it by no means fol- 
lows that by the act under consideration the legislature 
intended to satisfy and discharge a judgment which such 
a county had obtained against one who had been its 
treasurer for the illegal fees so retained by him. The act 
does legalize and confirm settlements already made be- 
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tween county treasurers and county boards of counties 
under township organization, in and by which such treas- 
urers had been allowed to retain fees to which by law they 
were not entitled. The act does take away from such 
counties the right to maintain an action against such 
treasurers to recover the fees and compensation so al- 
lowed them; but it does not, in express terms nor by nec- 
essary implication, satisfy and discharge or attempt to 
vacate judgments already obtained by such counties 
against such treasurers on such causes of action. Tay- 
lor’s petition filed in the district court does not state a 
cause of action. The decree of the district court is re 
versed and the proceeding dismissed. 


° REVERSED AND DISMISSED. 


SVENNING HAGELUND v. HUGH MURPHY ET AL. 
Finep APRIL 8, 1898. No. 7834. 


1. Malicious Prosecution: Evmrnce. To sustain a judgment for 
malicious prosecution the plaintiff must show by a preponderance 
of the evidence that the prosecution which the defendant caused 
to be brought against him has been determined; that the defend- 
ant had no reasonable or probable cause for believing the plaintiff 
guilty of the offense for which he caused him to be prosecuted; and 
that in instituting and carrying on the prosecution the defendant 
was actuated by malice. 


9, ———: VERDICT ror DEYENDANT. Evidence examined, and held to 
sustain the action of the district court in taking the case from the 
jury and in dismissing the plaintiff’s action. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


Connell & Ives, for plaintiff in error. 
Frank T. Ransom and William F. Gurley, contra. 


RaGAan, C. 


‘Svenning Hagelund sued Hugh Murphy and Charles 
I‘anning in the district court of Douglas county for dam- 
39 
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ages for malicious prosecution. At the close of the evi- 
dence the jury, in obedience to an instruction of the dis- 
trict court, returned a verdict in favor of Murphy and 
Fanning, upon which the court entered a judgment dis- 
missing Hagelund’s action. To review this judgment he 
has filed here a petition in error. 

The uncontradicted evidence on the trial showed that 
Murphy and Tanning filed a complaint against Hage- 
lund before the police judge of the city of Omaha, in 
which they charged him and others with taking up and 
removing from a street in said city, in violation of the 
ordinances thereof, certain wooden blocks then and there 
forming and being a part of the pavement of such street; 
that Hagelund was arrested and tried on this charge and. 
by the police court acquitted. To sustain a judgment for 
malicious prosecution the plaintiff must show by a pre- 
ponderance of the evidence that the prosecution which 
the defendant caused to be brought against him has been 
determined; that the defendant had no reasonable or 
probable cause for believing the plaintiff guilty of the 
offense for which he caused him to be prosecuted, and 
that in instituting and carrying on the prosecution the 

‘defendant was actuated by malice. (Dreyfus v. Aul, 29 
Neb. 191; Peterson v. Reisdorph, 49 Neb. 529; Ross v. Lang- 
worthy, 18 Neb. 492; Rider v. Murphy, 47 Neb. 857; Fry v. 
Kaexsner, 48 Neb. 133, and cases there citcd.) At the close 
of the evidence it appeared beyond dispute that the prose- 
cution which Murphy and Fanning had instituted against 
Hagelund had been determined prior to the bringing of 
this suit; and the evidence not only shows, without con- 
tradiction, that when Fanning and Murphy instituted 
the prosecution against Hagelund, they had reasonable 
and probable cause to believe him guilty of the offense 
for which they caused him to be prosecuted, but that they 
had actual personal knowledge that he was guilty of the 
offense with which they charged him. One of the three 
essential things then necessary to sustain a verdict in 
this case was wanting; namely, that Murphy and ['an- 
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ning had no probable or reasunable grounds fcr believing 
Hagelund euilty of the offense for which they caused him 
to be prosecuted. There was nothing to submit to the 
jury. The judgment of the district court is vight and is 


AFFIRMED. 


GRETNA STATE BANK Vv. JOHN GRABOW. 
FILED APRIL 8, 1898. No. 8004. 


Action on Subscription for Stock: VERDICT FoR DEFENDANT. The rec- 
ord presents no question of law. Evidence examined, and held to 
sustain the finding of the district court. 


BERror from the district court of Sarpy county. Tried 
below before Barr, J. Affirmed. 


Gregory, Day & Day, for plaintiff in error. 
James Hassctt, contra. 


RaGAn, C, 


In the district court of Douglas county the Gretna 
State Bank sued John Grabow on a contract of subscrip- 
tion made by him for a certain amount of its capital 
stock. The trial resulted in a verdict and judgment in 
favor of Grabow, and the bank has filed here a petition 
in error to review that judgment. 

Grabow admitted havine subscribed for $500 of the 
capital stock of the bank, but interposed as a defense to 
the action that one A. U. Hancock was the promoter of 
the bank, a corporation, and procured the subscriptions 
to its stock and that to induce him, Grabow, to become 
a subscriber represented to him that one Hans Peters 
had also agreed to become a subscriber for the stock of 
the bank; that he, Grabow, believed said representation 
of Hancock to be true, and in reliance thereupon signed 
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the subscription; that the representation made by Han- 
cock was false, and that within a day after signing said 
subseription he, Grabow, ascertained that it was false 
aud notified Hancock that he would not be bound by 
the contract of subscription and requested him to erase 
his name from the list, which Haucock then and there 
agreed to do. Whether the signature of Grabow to this 
stock subscripiion was procured by the false representa- 
tion of Hancock was the only question litigated on the 
trial. It was fairly submitted to the jury by the instruc- 
tions of the court, and the jury found, in effect, that Gra- 
bow’s signature to the stock subscription was procured 
by the. false representation of Hancock. The evidence 
sustains this finding. 

Complaints are made of the action of the district court 
in the admission of certain testimony and also in giving 
certain instructions. We have carefully examined all 
these complaints and have ‘reached the conclusion that 
there is no error in the record which calls for a reversal. 
The judgment of the district court is 

AFFIRMED. 


CHARLES JOHANSEN V. Homer I'int INSURANCE COMPANY. 
FILED APRIL 8,1898. No. 7930. 


1. Insurance: CLASSIFICATION OF Property: VALIDITY OF Poticy. A 
fire insurance policy which classifies the property insured and 
limits the amount of insurance on each class is divisible, and may 
be valid as to one class and void as to another. 


: INCUMBRANCES. A fire insurance policy covering real 
estate provided that the policy should become void if the property 
should be sold, transferred, or incumbered. When the policy was 
issued the land was incumbered by a mortgage to the amount of 
$2,500. Another tract belonging to the insured was incumbered to 
the amount of $1,300. Five hundred dollars of these debts was a 
common charge on both tracts. After the policy was written, and 
before the fire resulting in the suit, the insured took up all the 
mortgages and executed in their stead a mortgage on both tracis 
to secure $3,500, being the old debts with accrued interest. Held, 
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that the fact that the incumbrance on the insured property had 
been substantially changed amd increased in amount rendered the 
policy void, and that the court could not speculate on the relative ~ 
values of the two tracts or the probable manner of enforcement 
of the mortgages to ascertain if the risk had been increased. 


3. — : : PAYMENT oF LiEN. An insured who incumbers his 
personal property by chattel mortgage after it has been insured, 
and contrary to the provisions of the policy, may nevertheless re- 
cover therefor if the mortgage be discharged before the loss occurs. 


4, . : INCUMBRANCES: INSTRUCTIONS. Evidence tended to 
show that there had been an agreement at the time a chattel mort- 
gage was made, that, upon the making of a certain payment, the 
property afterwards burned should be released from the lien of 
the mortgage, and that such payment had been made, and a re- 
lease of the property expressed by parol. Held, That it was error 
to direct the jury to find for the insurance company as to such 
property because of a provision in the policy rendering it void if 
the property became incumbered. 


Error from the district court of Washington county. 
Tried below before HOPEWELL, BLair, and Krysor, JJ. 


Reversed. 


W. 8. Cook and Frick & Dolezal, for plaintiff in error. 
Byron G. Burbank and Jacob Fawcett, contra. 


IRVINE, C. 


This was an action on a policy of fire insurance, nam- 
ing a single premium, but classifying the property in- 
sured and limiting the insurance to a stated amount on 
‘each class. Among the items of insurance were $350 on 
a barn, $500 on horses, mules, and colts, $100 on harness, 
wagons, etc., and $150 on grain. The barn was totally 
destroyed by fire, and eight horses, a quantity of harness, 
and a quantity of grain were also destroyed. The de- 
fenses relied on relate to the existence of incumbrances 
on the insured property. At the close of the evidence 
the court, at the request of the defendant, instructed the 
jury to return a verdict for $100 and interest. The record 
does not distinctly disclose on what ground this instruc- 
tion was based, but it is assumed in argument that the 
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court limited the recovery to the erain, holding that the 
making of incumbrances on the real estate, the horses 
and the harness precluded a recovery for their loss. A 
there was no pleading or evid nee which assailed the iu- 
surance upon the grain we feel justified in reading into 
the record sufficient to warrant this assumption of coun- 
sel. 

A policy such as the one here involved is divisible in its 
nature, and may give rise to a liability as to one class of 
property iusured, although it be invalid as to another 
class. (State Jus. Co. v. Schreck, 27 Neb. 527; German [ns. 
Cov. Fairbank, 32 Neb. 150; Phenir Ins. Co. v. Grimes, 33 
Neb. 340.) Therefore the defenses set up with regard to 
the incumbrances upon the real estate and those upon the 
personalty must be considered separately. 

When the policy was written the Jand was incumbered 
by two mortgages, one for $2,000, and the other for $500. 
The land upon which the insured property was situated 
consisted of 160 acres and was the homestead of the 
plaintiff. Half a mile away and in another county was a 
tract of 80 acres owned by the insured. On this there was 
a mortgage of $800, and the $500 mortgage referred to 
also extended to this tract. The appl cation for tisur- 
ance, signed by the insured, stated that the property was 
unincumbered, but there is evidence ten ling to show that 
the incumbrances were truly stated to the agent befor > 
the policy was written and that he filled out the applica. 
tion contrary to the facts stated to him. Were this the 
only question this issue of fact should have been submit- 
ted to the jury. But, after the policy was issued and be- 
fore the fire, all these mortgages were released and a new 
mortgage made on both tracts for $3.50). The d-fendant 
did not consent to this incumbrance and knew nothiny 
thereof until after the fire. The proof tends to show that 
the new mortgage was merely to take the place of the 
three old ones, and that the increase of $200 in the 
amount over t! e aggregate of the three former mortgages 
was to cover accrued interest. Many cases hold that a 
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condition that the insured premises shall not become in- 
cumbeied is not broken by the making of a new mortgage 
solely in renewal of one existing at the time the policy 
was written; but this transaction was not simply a re- 
newal. The tract on which the insured building stocd 
was, at the time the policy was issued, incumbered for 
$2,500. By taking up the former mortgages and making 
a blanket mortgage on both tracts, the incumbrance ou 
the one in question was increased to $3,500. But, argues 
the plaintiff, $2,000 of the old incumbrance was upon this 
tract alone and it is now distributed over both. More- 
over the tract in question is a homestead and in the 
event of foreclosure the plaintiff could require the other 
tract to be first sold. Therefore, it is said, the real bur- 
den upon this land is not greater than before, and the 
risk was not increased. Some cases, notably Russell v. 
Cedar Rapids Ins. Co., T1 Va. 69, 832 N. W. Rep. 95, an- 
nounce that a change made in incumbrances existing 
when the policy was issued dves not violate the condi- 
tion subsequent against incumbrances unless the risk 
be increased, and that whether there has been such an 
increase in the risk is a question of fact to be submitted 
to the jury. The case cited was where a portion of the 
land had been sold after the policy was issued and at the 
same time a portion of the mortgage debt had been paid 
and the remaining land subjected to a new mortgage for 
the unpaid portion of the debt. On the second hearing 
in the supreme court it was held that because the portion 
of the debt remaining unpaid was greater than that of 
the land retained the risk had heen increased and that 
there could be no recovery. Other cases of a similar na- 
ture presented issues determinative of the extent of the 
risk on some equally exact basis as in the case cited. No- 
where have we found a case holding that, where there 
had been a substantial change in character of the incum- 
brance by which it had been increased, the case should 
go to the jury fur that body to exercise its judgment as 
to the decree of moral hazard inyolved. To apply such a 
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rule here would introduce into the calculation questions 
as to the values and relative values of the different 
tracts at the time the policy was issued, at the time the 
incumbrances were changed, and perhaps at the time of 
the fire. It would involve a determination of the ques- 
tion whether the larger tract was of such a character 
that, if the court on a foreclosure should marshal it to 
protect the homestead it would be capable of sale in par- 
cels. It would in a word substitute the opinion of a 
jury after the fire as to what was fair dealing between 
the parties for the contract they made for themselves, 
The fact remains incontestable that the incumbrance on 
the insured property was increased by $1,000, contrary 
to the terms of the policy. This is as far as the courts can 
go. They cannot, after finding that the policy has been 
so violated, speculate on the possibilities, or the proba- 
bilities, of an ultimate enforcement of the incumbrance. 
lit was the existence of the incumbrance which wus con- 
tracted against, not the probability of its enforcement 
against this land. 

With regard to the personal property it appears with- 
out dispute that while the policy was in force, and before 
the fire, the plaintiff executed a chattel mortgage cover- 
ing the horses and harness, together with other property, 
to secure notes of $1,000, $500, and $300. This was an ap- 
parent lieu on the property at the time of the fire. There 
was, however, evidence tending to show that when this 
mortgage was made it was agreed between the parties 
thereto that upon payment of $500 the horses and har- 
ness should be released. The whole of the $1,000 note 
was paid before the fire, and plaintiff testifies that he 
thereupon reninded the mortgagee of the agreement and 
requested a release of the horses and harness and that 
the mortgayee then made a verbal release. It is contended 
that the testimony was not sufficient in this revard to 
warrant the submission of this issue to the jury, but plain- 
tiff’s testimony is positive and consistent in its different 
parts and is corroborated by the mortgagee. The record 
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of a chattel mortgage is for the protection of creditors 
and purchasers. Without a record and without a writing 
a mortgage of chattels may, in general, be valid between 
the parties. A parol release is equally valid, although 
not evidenced of record in any manner. The evidence 
referred to would, if believed, have led to a finding that, 
so far as the insured chattels were concerned, the mort- 
gage had been satisfied before the fire. In such case the 
policy would regain its force notwithstanding the agree- 
ment not to incumber. (State Ins. Co. v. Schreck, 27 Neb. 
527; Omaha Fire Ins. Co. v. Dierks, 43 Neb. 473.) 

The instruction of the district court was right so far 
as recovery was sought for the loss on the real estate, but 
was erroneous with regard to the horses and harness. 
For that reason the judgment must be reversed and the 
cause remanded. , 

REVERSED AND REMANDED. 


SopHia L. BENNETT, ADMINISTRATRIX, V. APSLEY 
RUBBER COMPANY. 


Ficep Apri 8,1898. No. 7783. 


Sales: REScCISSION: FRAUD: EvipENcE. In an action to rescind a sale of 
goods for fraud practiced by the purchaser, where reliance was 
placed on reports of a commercial agency, evidence reviewed and 
held insufficient to show any false representations or any fraud. 


Error from the district court of Douglas county. 
Tried below before BLAIR, J. Reversed. ‘ 


Cowin & McHugh, W. W. Morsman, and Montgomery & 
Hall, for plaintiff in error. 


Hall, McCulloch & Clarkson, contra. 


IRVINE, C. 


This was an action in replevin, whereby the Apsley 
Rubber Company sought the recovery of certain goods 
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from George A. Bennett, sheriff of Douglas county, who 
had seized them under writs of execution against the 
Omaha Rubber Company. The Omaha Rubber Company 
had bought the goods from the plaintiff, and the ground 
of rescission was that the sale had been procured by 
fraud. The plaintiff had a verdict. 

The verdict receives no support whatever in the evi- 
dence. While the goods were received by the Omaha 
company a very short time before its failure, they had 
been purchased several months before, and there is no 
evidence tending to show that the purchaser then knew 
itself to be insolvent, or that it was so, or that it contem- 
plated insolvency. The only witnesses by whom it was 
sought to show any false representations by the pur- 
chaser communicated to the plaintiff were the salesman 
who made the sale and Mr. Apsley, the president of plain- 
tiff. The salesnian said that an officer of the Omaha com- 
pany told him they had recently had a fire and had se- 
cured a good adjustment of the insurance. It was not 
shown that this statement was false, or that it was in any 
way relied on in making the sale. The salesman further 
testified that no further statement was made to him and 
that he made no inquiries; that, as usual, he left the mat- 
ter of credit to be determined by others when the order 
reached his house. Ma. Apsley testified that he asked for 
a report from R. G. Dun & Co. and that in extending 
credit he relied entirely on that report. It is not 
shown what was contained in the report so by him re- 
ceived and relied upon. An effort was made to show that 
the Omaha company had made certain statements to Dun 
& Co. Only one of these was admitted in evidence, aul 
there was no proof justifying the admission of any other. 
The statement admitted was in the form of a report nade 
to the Omaha office of Dun & Co. by one of its reporters. 
and was as follows: “December 22, 1892. J. Hurd 
Thompson, secretary, says the year has been a prosperous 
one in both wholesale and retail departments. The vol- 
ume of trade for the year will be larger than that of any 


Vou. 54] JANUARY TERM, 1898. 555 


Bennett v. Apsley Rubber Co. 


preceding winter months, and profits will be correspond- 
ingly satisfactory. A year ago they owed nothing at 
bank, for the reason that the adjustment of their fire loss 
and subsequent sales brought in cash to take up their 
indebtedness. They have a line of $15,000 and upwards 
at bank, and are within two or three thousand dollars of 
the limit. Their standing is not questioned, however. 
and it is expected that their annual statement will show 
a very positive growth in resources. Drevious estimates 
of net worth are maintained.’ The reporter testified that 
this statement down to “they have a line of $15,000 and 
upwards at bank” was made by Thompson, that Thomp- 
son probably told him the extent of their bank credit, but 
that he verified it by inquiry at the bank. The rest of the 
statement was his own conclusion drawn from other 
sources. There is not a syllable tending to show that any 
of this statement was false,—certainly not that any state- 
ment of fact was false,—although it is perhaps infer- 
able from the fact of the failure that some of the prog- 
nostications of the commercial agency, for which the 
Omaha company was not responsible, were not realized. : 
Moreover, there is no evidence to show that this state- 
ment was communicated to the plaintiff. 

It is said that for a long time before the failure the 
Omaha company had been owing the Goodyear India 
Rubber Glove Manufacturing Company, one of the exe- 
cution creditors, a large amount, and that this fact was 
not made known to the plaintiff, nor was it stated in any 
report made to Dun & Co. But there is nothing to show 
that any inquiry was made either by plaintiff or by Dun & 
(o. with reference to any indebtedness. The report in 
evidence refers to the existing indebtedness to the bank 
lone, and that information did not come from the debtor. 

The foregoing substantially covers the whole case as 
it went to the jury, and it will be seen that there was not 
a scintilla of evidence whereon to found a verdict for the 
plaintiff. 

REVERSED AND REMANDED. 
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WILLIAM Barr v. FRANK W. Lrrrim. 
Firrep Apri 8, 1898. No. 7968. 


Vendor and Vendee: Consrructrion or CONTRACT: REscISsION. A pro- 
vision in a contract for the sale and exchange of lands, set out 
in full in the opinion, construed to be a personal covenant and not 
a condition, and so not entitling the vendee to rescind on account 
of its breach. 


Error from the district court of Lancaster county. 
‘Tried below before Hau, J. Reversed. 


G. M. Lambertson and F. A. Hall, for plaintiff in error. 
William G. Clark, contra. 
IRVINE, C. 


This action was brought by Little against Barr for the 
purpose of enforcing the rescission of a contract whereby 
Barr had agreed to convey to Little certain property in 
Lincoln, and to require the reconveyance by Barr to Lit- 
tle of land conveyed, and the repayment of money paid in 
part consideration. To Barr’s answer Little interposed 
a general demurrer, which was sustained, and Barr elect- 
ing to stand on his answer, a decree was entered in favor 
of Little. Barr brings the case here by petition in error. 

By a familiar rule of pleading the demurrer to the an- 
swer searches the whole record, and judgment thereon 
should go against that party whose pleading was first 
defective in substance. (Bennett v. Hargus, 1 Neb. 419; 
Hover v. Auliman, 27 Neb. 251; Oakley v. Valley County, 40 
Neb. 900; City of Hastings v. Foxworthy, 45 Neb. 676; Hare- 
thorne v. State, 45 Neb. 871.) The sufficiency oe the peti- 
tion is the first question thus presented. 

The petition alleges that Barr was the owner of Jot 5, in 
block 58, in the city of Lincoln, said lot having a three- 
story brick building thereon. One Lamaster was the 
owner of an adjoining lot, having a similar building 
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thereon. There existed between Barr and Lamaster a 
contract whereby the two buildings were erected with 
a common central hallway for the use of occupants of 
both buildings, and whereby a single heating apparatus 
was made to do service for both. Such contract greatly 
enhanced the value of Barr’s property. Its benefits ran 
with the land. February 18, 1893, the plaintiff and de- 
fendant entered into a contract in writing whereby Barr 
sold this property to Little at an agreed price of $20,700; 
$1,000 then paid, $19,700 to be paid on or before April 1, 
1893, and, as the remainder of the price, Little agreed to 
convey to Barr a number of lots in Sabin Hill, in Lan- 
caster county. The petition then alleges in detail, by 
averments in its body and by transcripts attached as ex- 
hibits, certain legal proceedings then in progress between 
Barr and Lamaster. These proceedings are evidently 
those reviewed by this court in the case of Barr v. La- 
master, 48 Neb. 114. The petition pleads the course of 
these proceedings as far as the decree in the district court. 
For the sake of brevity we refer to the opinion in the case 
cited for a detailed statement thereof. Suffice it here to 
say that the suit was brought by Barr to terminate the 
contract between him and Lamaster. Lamaster by cross- 
petition sought the same result, but by different means. 
Barr dismissed his petition and the case was tried June 
20, 1893, on Lamaster’s cross-petition. July 1, 1893 a de- 
cree was rendered in effect terminating the contract and 
ordering a sort of involuntary party wall to be erected 
under direction of the court. Little alleges that he was 
ignorant of these proceedings when he contracted to buy 
the Barr property, but having learned thereof, he pro- 
cured his contract to be modified June 29, 1893, by the 
following instrument: 

“William Barr, Esq., City: I will deed you the property 
in Sabin Hill Addition mentioned in our agreement, and 
will on September 1, 1893, pay you in cash $3,500, if you 
will at that time deed to me lot 5, block 58, Lincoln (with 
the three-story brick building thereon, which I under- 
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stand is located wholly on said lot 5), free and clear of in- 
cumbrance, taking back from me a first mortgage for 
$15,700, due in three years, at seven per cent interest, 
provided your suit against Lamaster is dismissed, the de- 
cree therein vacated, and Lamaster’s cross-bill is dis- 
missed. 
“Yours truly, F. W. LIrrye. 

“IT accept above proposition and have received deed to 
Sabin Hill property thereunder, and I guaranty the dis- 
missal, without decree, of Lamaster’s cross-petition and 
of my suit against him. Wm. Barr.” 

The plaintiff alleges that he paid $500 more on the pur- 
chase price, and at the date of the latter agreement, con- 
veyed to Barr the Sabin Hill property. Barr did not pro- 
-cure the dismissal of the Lamaster case, but, on the 
contrary, it at once went to decree, and thereby the bene- 
fits of the hallway and heating contract were lost. 
Neither fraud nor mistake is alleged. If Little is entitled 
to a rescission, it is solely because Barr failed on his part 
to perform, and the failure, if there was one, was in not 
procuring the dismissal of the Lamaster suit. Taking the 
two agreements together, it appears that Barr was not 
obligated to convey except on Little’s paying $3,500 and 
giving a mortgage for the remainder on September 1, 
1893, oc at such time and on such terms thereafter as a 
court of equity would regard proper. Little does not 
plead a tender or a willingness to perform, so he cannot 
rescin‘l unless Barr’s breach of the contract had rendered 
it unnecessary for him to proceed. It follows that the 
crucial question is whether the termination of the La- 
mast litigation was a condition on which the perform- 
ance of the contract depended, or whether, on the other 
hand@, it was a collateral promise, affording a remedy in 
damages only. Two facts tend somewhat to characterize 
the stipulation in that behalf as a condition. The first of 
these is the use by Little in his proposition of. June 29 
of the word “provided” in introducing that subject; the 
other is the requirement that the Barr property shou‘d be 
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conveyed “free and clear of incumbrance.” The force of 
the word “provided” is limited by the other terms of the 
proposition and by the form of Barr's acceptance. While 
the pending suit could hardly be called in itself an incum- 
brance, it threatened to charge the property with a party 
wall, which is, in a broad sense, an incumbrance. But 
this covenant against incumbrances could not have rv- 
ferred to such an incumbrance as the party wall. The 
very ground of plaintifi’s case is that the Lamaster 
case threatened the continuance of the contract for re- 
ciprocal easements. Little did not expect or desire that 
the property should be conveyed free or clear of thes: 
easements, yet they were incumbrances of the same char- 
acter as the party wall. All other circumstances point 
to a personal promise and not a condition. Any inference 
from the words used in Little’s proposition is rebutted by 
the fact that Barr’s acceptance was not in those term: 
He, in accepting, merely “guarantied”—. e., warranted—~ 
the dismissal of the case. If the word “provided,” in 
the sense of a condition, had been an essential of the 
proposal, then the proposal was not accepted, but mt 
with a counter proposal substituting a warranty. But. 
going behind the strict meaning of the words employed, 
we reach the same conclusion from a construction of the 
whole contract in the light of the circumstances. The 
Lamaster case had been tried some days before the agree- 
ment of June 29 was made. It was then under advise- 
ment and a decree might be any day rendered. The time 
when there could be any great probability of an amicable 
adjustment was past. The parties actually contemplated 
that such an adjustment would not be reached, at least 
before a decision, because Little’s proposal was that the 
decree should be vacated. This was something which 
must take place in the future. Little at once conveyed 
the Sabin Hill property to Barr. If the dismissal of the 
Lamaster case was a condition precedent to the ex- 
change, he would not have done so. If it was a condition 
subsequent, it would have appeared in the contract or in 
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the deed. This contemporaneous practical construction 
placed upon the contract by. the parties themselves is of 
the utmost significance. Barr had already dismissed 
his petition. Little knew that a decree would probably 
be rendered on the cross-petiiion. Mle knew that in that 
case the only way of procuring a vacation of such decree, 
except by Lamaster’s consent, would be through appel- 
late proceedings, and that such proceedings would re- 
quire time extending long beyond that fixed for eomplelt- 
ing the transfers and making the final payment. We 
think it quite evident that the parties contemplated a 
consummation of the contract on the terms stated, re- 
gardless of the result of the Lamaster case, and that Lit- 
tle relied on Barr’s promise, equivalent to one that he 
should do all things possible to dispose of the case with- 
vut affirmative decree, and to answer in damages if he 
should fail. 


REVERSED AND REMANDED. 


JOHN DERN ET AL. V. WILLIAM H. KELLOGG ET AL. 
Fitep Aprit 8, 1898. No. 7948. 


1, Violation of Erroneous Instruction: Rrvizrw. A verdict rendered 
in plain disregard of instructions is contrary to law; but the judg- 
ment will not for that reason be reversed when the instructions 
were erroneous and the verdict the only one which could prop- 
erly be returned under the evidence. 


2. Liability of Bank for Failure to Collect Draft. A merchant at H., 
in this state, being indebted to K. & Co., in Chicago, the latter made 
a draft upon him and sent it to a bank at H. without other instnuic- 
tions than to’collect and remit. The bank received the draft Feb- 
ruary 19, presented it and obtained an oral acceptance and a prom- 
ise that it would be paid in a few days. At maturity the merchant 
requested the bank to hold it and repeated his promise to pay in 
a few days. The same thing occurred later. The bank held the 
draft without communicating with the drawers until March 5, 
when at the merchant’s request it wrote the drawers asking an 
extension of thirty days. March 7, and before an answer was re- 
ceived, it took a conveyance of all of the merchant’s property in 
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satisfaction of a debt to itself and with an agreement to pay debts 
to strangers to a large amount, but not including that to K. & Co. 
Jt then returned the drafts, which could not be collected. Held, 
That it had not performed its duties in good faith and was liable 
to K. & Co. 


: Custom AND Usaqcs. A custom of banks at H., unknown to 
K. & Co., to so treat collections was no protection. A custom to 
be availed of must be lawful and reasonable. 


3. 


: Evipencr. In such a case it is not necessary for the plaintiff 
to prove with certainty that but for the misconduct of the col- 
lecting agent payment would have been obtained. A prima facie 
case is established by showing that such, with reasonable proba- 
bility, would have been the result. 


The fact that all the time the bank held the draft 
the merchant continued to conduct his business and had property 
subject to execution to the value of many times the debt is suf- 
ficient to charge the bank, prima facie, with the amount of the 
draft. 


4. 


5. 


Error from the district court of Douglas county. 
Tried below before FerGuson, J. Affirmed. 


BE. F. Gray and D. B. Carey, for plaintiffs in error: 


Under the evidence the bank is not liable. (freeman v. 
Citizens Nat. Bank, 42 N. W. Rep. [Ia.] 632; 1 Daniei, 
Negotiable Instruments secs. 496, 497; 2 Randolph, Com- 
mercial Paper secs. 603, 604; Farmers Bank & Trust Co. 
v. Newland, 31 S. W. Rep. [Ky.] 38; Sahlien v. Bank of 
Lonoke, 16 S. W. Rep. [Tenn.] 373; Crouse v. First Nat. 
Bank, 33 N. E. Rep. [N. Y.] 301; Bank of Washington v. 
Triplett, 1 Pet. [U. 8.] 25.) 


Rich & Sears, contra. 


. IRVINE, C. 


The defendants in error were partners doing business 
in Chicago under the name of Charles P. Kellogg & Co. 
The plaintiffs in error were partners doing business as 
bankers in Hooper, in this state, under the name of the 
State Bank of Hooper, and will hereafter be called the 
bank. H. H. Looschen was a merchant in Hooper, who 

40 . 
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in February, 1891, was indebted to Kellogg & Co. in the 
sum of $704.50. February 17, 1891, Kellogg & Co. drew 
two drafts to their own order on Looschen, one for $352, 
payable three days after sight, the other for $352.50, pay- 
able ten days after sight, and after indorsing them to the 
bank, transmitted them to the bank with instructions to 
collect and remit. This action was brought by Kelloge 
& Co. against the bank to recover the amount of the 
drafts, and is based on the alleged negligence of the bank, 
preventing their collection. Plaintiffs recovered jude- 
ment for the amount of one of the drafts, and the bank 
brings the case here for review. 

The drafts were received by the bank February 19, and 
were that day presented and by Looschen orally ac- 
cepted, he promising to call and pay them in a few days. 
When the first draft matured Looschen called at the bank 
and asked that it be held, promising again to pay in a 
few days. When the second draft matured the same 
thing occurred. The bank held the drafts, without noti- 
fying plaintiffs, until March 5, when Looschen again 
called and requested the bank to write the plaintiffs ask- 
ing an extension of thirty or sixty days. This was done. 
During this whole period Looschen was indebted to the 
bank about $12,000 on notes and about $3,000 on over- 
drafts. March 7 he conveyed all of his property to the 
bank in satisfaction of this debt, the bank also agreeing 
to pay certain other debts, not including that to plain- 
tiffs, and amounting to about $5,500, according to a com- 
position agreement Looschen had made with such other 
creditors, at the rate of 75 cents on the dollar. The same 
day the bank returned the drafts to plaintiffs, together 
with the letter with which they had been transmitted, 
indorsing across the letter, “Mr. Looschen has sold out 
his business.” After the conveyance to the bank it was 
impossible for the plaintiffs to collect anything. In ad- 
dition to the foregoing facts it should be stated that there 
was evidence tending to show that in this method of 
handling the drafts the bank followed a custom in vogue 
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by it and the only other bank at Hooper. There was 
nothing to show that the plaintiffs knew of this custom. 
Further, the evidence tends to show that prior to March 
y the bank considered Looschen solvent, and the con- 
veyance seems to have been made at the suggestion of 
Looschen and not upon any pressure brought by the bank. 

The court instructed the jury that the drafts being only 
a. means resorted to by plaintiffs to collect the debt, and 
there being no other parties in interest, the bank was not 
required to observe the demands of the law merchant 
with regard to presentment and notice of dishonor of 
commercial paper, but that it was merely a collecting 
agent and bound only to reasonable diligence. So far 
the charge was undoubtedly correct. But the court also 
charged that if the bank pursued the custom prevailing 
at all the banks in Hooper, it was not liable, although the 
plaintiffs were ignorant of that custom. In other instrue- 
tions the facts were rehearsed substantially as they have 
been stated here, and the jury was told that if the facts 
were so found there could be no recovery. Also the jury 
was charged that if it found for the plaintiffs it must find 
for the amount of both drafts. All these instructions 
were evidently disregarded by the jury. Those relating 
to the right to recover were palpably erroneous. A ver- 
dict rendered in plain disregard of the instructions is con- 
(rary to law, and will ordinarily be set aside, whether the 
instructions be good or bad. (Aultman v. Reams, 9 Neb. 
487; Omaha & R. V. R. Co. v. Hall, 33 Neb. 229; Stundiforl 

_t. Green, 54 Neb. 10.) 

In this case, however, there should not be a reversal. 
because the error was in no sense prejudicial to the plain- 
tiffs in error. The only verdict which could properly have 
been rendered under the evidence was one in favor of the 
plaintiffs below. It would bea disgrace to the law if the 
plaintiffs could not recover on the admitted facts of the 
case. True, the holding of the drafts for a reasonable 
time, at the request of the acceptor, might often uot be 
negligent, and might even be the part of prudence; and 
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we by no means intend to hold that a bank holding paper 
for collection merely, may not, as a general rule, obtain 
a preference for a debt owing to itself. Neither the hold- 
ing of the drafts nor the securing of a preference for its 
claim would necessarily charge the bank with liability. 
But the combination of the two facts, under the circum- 
stances here proved, leaves but one inference to be drawn, 
and it is an act of charity to call that inference one of 
negligence. A harsher term might be more appropriate. 
Looschen was in the possession of property of great 
value, his own and subject to execution. He was con- 
ducting a mercantile business. He owed the bank more 
than $15,000. The bank held the drafts from February 
19 until March 7, relying solely on an indefinite promise 
by Looschen to “come in and pay in a few days.” The 
bank did not communicate with the plaintiffs in any way 
until March 5, and then only to ask a considerable exten- 
sion. March 7, and before an answer was or could be re- 
ceived, it appropriated the whole of Looschen’s property 
to itself, not only in satisfaction of its own debt, but as- 
suming at the same time the payment of a large amount 
of other indebtedness, in favor of men to whom it owed 
no duty, and in disregard of the plaintiffs, to whom it was 
bound for the exercise of good faith and reasonable dili- 
gence in their protection. Having taken the property 
and so made it impossible to collect the drafts, it returned 
them, coolly stating that Looschen had sold out his busi- 
ness, but not even then disclosing its own interest or 
share in the transaction. 

The cases cited by the defendants in support of the 
bank's conduct are not in point, and if they were we could 
not regard them as precedents worthy to be followed. 
Courts are not organized to lend their sanction to such 
transactions. The bank’s conduct was not merely negli- 
gent. It was characterized by the utmost bad faith. 
Freeman v. Citizens Nat. Bank, 42 N. W. Rep. [Ta.] 632, 
was a case where drafts had been frequently drawn. Ti 
seems that some had been returned, and the drawers in- 
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structed the bank, “Do not return any more drafts. * * 
Wire us and await reply.” The bank promptly wired 
the drawers of the dishonor of the drafts in question. 
The drawers answered by mail. In the meantime the 
bank had received information which led it to issue an 
attachment for a debt owing to itself. It at once wired 
that fact to the drawers, and on instructions to that effect 
handed the drafts to its attorney. Other attachments 
had been levied which absorbed the assets. Here the 
bank strictly followed special instructions, and informed 
the drawers promptly of the facts. It was of course held 
not liable. Most of the cases cited are adduced in support 
of the proposition that plaintiffs were bound by the cus- 
tom of the Hooper banks in such matters, although not 
aware of such custom. ‘This upon the theory that, the 
collection having been sent without special instructions, 
the customer is presumed to have intended that the bank 
should pursue its usual course. Such cases are Farmers 
Bank & Trust Co. v. Newland, 831 8. W. Rep. [Iy.] 38; 
Sahlien v. Bank of Lonoke, 168. W. Rep. [Tenn.] 373. But 
all such cases state or clearly imply that the custom must 
be both lawful and reasonable. In Crouse v. First Nat. 
Bank, 33 N. FE. Rep. [N. Y.] 301, the customer had been 
promptly informed of the bank’s acts and had ratified 
them. In sending the collection plaintiffs did not assent 
‘by implication to a custom that the bank should be negli- 
gent or that it should practice a fraud upon them. A case 
much like this, but where the conduct of the bank had 
been by no means so reprehensible, is Mound City Paint & 
Color Co. v. Commercial Nat. Bank, 9 Pac. Rep. [Utah] 709. 
It is claimed that there was no proof of damages; that 
is, that it was not shown that had the bank been diligent 
the drafts could have been collected. In such cases it is 
usually impossible to show with certainty that if due care 
had been observed the collection would have been made. 
The law is not so rigid in its requirements for the pro- 
tection of the negligent agent. It is only necessary to 
show a reasonable probability that with due care the col- 
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lection would have resulted. The burden then rests on 
the defendant to show that there was no damage. (Fahy 
v. Fargo, 17 N. Y. Supp. 344. See, too, First Nat. Bank of 
Meadville v. Fourth Nat. Bank of City of N. Y., 77 N. Y. 320; 
89 N. Y. 412; Trinidad Nat. Bank v. Denver Nat. Bank, 4 
Dill. [U. 8.] 290.) In this case it was shown that until 
March 7 Looschen continued to conduct bis business and 
owned property subject to execution to the value of $15,- 
000 at a conservative estimate. The bank saw fit to take 
it that day to satisfy a debt of over $15,000 and agreed at 
the same time to pay therefor several thousand dollars 
more. Looschen had been permitted to overdraw his ae- - 
count about $3,000, and the cashier testifies that any 

checks that he might have drawn before Mareh 7 would 

have been paid. Certainly it would appear from these 

facts that had the bank been diligent in seeking payment 

of the drafts, or in returning them, or in notifying the 

plaintiffs of the facts, it is reasonably probable that pay- 

ment would have been obtained. It is suggested that 

there was no ground of attachment and that the plaintifts 

could not have otherwise proceeded with sufficient celer- 

ity to realize their debt. But if Looschen weve honestly 
disposed it is clear that he could have paid. If he were 

otherwise disposed and had undertaken to evade plain- 

tiffs, a cause of attachment would have arisen and the 

process would have been clearly effectual. The only vice: 
in the verdict is that it was not for the amount of both 

drafts, and defendants cannot complain of that. 


AFFIRMED. 


NATHAN MERRIAM V. ANDREW MILES, EXECUTOR, ET AL. 
FILeD AprIv 8, 1898. No. 7901. 
1. Principal and Surety: ASSUMPTION oF MorTGAGE: Co-TENANTS. 


One of several co-tenants of land incumbered by mortgage, who 
buys the interest of his co-tenants and, as a part of the considera- 
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tion, assumes and agrees to pay the mortgage debt, becomes, as 
among the parties to that contract, the principal debtor, and the 
vendors become his sureties. 


While, by such a transaction, the rights or 
duties of the mortgagee cannot be changed without his consent, 
and he may enforce his original contract according to its terms, 
still, if he makes new contracts with the parties to the agreement, 
with knowledge thereof, he must do so with regard to the rights 
of those who are, among the morigagors, sureties. @ 


2. 


EXTENSION OF TIME FoR PAYMENT. Therefore, if, 
with knowledge of the changed relationship of the mortgagors, as 
among themselves, one purchases the notes secured by the mort- 
gage, and at the same time enters into a contract, on valid con- 
sideration, to definitely extend the time of payment by him who 
has become the principal debtor, and this without the consent of 
the sureties, he thereby releases the sureties. 


4, ou : : Noricr, Evidence examined, and held insuf- 
ficient to show that the creditor in such a case had not notice of 
the relationship of the debtors to one another. : 


Brror from the district court of Douglas county. 
Tried below before AMBROSE, J. Reversed. 


Wharton & Baird, for plaintiff in error. 
F. B. Tiffany and.W. T. Nelson, contra. 


f 
IRVINE, C. 


Andrew Miles and James W. Vinton, executors of the 
will of John L. Miles, deceased, and James Thompson 
brought this action against Nathan Merriam, Charles T. 
Brown, Patrick Egan, and H. J. Cosgrove to recover on 
eight promissory notes for $1,000 each, executed by the 
defendants to William M. Clark and transferred to John 
L. Miles and James Thompson. Of the defendants, Mer- 
liam alone was served with process. As a defense he 
pleaded that the notes were made to Clark in part pay- 
ment for a tract of land purchased jointly by the makers, 
and were secured by mortgage on the land purchased, 
which was afterwards platted into lots as an addition to 
Lincoln; that, before the notes were sold to Miles and 
Thompson, Merriam, Egan, and Cosgrove sold their re- 
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spective interests in the land to Brown, their co-tenant, 
and co-maker of the notes, who, in the deed of conveyance 
and as a part of the consideration assumed and agreed to 
pay these notes; that afterwards, for a valuable consid- 
eration, Miles and Thompson entered into a written 
agreement with Brown, whereby they extended the time 
of payment for four years, and agreed to accept partial 
payments on certain designated terms, and also agreed to 
and did release from the lien of said mortgage twenty- 
eight of the lots included therein; that Merriam was not a 
party to such agreement, and that, “as between said 
Brown and this defendant, this defendant was and re- 
mained only a surety upon said notes, which was well 
and fully understood by the said Miles and Thompson at 
the date of the execution and delivery of said agreement.” 
The reply contains a peculiar negative pregnant in meet- 
ing the last averment quoted from the answer. It is as 
follows: “Plaintiffs deny that as to the payment of the 
notes set out in plaintiffs’ petition Charles T. Brown be- 
came the principal and the defendant Merriam surety 
thereon, with the full understanding of the said John_L. 
Miles and James Thompson at the date of the purchase ~ 
of said notes.” This is followed by averments that at the 
time of the purchase of the notes five of them were over- 
due and the time of payment had been extended by the 
then holder, and that the written agreement made by 
Miles and Thompson was merely in ratification of the 
agreement for an extension theretofore in force. The 
court, the case having been tried without a jury, found 
specially the facts almost as the defendant asserted them, 
but on the issue of notice to Miles and Thompson of the 
changed relationship between Brown and the other mak- 
ers found that they had no notice thereof and did not con- 
sent thereto. On these findings it was held that Merriam 
was not discharged, but that he was entitled to a deduc- 
tion from the amount of the notes of the value of the 
twenty-eight lots released by Miles and Thompson from 
the lien of the mortgage. Judgment was entered against 
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Merriam for the amount thus ascertained, and Merriam 
has brought the case here for review. There can be no 
doubt of the correctness of the findings of fact, except 
with regard to notice. Indeed defendant in error con- 
cedes that the facts are not open to dispute except as to 
the ‘change in relationship between Brown and his co- 
makers, and with regard to notice; and on the former 
issue the ultimate facts are not open to controversy. It 
is shown beyond peradventure that Brown bought the 
property and as a part of the consideration agreed to pay 
the debt. It is not shown that the holder of the note was 
a party to that contract. The only question here is as to 
the legal effect of those facts on the duties of the holder. 

It is asserted on behalf of the plaintiffs that, unless the 
holder was a party to the agreement, or afterwards rati- 
fied it and aecepted the new liabilities thereby created, 
he was not bound in any respect thereby, and could for all 
purposes continue to treat all the parties to the instru- 
ments as principals and deal with them on that basis. 
We do not think that so broad a statement of the law is 
warranted by reason or the authorities, although some 
cases are found which go to that extent. The doctrine 
has been frequently recognized by this court that, where 
one buys land incumbered by a mortgage, and covenants 
to pay the mortgage debt, or as part of the consideration 
assumes the payment thereof, his promise creates a princi- 
pal obligation which the mortgagee may enforce against 
him. (Cooper v. Foss, 15 Neb. 515; Keedle v. Flack, 27 Neb. 
836; Rockwell v. Blair Savings Bank, 81 Neb. 128; Reynolds 
v. Dictz, 39 Neb. 180; Grand Island Savings & Loan Ass'n. v. 
Afoore, 40 Neb. 686; Meehan v. First Nat. Bank of Fairfield, 
44 Neb. 213; Green v. Hall, 45 Neb. 89.) It follows, as a 
logical consequence, that thereupon the vendor becomes 
in effect a surety, and the vendee the principal debtor, 
that is between themselves. (Puine v. Jones, 76 N. Y. 274; 
ITuyler v. Atwood, 26 N. J. aq. 504; Flagg v. Geltmacher, 98 
Ill. 298.) Of course there can be no change without the 
knowledge and consent of the mortgagee which can affect 
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his rights. He need not look at all to the vendee unless he 
so elects. He need surrender no rights against the vendor 
unless he so elects; but it by no means follows that 
because he is not contractually bound by the contract 
between them, he may, after learning thereof, enter into 
new relations with one of the parties, in disregard of the 
rights of the other. He may enforce his rights as they be- 
fore existed, but if he undertakes, after notice of the 
changed relationship between the other parties, to deai 
with one of them by changing his own contractual obliga- 
tions with him, he must regard the rights which he knows 
the third person has acquired. The rule which releases a 
surety, when the creditor, without the surety’s consent, 
enters into a valid contract extending the time of pay- 
ment, is founded on equitable considerations, and dors 
not arise from an implied provision of the original con- 
tract. Where the relationship is, or has become, that of 
principal and surety, the duty to regard the surety’s 
rights exists, although the creditor may himself sustain 
such a relationship that in enforcing his own rights he 
may treat both as principals. In practically all the cases 
on this subject the duty of the creditor in this behalf is 
made to arise from his knowledge of the relationship ex- 
isting between the debtors as between themselves, not. 
upon the existence of the relationship of principal and 
surety as between them and the creditor. In Paine ct. 
Jones, supra, a mortgagee, with knowledge that the land 
had been sold and that the vendee had assumed the debt, 
agreed with the vendee to abrogate a clause in the mort- 
gage whereby the mortgagor, on partial payment, might 
require partial releases of the land mortgaged. It was 
held that the mortgagee “was under an equitable obliga- 
tion to do nothing to affect or alter the rights of the 
surety,” and that the vendor was therefore discharged. 
So in many cases similar in principle, the discharge of the 
surety is made to depend on the knowledge by the cred- 
itor of the existence of the relationship between principal 
and surety, and not on the form or nature of the contract 
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as between the creditor and the debtors. (Bank of British 
Columbia v. Jeff's, 15 Wash. 280; Behrns v. Rogers, 40 S. W. 
Rep. [Tex.] 419; Wilson v. Foot, 11 Met. [Mass.] 285; 
Morgun v. Thompson, 60 Ja. 280; Lamson v. First Nat. Bank, 
82 Ind. 21.) It is not necessary, for reasons which will 
presently appear, to determine whether this knowledge 
must exist at the time one becomes a creditor, or whether 
it binds the creditor if possessed at the time the extension 
is given. We conclude on this branch of the case that 
while the holders of the note were not parties to the con- 
tract changing the mutual relationship of the makers, 
still Brown had, as between him and Merriam, become 
the principal debtor and Merriam the surety, and that the 
plaintiffs were bound to do nothing to injure Merriam, 
by way of extension or otherwise, if they knew of that 
relationship at the time they bought the notes—perhaps - 
at the time they made the extension. 

The case therefore turns on the fact of notice, and we 
shall treat the averment quoted from the reply as putting 
that fact in issue, and examine the evidence to ascertain 
whether the special finding thereon is sustained by the 
evidence. It appears that the notes sued on had passed 
from Clark, the payee, to the Clark & Leonard Investment 
Company, and that five of them were some montlis over- 

_ due. Brown desired an extension thereof and himself ar- 
ranged with Miles and Thompson to buy them and grant 
the extension. He paid Miles and Thompson about $1,000 
as a bonus to induce them to purchase the notes and grant 
the desired extension. After this was negotiated a repre- 
sentative of the investment company took the notes to 
. Omaha and there the transfer was completed, the written 
agreement for an extension being made the same day and 
evidently as a part of the same transaction. Brown nego- 
tiated both the sale and the extension, and it was his 
desire for the extension that led him to bring about the 
sale. This contract for the extension recites the purchase 
by Miles and Thompson, “this day,” of the notes in suit 
und one other, and that “Charles T. Brown is the present 
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owner of said addition and agrees to pay the said notes as 
hereinafter agreed upon.” Then follow the terms of the 
extension and the agreement pleaded to release twenty- 
eight lots from the mortgage lien. This was certainly 
evidence tending very strongly to show that Miles and 
Thompson had knowledge of Brown’s and consequently 
of Merriam’s position. It expressly recites the transfer 
of the property to Brown, or at least the present owner- 
ship in Brown, and it is not contended that the nature of 
the paper and the former condition of the title were un- 
known. Indeed Brown testifies that Miles visited the 
land with him and examined it to ascertain whether it 
afforded sufficient security, showing that Miles and 
Thompson were buying with reference to the mortgage 
and must have been on inquiry as to litle. It does not 
appear that they had actual notice of the deed to Brown, 
which discloses his obligations to the former owners, and 
we need not decide whether they were charged with 
notice, because, in addition to the very strong evidence 
afforded from the recitals in the contract, and the circuim- 
stances leading to the sale of the notes, Brown testifies 
that John L. Miles actually knew of his purchase of the 
property. Against this we have only the testimony of 
Andrew Miles that he did not know of these facts. An- 
drew Miles was a book-keeper for Miles and Thompson, 
and seems to have taken an active part in the final trans- — 
fer of the paper, but he does not say that he knew all that 
the purchasers themselves knew. He indeed says that he 
does not know what knowledge his brother, John L. Miles, 
possessed, and Brown testifies, without contradiction, 
that it was with John L. Miles that the negotiations took 
place, and he did know. Andrew’s testimony as to his 
own ignorance is clearly insufficient, in view of the con- 
tract itself and the other evidence, to sustaiu the finding 
that Miles and Thompson had not notice. 

It is asserted that the extension had been granted be- 
fore the notes were sold; that the written contract was 
merely evidence of a ratification thereof by the purchas- 
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ers. This assertion is founded upeo a memorandum 
appearing on the back of each note, “payment of within 
note extended to March 17, 1893.” Anarew Miles testifies 
that this was on the notes when they came into his charge 
on the day of purchase. There is no evidence as to who 
made the memorandum or why it was made or when, 
except that when Andrew Miles got the notes it was there. 
Brown, however, testifies that there had been no exten- 
sion by the former holdeis so far as he knew, and the 
irresistible infevence from all the proof is that the very 
purpose of the sale was to procure the extension, The 
indorsement may have been made, and probably was 
nade, contemporaneously with the sale to plaintiffs. 
Certainly the unexplained memorandum cannot be taken 
to prove an extension for a valid consideration by the 
former holders. We are compelled to hold that the find- 
ing that plaintiffs were withont notice of the rights of 
Merriam is not sustained by the evidence in the case. 


REVERSED AND REMANDED. 


Horace A. GREENWOOD V. ERIE W. FENTON BT AL. 
FILED APRIL 8, 1898. No. 7991. 


Statute of Limitations: INTEREST ON JUDGMENT: EXTENSION oF TIME. 
A agreed with B that if B would purchase a judgment against A 
the latter would pay B ten per cent interest on that judgment and 
another in favor of B, instead of seven, the rate each bore. The 
object was to obtain an extension of the time of payment. About 
five years thereafter A paid both judgments with interest at seven 
per cent, acecrding to their terms. B then sued for the additional 
interest. Held, That the promise, while in a sense collateral, was 
to pay interest as such, and that the interest was not payable until 
the principal should be paid, that therefore the statute of limi- 
tations had not run. 


ERROR from the district court of Gage county. Tried 
beluw before BusH, J. Leversed. 
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hE. N. Kauffman, for plaintiff in error. 

A. Hai dy, contra. 

IrnvINE, C. 

In 1888 a decree was rendered against Erie W. Fenton 
and Addie ©. Fenton, his wife, foreclosing two mechan- 
ics’ liens, one in favor of the National Lumber Company 
and one in favor of Horace A. Greenwood. Soon there- 
after the claim of the lumber company was purchased 
by Greenwood. The decree then stood without action 
until five years, less a few days, from its rendition, when, 
an order of sale having been issued, Fenton paid it in full. 
Greenwood then brought this action against the Fen- 
tons, alleging that the Mentons had agreed that if he 
would purchase the judgment of the lumber company, 
they would pay him ten per cent interest on both judg- 
inents, they theretofore bearing only seven per cent. The 
prayer was for the additional three per cent on the 
amount of the judgments. The answer was a general 
denial of the contract, a special denial by Mrs. Fenton 
of her husband’s authority to so contract on her behalf, 
and a plea of the statute of limitations. There was a 
verdict and judgment for the defendants. 

The plaintiff assigns as error the giving of two instruc- 
tions with reference to the statute of limitations, and the 
refusal to give one on that subject requested by the 
plaintiff. The instructions given were to the effect that 
_if four years had elapsed from the expiration of what 
would be a reasonable time for the payment of the judg- 
ment, before the commencement of the suit, the verdict 
must be for the defendants. The court evidently took 
the view that, there being no time fixed during which 
plaintiff should not enforce his judgment, and it being 
evident that Fenton had induced him to purchase the 
lumber company’s judgment in order to obtain an ex- 
tension of some kind, the contract, in effect, was that 
plaintiff was to forbear a reasonable time, and that the 
statute of limitations began running against the demand 


e 
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for the additional interest from the expiration of such 
reasonable time. Certainly these instructions were 
wiong. They could only be right if the contract were 
to be construed as wholly collateral to the original debt, 
and then as contemplating the payment of additional 
interest independent. of the payment of principal and at 
and only for a reasonable time after the judgment was 
bought. Collateral to the principal debt the agreement 
certainly was to a certain extent, but the evidence in no 
way supports any such theory of the duration of the 
agreement. As testified to by plaintiff’s witnesses, the 
agreement was generally to pay ten per cent interest on 
the judgments—a rate which would endure until the debt 
should be paid. Even if periods for paying the interest 
had been agreed upon, and if the contract were so far 
independent of the debt that the statute would run from 
the time an installment of interest became due, it is plain 
that several years’ additional interest had accrued within 
the statutory period and recovery could be had for this 
in any event. Butas the case must be retried it is proper 
.to give our views with more certainty as a guide for the 
court in the next trial. The agreement, if it existed, 
while it perhaps did not merge into the judgments and 
become, strictly speaking, a term injected therein, still 
was an agreement to pay interest as interest. No time 
of payment was fixed; and in such case the interest, 
always an incident to the principal debt, is deemed paya- 
ble therewith, and the statute does not run against the 
interest until the debt is barred. (French v. Kennedy, 7 
Barb. [N. Y.] 452; Bander v. Bander, 7 Barb. [N. Y.] 560; 
De Cordova v. City of Galveston, 4 Tex. 470; Grafton Bank v. 
Doe, 19 Vt. 463.) Under the plaintiff's theory of the facts 
the plea of the statute of limitations was not available; 
the defendant did not set up a different contract which 
might make it available, but denied the contract alto- 
gether. As the verdict may have been based entirely on 
this defense, the error was prejudicial. 


REVERSED AND REMANDED. 
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FRANZ WERNER ET AL., APPELLANTS, V. Peter E. Iver 
ET AL., APPELLEES. 


FILED APRIL 8,1898. No. 7965. 


1. Partnership: JupGMENTs: EXECUTIONS: DISTRIBUTION OF PROCEEDS. 
A partner, without authority from his copartner, signed the firm 
name to notes as security for a stranger and not given with any 
reference to the firm business. The firm was not then in debt or 
contemplating becoming so. Thereafter firm debts were incurred. 
Judgment was regularly recovered against the firm on the notes. 
There was no charge of fraud or collusion. Execution was levied 
on the partnership property, and the firm creditors having recov- 
ered judgments, they, too, caused executions to be levied on the 
same property, and then brought suit to have the proceeds of the 
property first applied to the satisfaction of their demands. Held, 
That they were not entitled to such relief. 


2. 


: EsToppEeL. Under such circumstances the partner 
who did not sign the notes was precluded from asserting, after 
suffering judgment thereon, that he or the firm was not bound, 
and creditors, in the absence of fraud, had no greater right. 


APPRAL from the district court of Douglas county- 
Heard below before DUFFIn, J. Affirmed. 


B.N. Robertson, for appellants. 
Lake, Hamilton, & Maxwell, contra. 


IRVINE, C. 


Henry Voss and William Voss were partners as Voss 
Bros., in the wall-papering business. May 29, 1893, 
Henry Voss signed the firm name to two notes drawn in 
favor of Peter E. Tler, and signed also by G. A. Ackerman 
and B.C. Voss. The consideration of these notes did not 
move to the firm, but, on the other hand, they were given 
in payment of rent of a building occupied by B. C. Voss 
and Ackerman and used in another business. Judgment 
was rendered against the firm on one of the notes August 
12, 1893, and on the other October 24. Subsequently 
judgments against the firm were recovered by Werner 


VOL. 54] JANUARY TERM, 1898. ayes 


Werner v. ller. 


and Henry Lehman, both on debts incurred by the firm of 
Voss Bros. in the prosecution of its business. Executions 
on the Ler judgments were levied on the firm property, 
and later executions on the Werner and Lehman judg- 
ments were levied on the same property, subject to the 
prior levies. Then Werner and Lehman brought this suit 
to require the proceeds of the sale of the firm property 
80 levied upon to be first applied to the satisfaction of 
their judgments. Their theory was that the debts repre- 
sented by their judgments being strictly partnership 
debts, were entitled to satisfaction out of the partnership 
property before the debt of [ler, which did not originate 
out of the partnership business, and which was, it is 
claimed, created by Henry Voss without authority. The 
property levied upon was, by order of the district court, 
sold and the proceeds paid into court to await the event 
of this suit. On final hearing the court found for [ler and 
ordered the fund in court to be applied on the Der judg- 
ments. The plaintiffs appeal. 

The plaintiffs assert that Henry Voss, being without 
authority to bind the firm on matters outside the scope 
of its business, the debt must be treated as his individual 
debt, notwithstanding the judgment against the firm, and 
they then invoke the doctrine of equity, that partnership 
assets are to be first applied to the payment of partner- 
ship debts. The facts do not call for an application of 
that doctrine. It has been held that such doctrine is not 
based on the theory that a partnership creditor has a lien 
on the partnership assets, for, merely as a general cred- 
itor, he has no such lien. It is based on the presumption 
that credits have been extended to the individuals on the 
faith of their individual assets, and to the partnership on > 
the faith of the partnership assets. (Richards v. Le Veille, 
44 Neb. 38.) The right to require such application is, 
indeed, not a primary right of the creditor, but a deriva- 
tive right, traced through the primary right of the part- 
ner not liable for the debt as a partner, to have such appli- 
eation made. It is not averred or proved that when the 

41 
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Tler debts were incurred the partnership was insolvent. 
It does not appear then that the firm owed a dollar. Even 
when the [er judgments were recovered none of the debts 
to plaintiffs had been incurred except about $40 to Leh- 
man. While there is evidence that Wiliam Voss did not 
authorize Henry to sign the ller notes and did not then 
know of them, he might ratify the act, at least unless such 
ratification would operate as a fraud on partnership 
creditors. There is no pretense that the Her judements 
were not obtained on due service of process and witli per- 
fect regularity, and there is no charge of collusion or 
fraud. If William Voss desired to repudiate his brother's 
acts he should have done so in the suit brought on the 
notes. Suffering judgment then to go against the firm 
precluded him from thereafter questioning the debt. 
Without setting aside those judgments for irregularity, 
fraud, or some equally potent cause, he could not there- 
after assail them. As the plaintiffs were not existing 
creditors, and there is no charge that the debts to Her 
were incurred or the judgments suffered in contemplation 
of creating debts, the plaintiffs can assert no rights which 
William Voss did not possess. It-follows that the debts 
to Ter, if they were not in the first instance firm debts, 
became so on the rendition of the judgments against the 
firm. They are now as much so as the debts to the plain- 
tiffs, and all must be satisfied in the legal order of priority 
of liens. The consideration for the creation of the debts, 
or the application of that consideration to partnership 
business, does not, under the facts of the case before us, 
become material. 
AFFIRMED. 
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NELSON MorRIS, APPELLEE, V. ANDREW HAAS, 
APPELLANT. 


FILED APRIL 8, 1898. No. 7684. 


1, Consent to Reference: EstorrEt: APPEAL. A defendant to an at- 
tion in which an accounting is prayed, who consents to an order 
of reference and proceeds according to the analogies of a suit in 
equity, cannot on appeal be heard to say that the action was es- 
sentially of a legal character, and should have been so treated. 


2. Accounting: COUNTER-CLAIM: PLEADING: EsTorPEL. One who, by 
his answer to a petition for an accounting, joins issue on the facts, 
pleads a counter-claim, and himself prays an accounting of all 
the transactions cannot be afterwards heard to allege that the 
petition did not contain averments sufficient to entitle the plaintiff 
to demand an accounting. 


8. Consent to Reference: PARTICIPATION IN TRIAL: EsToprEenL. One 
who consents to an order of reference directing the referee to re- 
port his “conclusions” and then proceeds before the referee, after 
the expiration of the time limited in the order, participating in 
the production of evidence and asking the referee to pass upon 
questions of law and fact, and who, afier the evidence has been 
taken, stipulates for an extension of time for the referee to file his 
‘decision,’ cannot, after the filing of an adverse report, be heard to 
say that the referee did not proceed within the time first fixed, 
or that he was not authorized to find the facts. 


4. Partnership: ACCOUNTING: EVIDENCE. Books of account, kept by 
one partner and showing his transactions with the other, to which 
accounts the other had access and which he from time to time 
examined, and which, after the business ceased, he admitted to 
be correct, are admissible in evidence on an accounting between 


them. 


5. Accounting: EvIDENCE. The evidence on certain issues of fact ex- 
amined, and certain findings set aside because not sustained 
thereby. 


APPEAL from the district court of Douglas county. ° 
Heard below before FERGUSON, J. Modified. 


Bartlett, Baldrige, & De Bord, for appellant. 


Wharton & Baird, contra, 
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IRVINE, C. 


The petition in this case alleges two partnership con- 
tracts between the plaintiff and the defendant, the one 
made in 1883 having for its object the purchase and 
operation of a cattle ranch in Colorado and Utah, usually 
called by witnesses the “Two-Bar Ranch,” the other made 
in 1887 for the operation of a feeding ranch at Herman, in 
this state. The petition charges that in each instance the 
money for the purchase and operation of the ranch was 
furnished by plaintiff under an agreement that he was to 
receive interest thereon; that defendant was to devote his 
time, skill, and attention to the conduct of the business; 
and that profits or losses were to be shared or borne. 
equally. It then charges that large losses were incurred; 
and further, that Haas had failed to account for a portion 
of certain large advances that Morris had made to him 
for use in the joint undertakings. Amounts are in all 
cases alleged with certainty, and the prayer is for an ac- 
counting of the various transactions, and for judgment 
for $85,485.15, with interest. April 4, 1892, an answer 
was filed admitting the partnerships essentially as 
charged, but traversing some details of the contracts al- 
leged, and pleading that profits had accrued for which 
plaintiff refused to account. The answer closed with a 
prayer for an accounting. April 15, 1892, an order was 
made by consent of parties, referring the case to Edgar 
H. Scott, Esq., “to take the testimony in this case, and 
said referee is hereby authorized and directed to take the 
testimony in this cause and report the same to the court, 
together with his conclusions, * * * within 90 days 
from the date hereof.” It would seem that nothing was 
done under this order until October, when the referee 
took the oath. It does not appear that any orders were 
made extending the time for the referee to act, but from 
time to time stipulations were entered into for the further 
taking of testimony and the extension of time to report. 
The taking of testimony was begun October 4, 1892, and 
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continued at intervals until March, 1894. Pending the 
taking of testimony, and January 15, 1894, an amended 
answer was filed substantially changing the issues. This 
amended answer admitted that there had been an agree- 
ment for a partnership in the T'wo-Bar Ranch, but alleged 
facts amounting to an exclusion of the defendant there- 
from on June 10, 1884. With regard to the Herman 
ranch, it denied the partnership and alleged that defend- 
ant purchased that ranch for the plaintiff and was to have 
a one-third interest therein for his services. By way of 
counter-claim four other transactions or business ven- 
tures were alleged, which will later be noticed. The 
amended answer also prayed for an accounting. 

The referee reported June 138, 1894, finding nearly all 
the issues in favor of the plaintiff, and finding due him 
$63,212.09. Nunierous exceptions were taken and a mo- 
tion was made to set aside the report. This motion was 
overruled and judgment entered on the referee’s findings. 

The defendant asserts that the proceedings, from the 
facts alleged, should be in the nature of an action at law, 
and not in equity. If this were true, so far as the district 
court was concerned it would only go to the method of 
trial, and the defendant, by consenting to the reference, 
waived the objection. (Shewin v. Gaghagen, 39 Neb. 238.) 
So far as the question could be raised here it would only 
affect the defendant's right to have the case reviewed in 

_,the manner he has brought it here, by appeal. 

It is urged that the petition does not contain the nec- 
essary allegations to entitle the plaintiff, as a partner, 
to an accounting, in that it neither pleads a past dissolu- 
tion nor prays for a present one. But it anpears—if not 
by the petition, certainly by the answer—that whatever 
business connections had existed between the parties 
were severed before suit brought. Moreover, in both an- 
swers the defendant himself prayed for an accounting. 
He went on before the referee for about two years taking 
the account, and by counter-claim he injected into the 
accounting matters not embraced within the original pe- 
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tition. He cannot now be heard to say that the court 
should not have allowed the accounting both parties 
asked. 

The report of the referee is assailed on the ground that 
he acted after his authority had expired by limitation of 
time, and beyond his original powers. On the latter 
point the argument is that he had power only to take and 
report testimony, and not to find the facts. The order of 
reference, directing the referee to take the testimony and 
report the same with his “conclusions,” lacks certainty. 
Under our practice it is customary to speak of findings of 
fact and conclusions of law; but necessarily such con- 
clusions can only be reached after the facts have been 
found. It would seem, therefore, that “conclusions” in 
the order was not used in its narrower and more technical 
sense, but included the finding of the facts as well as the 
ascertainment of the law applicable thereto. Both par- 
ties evidently so understood the order. During the taking 
of testimony the defendant asked of the referee leave to 
file an amended answer. Probably the referee would not 
in any case have power to so reform the pleadings, but the 
application shows that the defendant construed the order 
of reference as conferring wide judicial authority and not 
as merely constituting the referee an examiner to take 
the proofs. At the close of the plaintiff’s case the de- 
fendant asked the referee to dismiss the case because the 
proof was insufficient. This certainly showed that he 
considered the referee authorized to pass upon the evi- 
dence. May 11, 1894, counsel for defendant signed a stip- 
ulation to extend the time for the referee “to make up and 
file his report and decision.” It is very clear that until 
the defendant was confronted with an adverse report he 
never sought to question the referee’s authority, and now, 
after submitting to the proceeding and taking part 
therein for about two years, and after the taking of thou- 
sands of pages of proof, he cannot be heard to question it. 
(Moline, Milburn & Stoddard Co. v. Wood Mowing & Reaping 
Machine Co., 49 Neb. 869.) 
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The findings of the referee are vigorously assailed as 
not sustained by the evidence. The argument is largely 
directed to the credibility of the plaintiff and his wit- 
nesses—a question for the trier of fact in the district 
court, and by him determined. So far as the issues con- 

cern the nature of the contracts with reference to the 
ranches, there can be no doubt that the findings receive 
substantial support in the evidence. Much argument is 
addressed to the proposition that the contracts, in any 
view of the evidence, lacked certain essentials of a part- 
nership, especially mutual agency and authority. There 
is no question involved of the improper exercise of such 
powers, the critical issue is merely whether there was an 
agreement that Haas was to share the liability for losses. 
That point established, and the evidence certainly tends 
to establish it, it makes no difference whether or not we 
are to designate the arrangement by the name of part- 
nership. 

The sufficiency of the evidence to establish the amounts 
found by the referee depends largely on the admissibility 
of certain accounts in evidence. These were from the 
private books of Morris, kept by his book-keepers in Chi- 
cago, and were not, in any proper sense, partnership ac- 
counts. They were rather the personal accounts of Morris 
with his partner. Moreover, we are inclined to concur 
with the defendant in the conclusion that they were not 
shown to be admissible under the statute as private en- 
tries on behalf of the person making them. We have, 
however, the testimony of several witnesses that these ac- 
counts were made up in part from statements sent by 
Haas to Morris, and that statements in the form of tran- 
scripts from these books were from time to time sent by 
Morris to Haas. Further, that during the whole period to 
which the proof relates, Haas was several times each year 
in Chicago and had access to these accounts, and did from 
time to time examine them and at times suggested correc- 
tions, which were made after investigation of the facts. 
Finally, after the joint transactions had been terminated, 
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Haas examined the books and pronounced them correct. 
They were thus admissible in much the same way as a 
statement of account, received and retained without ob- 
jection, and also as an affirmative admission of one of the 
parties. 

We must be excused from a detailed review of the 
enormous volume of evidence before us. It has been ex- 
amined, and, except in the particulars now to be noticed, 
has been found to sustain the findings. . 

When we reach the referee’s treatment of the counter- 
claims we encounter more difficulty. The defendant 
alleged that under instructions from Morris he superin- 
tended the construction and operation of an establish- 
ment at'South Omaha known as the Union Rendering 
Works; that a corporation was formed, to which the 
works were transferred, and that Morris, who controlled 
the stock, agreed that Haas should have one-fourth of the 
stock for his services. It was also averred that this stock 
had been in fact delivered, but that by fraudulent means 
Morris had repossessed himself thereof and had refused 
to surrender it. The finding on this subject in favor of 
plaintiff is sustained by proof that the stock in question 
was issued to Haas only to enable him “to attend the 
meetings” of the corporation, and that when the cer- 
tificate was sent him it was with express instructions to 
indorse it to Morris and send it back to him, which was 
done. No interest was shown in Haas. The defendant 
also bought for Morris certain cattle and fed them at the 
Willow Springs Distillery at Omaha. He claims that he 
was to have one-third the profit for this service. The 
finding adverse to him on this subject is sustained, be- 
cause there is no proof of any profit. Haas testified that 
he did not know whether there was a profit, but that there 
was a profit of $10 to $12 a head on other cattle similarly 
handled that season. Such evidence was incompetent to 
prove a profit on these cattle. 

During a large portion of the time occupied by the 
amicable business relations of the parties, defendant was 
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engaged in purchasing cattle on the South Omaha market 
and shipping them to Morris in Chicago. He claims he 
did so under a contract whereby he was to receive $5 per 
car load for his services in that behalf. The referee found 
that he was entitled to no compensation. This finding 
must have been based on certain testimony by Morris and 
his son that Morris owned Haas’ time, and that they could 
eall on him for any service they chose. When this proof 
is examined it will be found that it consists merely of 
statements of the conclusions or inferences of the wit- 
nesses as to the nature of the contracts, and that such 
inferences are wholly unwarranted. Mr. Morris may have 
thought that when he entered into the partnership con- 
tracts with Haas he was acquiring a slave, but he had no- 
right to think so. Such an inference is repugnant to the 
theory of either party—to that of Haas because accord-. 
ing to him each venture stood on its own footing, there. 
being no interdependence; to that of Morris because ac-. 
cording to him the ranch partnerships were joint business: 
ventures, each party assuming his share of the risk, and. 
Haas not in any manner becoming Morris’ servant. They 
were partnerships towards which Morris advanced the 
money, and Haas gave the skill and attention necessary 
for their conduct. Morris was no more entitled to Haas” 
time outside the partnership, to assist Morris in his pri-. 
vate business, than Haas was entitled to the whole of 
Morris’ fortune, not embarked in the ranches, to assist. 
Haas in his own private ventures. Against this arrogant. 
assertion of human ownership made by Morris we have. 
the undisputed fact that the services were rendered, and 
that at Morris’ request, and the strong antecedent improb- 
ability that either party contemplated that such services: 
should ke gratuitously performed. We also have uncon- 
tradicted proof that the compensation which Haas says. 
he was to receive was a reasonable compensation, and we. 
have Haas’ detailed account of the conversation leading: 
to and expressing the contract. As to the amount of this. 
item the proof is not very definite. Haas says he bought 
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and shipped for Morris more than 6,000 car loads of cat- 
tle. Morris seems to have kept his books in other particu- 
lars very carefully, and undoubtedly might have shown 
the exact figures, and would have done so if Haas had 
overstated them. We must allow this item according to 
such proof as we have, that is to the amount of $30,000. 
Precisely in the same situation stands a claim for $250 for 
services in purchasing cattle in Kentucky. In this in- 
stance there is no dispute as to the value of the services. 
This item must also be allowed. 

The referee calculated interest on all items from Sep- 
tember 1, 1890. The judgment is modified by deducting 
therefrom the sum of $30,250, with interest at seven per 
cent from the date last mentioned. 


° 


JUDGMENT ACCORDINGLY. 


BROWNELL & COMPANY V. JOHN A. FULLER ET AL 
FILED APRIL 21,1898. No. 9876. 


Bill of Exceptions: ALLOWANCE BY DEruTY CLERK. In cases where the 
clerk of the district court is authorized to settle bills of exceptions, 
the act may be performed by a deputy, it not being shown that 
the principal is absent. 


MorTIoN to quash bill of exceptions. Overruled. 
B. N. Robertson, for the motion. 
Lane & Murdock and Congdon & Parish. contra. 


PER CURIAM. 


This case is presented on a motion to quash the bill of 
exceptions. The order of allowance is signed “Albyn L. 
Frank, Clerk Dist. Court, by J. D. Harris, Deputy.” The 
principal grounds of the motion are that there is no show- 
ing that the judge was prevented by sickness or absence 
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from his district from allowing the bill, and that the 
deputy clerk is in no instance authorized to perform such 
anact. The former ground seemed to be well taken when 
the motion was filed, but plaintiff in error has since ten- 
dered an additional transcript containing the affidavit on 
which the clerk was authorized to act by section 311 of 
the Code of Civil Procedure. This affidavit is combated 
because not embodied in a bill of exceptions, because it 
is not the best evidence, because no leave to file it has 
been given, and because it was executed before a notary 
public who was one of the attorneys for plaintiff in error. 
It has never been held that the proofs on which authority 
to settle a bill of exceptions depend must themselves be 
embodied in a bill of exceptions. On the contrary, it has 
always been the practice to receive, on a motion to quash, 
independent evidence in this court. The transcript of the 
affidavit is the best evidence. (Code of Civil Procedure, 
sec. 408.) Leave is now given to file it in accordance with 
a motion made for that purpose and the established prac- 
tice of the court. While it is shown to have been executed 
before an officer who was not pernitted to take it, the 
officer was generally empowered to take affidavits, and 
did not act wholly without power. In such case the affi- 
davyit is not a nullity. It was irregular merely. An act 
based thereon was not void. (Horkey v. Kendall, 583 Neb. 
522.) 

We are thus brought to a consideration of the powers 
of a deputy clerk in such matters. The discussion on this 
subject turns upon section 2, chapter 24, Compiled Stat- 
utes, and section 893 of the Code of Civil Procedure. By 
the former section it is enacted: “In the absence or dis- 
ability of the principal, the deputy shall perform the 
duties of his principal pertaining to his own office, but 
when an officer is required to act in conjunction with or 
in place of another officer, his deputy cannot supply his 
place.” By the latter section it is provided that “Any 
duty enjoined by this Code upon a ministerial officer, and 
any act permitted to be done by him, may be performed 
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by his lawful deputy.” The joint effect and the proper 
construction of these two sections was the subject of in- 
vestigation in Nebraska Loan & Building Ass'n v. Marshall, 
51 Neb. 534, where it was held that the provision in chap- 
ter 24 of the Compiled Statutes relates to the power of a 
deputy to supply the place of the principal in the case of 
the latter’s atsence or disability, and that the provision 
from the Code of Civil Procedure governs as to the gen- 
eral power of deputies in matters enjoined upon or per- 
mitted to officers under that Code. So construed, it was 
held that a deputy sheriff might act for his principal in 
appraising property preliminary to a judicial sale. The 
case is not distinguishable in principle from the one be- 
fore us. 

A final objection to the bill is that no notice was served 
on the defendant in error of the time of presenting the 
bill for allowance. Amendments had been suggested, but 
were all allowed by plaintiff in error and are now incor- 
porated in the bill. In such case, as well as when no 
amendments have been proposed, no notice need be given. 
(Code of Civil Procedure, sec. 311.) 


Mogrion OVERRULED. 


SUPREME TENT OF THE KNIGHTS OF THE MACCABEES OF 
THE WORLD V. ELIZABETH E. KREIG, ADMINISTRA- 
TRIX. 

FILED APRIL 21,1898. No. 9934. 


1. Bill of Exceptions: Timez FoR ALLOWANCE. Assuming, but not de- 
ciding, that the absence from the county of both trial judge and 
clerk during: the period within which a proposed bill of exceptions 
should have been presented for settlement excused a failure to 
have it settled within that time, still the statutory time began to 
run, under that assumption, from the time of the judge’s return, 

- and be was not authorized to allow the bill when it was not pre- 
sented for more than ten days after his return. 


2.-——-: 


The fact that the defendant in error held the pro- 
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posed bill longer than the law permitted did not excuse a subse- 
quent default by the plaintiff in error. 


3, : MOTION TO QUASH: WAIVER. The defendant in error did not 


waive his right to move to quash the bill by appearing before the 
trial judge merely to object to its allowance, nor by failing to file 
the motion until after the time had expired within which the 
plaintiff in error was required to file his briefs to the merits, such 
briefs not having been filed. 


MOTION to quash bill of exceptions. Motion sustained. 
Burr & Burr, for the motion. 
Kelley & Browne and A. R. Talbot, contra. 


PER CURIAM. 


In this case there has been submitted a motion to quash 
the bill of exceptions. The eround of the motion is that 
the proposed bill was not submitted to the judge for al- 
lowance within the ten days allowed by statute for that 
purpose after it had been returned to plaintiff in error by 
defendant in error. Objection was made to the trial judge 
on the same ground. Ife allowed the bill, as is proper in 
doubtful cases, making, however, special findings of the 
facts relating to the question presented. Trom these 
findings it appears that the term of court at which the 
case was tried was adjourned sine die April 5, 1897. The 
full period of eighty days from the time of such adjourn- 
ment seems to have been allowed for presenting the pro- 
posed bill to the defendant in error. Within that time 
and June 21 it was so presented. Defendant in error 
retained the bill until July 7, returning it then and sug- 
gesting certain amendments. The trial judge left the 
county and state July 8, returned July 27, remaining 
until July 31, when he again left and was absent until 
August 18, when he returned. The bill was not presented 
to him for settlement until August 31, when the defend- 
ant in error objected to its allowance at that time, and 
also objected to the judge’s then considering the amend- 
ments which had been proposed. 
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Section 311 of the Code of Civil Procedure, after pro- 
viding that the party excepting shall within a time des- 
ignated present the proposed bill to the adverse party 
for examination, and that the adverse party shall return 
it within ten days after such submission, provides further 
that “the bill and proposed amendments must, within 
ten days thereafter, be presented by the party seeking 
the settlement of the bill to the judge who heard or tried 
the case upon five days’ notice to the adverse party, or his 
attorney of record, at which time the judge shall settle 
the bill of exceptions.” It is asserted that the defendant 
in error is estopped to set up that the bill was presented 
out of time, because counsel for defendant in error held 
the bill sixteen days instead of ten, and that plaintiff in 
error was thereby prevented from giving notice of settle- 
ment and presenting it within the statutory time before 
the judge left the district. What effect the neglect of de- 
fendant in error in this respect would have if the fact 
stood alone we need not determine. It would not excuse 
subsequent negligence on the part of the plaintiff in error. 
Defendant in error contends that there was such subse- 
quent negligence in failing to present the bill, with an 
affidavit of the judge’s absence, to the clerk of the court 
for allowance as the statute authorizes. To this it is an- 
swered that the clerk of the court was also absent. His 
deputy was here and a question discussed relates to the 
power of the deputy to act for his principal in such a case. 
We do not pass upon that question, and state the facts 
merely in order to meet the thought which would natu- 
rally occur to the practitioner in regard to the clerk’s 
power, and to avoid any apparent adjudication thereon 
by silence. It appears that the judge returned to the 
county August 13, and if the plaintiff in error was ex- 
cused by his previous absence from presenting the bill be- 
fore that time it cannot be claimed that it was entitled to 
more time after the judge’s return than it would have had 
if the judge had been present from the beginning. In 
other words, assuming, but not deciding, that the absence 
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of the judge under the facts of the case prevented the 
plaintiff in error from obtaining a settlement of the bill 
during his absence, the statutory time certainly began to 
run from the time of his return, and the bill should have 
been presented within ten days thereafter. It was not 
presented until the eighteenth day. It is true that after 
the judge found the specific facts he added that the bill 
was presented at the earliest opportunity for presenting 
the same in person to the judge who tried the case. This 
is not, however, a finding of any fact justifying a further 
delay. No such fact is shown to exist. 

It is contended that the defendant in error cannot now 
be heard to urge this motion because it was not filed be- 
fore the time had expired for filing briefs by plaintiff in 
error. It has been held that a motion to quash on such a 
ground as this must be interposed before briefs to the 
merits have been filed. (Nash v. Costello, 50 Neb. 325.) 
But here the plaintiff in error has not filed briefs. Its 
failure to do so within the time fixed by rule is its own 
laches, and not that of defendant in error. If it had 
itself complied with the rule, it would be in position to in- 
voke the doctrine of the case cited. It is further said that 
defendant in error has waived the objection by suggest- 
ing amendments and by appearing when the judge al- 
lowed the bill; but when the amendments were suggested 
there had been no default. A suggestion of amendments 
made before the right to a bill has been lost does not 
operate prospectively to waive future and unanticipated 
defaults. The appearance of defendant in error was 
solely to insist on the objection to the allowanee, and one 
does not ordinarily waive a right by insisting on it. 


MOTION SUSTAINED, 
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BEATRICE SAVINGS BANK OF BEATRICE V. BEATRICE 
CHAUTAUQUA ASSEMBLY, IMPLEADED WITH J. §S. 
GRABLE ET AL., APPELLANTS, AND E, R. Foca, RE- 
CEIVER, APPELLEE. 


FILED APRIL 21,1898. No. 8044. 


1. Unauthenticated Bill of Exceptions. A bill of exceptions which 
lacks authentication by the clerk of the trial district court will 
not: be considered in the supreme court. 


2. Review Without Bill of Exceptions. In an appeal to this court, in 
the absence of a bill of exceptions, if the petition or pleading on 
which the decree is predicated contains sufficient statements of a 
cause and proper prayer for the relief thereby afforded, questions 
which for decision necessitate a reference to the bill of exceptions 
will not be considered, and an affirmance of the decree is proper. 


APPEAL from the district court of Gage county. 
Heard below before BusH J. Affirmed. 


G. M. Johnston, for appellants. 


J. N. Rickards, H. R. Fogg, and Griggs, Rinaker & Bibb, 
contra. 


Harrison, ©. J. 


Action to foreclose a real estate mortgage in which the 
appellee by cross-petition sought the foreclosure of a 
mortgage on the property involved, and from a decree 
favorable to his prayer certain of the parties have per- 
fected this appeal. What is filed with the record here 
.as the bill of exceptions lacks the requisite authentication 
by the clerk of the trial district court and will not be ex- 
amined. (See Romberg v. Fokken, 47 Neb. 198; Spurk v. 
Dean, 49 Neb. 66; Childerson v. Childerson, 47 Neb. 162.) 

The cross-petition was sufficient in its statements of 
facts and prayer to warrant the relief, for which as to it 
there was a decree, and in the absence of a proper bill of 
exceptions we cannot examine the questions presented 
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by the brief of counsel. (Stuart v. Burcham, 50 Neb: 823.) 
The decree must be 


AFFIRMED. 


GERMAN NATIONAL Bank OF LINCOLN, APPELLER, V. 
FARMERS & MERCHANTS BANK OF HOLSTHIN, NE- 
BRASKA, ET AL., APPELLANTS. 


FILED APRIL 21,1898. No. 7986. 


1, Review Without Bill of Exceptions. If there is no bill of excep- 
tions in the record, or the same has been quashed, questions which 
for their examination require reference to a bill of exceptions 
cannot be considered. 


2. Corporations: ConsTITUTIONAL Law. “The word ‘ascertained,’ in 
section 4, article 11, of the constitution, means judicially ‘ascer- 
tained,’ and to ‘judicially ascertain’ the amount due from a cor- 
poration to a creditor thereof means to have the finding and judg- 
ment or decree of a court as to such amount.” (Globe Publishing 
Co. v. State Bank of Nebraska, 41 Neb. 175.) 


3. The foregoing is also applicable to the liability of a 
stockholder in a banking corporation as fixed by section 7 of the 
same article of the constitution. (Farmers Loan & Trust Co. »v. 
Funk, 49 Neb. 353.) 

4, : PLEADING. The portion of the petition in relation to 


the ascertainment of the amount due a creditor from the corpora- 
tion and exhausting the assets of the latter held sufficient against 
attacks of the time and manner made. 


5. Action Against Stockholders. An action such as this should be 
for the benefit of all the creditors of the corporation against whose 
stockholders it is commenced. 


6. Insolvent Bank: AcTION AGAINST STOCKHOLDERS: PARTIES. The 
bank, the liability of whose stockholders was sought to be en- 
forced herein, held not a necessary party to the action, but not an 
improper one. 


q. : This and similar actions are within the equity juris- 
diction of the courts and call for the exercise of their equity 
powers. 

3. The general nature of the relief to be afforded in its 


main and ordinary elements outlined herein, 


- APPEAL from the district court of Lancaster county. 
Heard below before HAL, J. Modified. 
42 
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Capps & Stevens and Bochmer & Rummons, for appel- 
lants. 


Abbott, Selleck & Lane, contra 


HARRISON, C. J. 


Action was instituted by the appellee, for itself and 
for the benefit of all other creditors of the I'armers & 
Merchants Bank of Holstein, to recover of the stockhold- 
ers of the latter the amount for which each, as a stock- 
holder of the corporation, was liable to the creditors of 
the corporation. It was of the allegations of the petition: 
“Plaintiff further says that since the execution, delivery, 
and transfer of said notes the said defendant the Farm- 
ers & Merchants Bank had ceased to do business and had 
been dissolved, and is now wholly and completely insolv- 
ent and unable to pay its obligations hereinbefore set 
forth; that all the assets ever held by said bank, inelul- 
ing the amount of the notes above described, have been 
appropriated and used by the said bank, or its officers, 
for the purpose of paying its debts or dividing among its 
several stockholders, and that there are no assets or 
property of any kind or description belonging or owing 
to said bank with which the notes hereinbefore mentioned 
and described could be paid, and that said bank has no 
assets with which to pay these obligations, except as 
hereinafter described; that the exact amount justly due 
has heretofore been ascertained, and the corporate prop- | 
erty has been wholly and completely exhausted.” It was 
of the defenses set forth in answer for all defendants ex- 
cept the corporation that no judgment had been obtained 
against the appellant bank for the amount of the notes, 
the indebtedness evidenced by which furnished a basis 
for the present action. Ina trial of the issues joined the 
appellee was successful, and the other parties have per- 
fected this appeal. . 

The bill of exceptions herein has, on motion, been 
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quashed and all questions which for their due considera- 
tion would require a reference to that document must be 
passed without examination. 

It is of the points of argument for appellants that the 
petition was insufficient, in that it contained no state- 
ment of the facts relative to the due ascertainment of any 
sum due from the Farmers & Merchants Bank of Hol- 
stein, and the exhaustion of the assets thereof. We have 
hereinbefore quoted the averments of the petition on this 
subject, and it remains to determine whether they weve 
sufficient or insufficient. In section 4 of the article of the 
constitution entitled “Miscellaneous Corporations” it is 
provided: “In all cases of claims against corporations 
and joint stock associations, the exact amount justly due — 
shall be first ascertained, and after the corporate prop- 
erty shall have been exhausted the original subscribers 
thereof shall be individually liable to the extent of their 
unpaid subscription, and the liability for the unpaid sub- 
scription shall follow the stock.” It has been held by this 
court that “ascertained,” as used in the portion of the 
constitution quoted, means judicially ascertained; and it 
has also been determined what is the import of the lan- 
guage in regard to the assets of the corporation being ex- 
hausted. (See Globe Publishing Co. v. State Bank of Ne- 
braska, 41 Neb. 175; Commercial Nat. Bank v. Gibson, 37 
Neb. 750; Farmers Loan & Trust Co.ev. Punk, 49 Neb. 353; 
State v. German Savings Bank, 50 Neb. 784; Van Pelt v. 
Gardner, 54 Neb. 701.) And it has also been announced 
that the provisions of section 4, in relation to the ascer- 
tainment of the liability of the stockholders and the ex- 
haustion of the assets of the corporation, are applicable 
to the liability of stockholders in banking corporations 
under the terms of section 7 of the same article of the con- 
stitution. (See Farmers Loan & Trust Co. v. Funk, supra.) 
It will be noted that the allegations in the petition 
are that the “exact amount justly due has hereinbefore 
been ascertained, and the corporate property has been 
wholly and completely exhausted,” and the wording of 


596 NEBRASKA REPORTS. [ Vou. 54 


German Nat. Bank v. Farmers & Merchants Bank. 


the section of the constitution is “The exact amount 
justly due shall be first ascertained and after the cor- 
porate property shall have been exhausted.” The frames 
of the pleading did not employ the precise words of the 
constitution, but followed them very closely, and con- 
veyed the same meaning. 

Before answer for appellants there was filed for them 
a motion that the sentence to which we have just referred 
be stricken from the petition because indefinite and un- 
certain and a statement of conclusions and not of facts, 
which was overruled; but there was no proper attack 
made against such portion of the petition, and we are sat- 
isfied that it was a sufficient statement to warrant the 
reception of evidence under it of the necessary facts, and 
inasmuch as by the answer and reply the issue was raised 
of whether a judgment had been rendered, in the absence 
of a bill of exceptions it must be presumed there was 
sufficient of evidence to warrant the court’s decree, based, 
as it must have been, partially on a finding that there had 
been the necessary ascertainment of the amount due from 
the corporation and its assets exhausted. 

It is urged that the action was evidently brought for 
the benefit of appellee alone, and should have been for 
all creditors; hence was not sustainable. Such an action 
should be for all creditors, and all creditors within the 
jurisdiction of the court should be made parties. (Van 
Pelt v. Gardner, supra.) In the case at bar the action was, 
in form and substance, for the benefit of all creditors, and 
there was in the petition an allegation in effect that the 
appellee was the sole and only remaining creditor, and 
as the record does not disclose to the contrary, it must 
be concluded that the action was not defective in this 
particular. 

It is contended that there was a misjoinder, in that the 
bank, the corporation, and its stockholders were sued in 
the one action; that this was a misjoinder of parties and of 
cause. The bank was not a necessary party to an action 
to establish and enforce the stockholders’ liability, and in 
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‘such action no specific relief is sought, or can be granted, 
against the corporation. (Van Pelt v. Gardner, supra.) 
But that the bank was made a party, or relief afforded 
herein against it, if erroneous, was not error of a char- 
acter which can affect in any manner the adjudication of 
the rights of the stockholders. While probably not a 
necessary party, the bank was not an improper one. This 
is an action which addresses itself to the equity side of 
the court; calls for the exercise of equity jurisdiction of 
the court, rather than what are termed its strictly and 
distinctively law or legal powers. In Harris v. Dorchester, 
23 Pick. 112, the supreme court of Massachusetts, in the 
consideration of a similar question under a like provision 
of statute, stated: “If actions at law will lie under the 
80th section, suits may be multiplied to an indefinite ex- 
tent. Each bill-holder or other creditor must have its sep- 
arate suit, and each stockholder must be sued separately. 
Again, suits between stockholders to adjust their contri- 
butions would be interminable. Ifa creditor’s demand be 
larger than the amount of stock owned by any one, he 
must have several suits against several individuals on the 
same cause of action, or lose a part of his just demands. 
If any one stockholder owned more stock than was 
needed to meet any one claim made upon him, he would 
be liable to several suits. It may happen, and probably 
has happened in this instance, that a bank owes more 
than the amount of its whole capital. In such case, there 
must either be a pro ratu division among the creditors of 
what may be recovered, which would be impracticable in 
suits at law, or those who sue first must recover the whole 
of their debts, leaving others totally remediless, which 
would be palpably unjust. The evils and inconveniences 
of attempting to enforce this section by suits at common 
law would be incalculable; and such remedy would be 
inadequate, vexatious, and mischievous. The only proper 
means of giving effect to this provision is by a process in 
equity, and this, of all cases which can arise, seems to 
call most loudly for chancery jurisdiction. To a bill in 
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equity all persons, however numerous, might be made 
parties, and all the relative and conflicting claims of the 
many creditors and stockholders settled and their’ pro- 
portionate rights to recover, and liabilities to contribute, 
adjusted in a single suit. Weare all, therefore, of opinion 
that this case comes within the equity jurisdiction of the 
court and that an action at law will not lie.’ (See also 
Coleman v. White, 14 Wis. 762 (700*); Harper v. Carroll, 69 
N. W. Rep. [Minn.] 610, 1069; Harpold v. Stobart, 46 O. 
St. 397; Glenn v. Williams, 1 Am. & Eng. Corp. Cas. 58; 
Terry v. Tubman, 92 U.S. 156; Pollard v. Bailey, 87 U. 8. 
520; Wright v. McCormick, 17 O. St. 87; Richmond v. Irons, 
121 U.S. 27; Schroder v. Manufacturers Nat. Bank, 133 U. 
8. 67; Lagett v. Glenn, 51 Fed. Rep. 381.) 

There was judgment herein in favor of the appellee and 
against each of the stockholders of the appellant bank 
for the full sum for which each was liable under the 
terms of the constitutional provision, and that execution 
be awarded the appellee against each. This, we think, 
as to the awarding of the execution in favor of appellee, 
was improper. To make collections and disburse the 
moneys to the creditors there should be some person al- 
ways amenable to the order of the court and from whom 
at all times the true state of account may be ascertained. 
This points directly to a receiver. There should in each 
case of the nature of this one be an application for and the 
appointment of a receiver. The court should adjudge 
the amount due the creditor, or each of the creditors, if 
more than one, and also the total amount due from each 
stockholder, and determine the amount of the pro rutu 
share required in the first instance necessary to be paid 
by each stockholder to satisfy the indebtedness proved in 
the suit, and the costs thereof, such amounts to be col- 
lected under the court’s order by execution or. other 
proper writ or process or by suit, if necessary, all moneys 
to pass into and through the hands of the receiver. Of 
course, when the total of the indebtedness exceeds the 
aggregate of the sums due from stockholders an assess- 
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Ment will not be requisite. The cause should be retained 
that in proper application such further orders, assess- 
ments, and decrees may be made as the facts and circum- 
stances and the doing of equity may require. This cause 
is remanded to the district court for modification of the 
decree and such further proceedings as we have herein- 
before indicated and as may be necessary to insure the 
proper relief herein. 

JUDGMENT ACCORDINGLY. 


U 


Union Life INSURANCE COMPANY OF OMAHA VY, Wu.- 
HELM HAMAN, GUARDIAN. 


FILED APRIL 21,1898. No. 7832. 


1. Conflicting Evidence: Review. A verdict on conflicting evidence 
will not be disturbed unless manifestly wrong. 


2. Action Against Insurance Company: VERDICT FoR PLAINTIFY. The 
evidence examined, and field that there was sufficient thereof in 
support of the verdict returned. 


3. Rulings on Evidence: Review. Actions of the trial court in the 
admission of alleged objectionable evidence considered and de- 
termined not erroneous. 


4, Insurance: PAYMENT OF PRreEM1UM: CREDIT: QUESTION FOR Jury. 
To constitute a life iasurance policy operative and of force it was 
necessary that the first premium should be paid, and in an action 
on the policy there was evidence sufficient to sustain a- finding 
that the general manager of the company had extended credit to 
the party named in the policy for the payment of the first pre- 
mium. Held, That the question of whether such credit had been 
given was a proper one to submit to the jury; and further, tbat 
such question was within the issues presented by the pleadings in 
the case at bar. 


5. If, for the payment of such first premium, a credit 
was extended, the policy became of effect and binding. 
6. : STATEMENTS OF AGENT: EVIDENCE, The statements of an 


agent while acting in a matier in which he has authority, and of 
matters within the scope of his authority, and of and concerning 
the business in hand, made at the immediate time of its transac- 
tion, or a part thereof, are admissible in evidence against his prin- 
cipal. 
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7%. _——: Such statements made subsequent to the close 
of the transaction, not connected therewith and not specially au- 
thorized by the principal, cannot be received in evidence against 
the latter. 

8. > Insrrucrions: Review. Actions of a trial court in giving 


portions of the charge to the jury approved or held not prejudi- 
cially erroneous. 


9. Harmless Irror. Errors which it is clear from an inspection of the 
whole record did not prejudice the rights of the complaining party 
furnish no suifficient cause for reversal of a judgment. 


Error from the district court of Douglas county. 
Tried below before Knysor, J. Affirmed. 


W. W. Morsman, for plaintiff in error. 
Brome, Burnett & Jones, contra. 


Harrison, C. J. 


Of date December 16, 1891, there was executed an in- 
strument, in form a policy of insurance on the life of 
John W. Drewlow, in the sum of $2,000, the beneficiaries 
therein named being Helen and Richard Drewlow, the 
children of John ‘W. Drewlow, and of date August 8, 
1898, this action was instituted in the district court of 
Douglas county by the defendant in error as guardian 
of Helen and Richard Drewlow, it being alleged in the 
petition that the policy of insurance was, of the date 
we have before stated, issued and delivered to the as- 
sured; that he “kept and performed all the conditions 
and agreements on his part to be kept and performed, 
and paid the consideration in said agreement mentioned 
at the time the same was due and payable, excepting 
the sum of $62.80 falling due on the 16th day of Decem- 
ber, 1892, and said sum was on said date duly tendered 
and offered to defendant by said Drewlow.” The death 
of John W. Drewlow of date March 24, 18938, the furnish- 
ing to the company of proof thereof, demand of payment 
of the amount of the insurance, and failure and refusal 
by the conipany were pleaded. In the answer there 
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was a denial that the company ever delivered or author- 
ized the delivery of the agreement or policy in suit, and 
it was stated that the policy was signed pursuant to 
an application by John W. Drewlow to the company for 
the issuance with the express understanding that it was 
not to take effect until the amount of the first premium 
should be paid in full, and that the first premium had 
never been paid and the policy had never been of force 
or effect. The further portions of the answer were as 
follows: “That the agreement or policy of insurance 
sued on, copy of which is set out in the petition, was ob- 
tained by the said John W. Drewlow, during his lifetime, 
by fraud; that prior to, and on the 16th day of Decem- 
ber, A. D. 1891, Frank H. Chapman was a soliciting agent 
in the employ of this defendant; that said Frank H. 
Chapman employed the said John W. Drewlow to assist 
him in securing applications for insurance to be taken 
by this defendant, and in order to enable the said John 
W. Drewlow to show and represent to persons whom he 
might solicit to make applications for insurance that he 
(said Drewlow) had himself taken a policy on his own 
life, the said Chapman and Drewlow made out an appli- 
cation in writing in the name of said Drewlow, as appli- 
cant, for the policy of insurance sued on, and procured a 
medical examination of said Drewlow, and forwarded the 
said application to this defendant; that this defendant 
accepted said application and issued the policy of insur- 
ance sued on, and, together with a receipt duly signed, 
for the first premium, to-wit, the sum of $62.80, for- 
warded the same to said Chapman, to be delivered to the 
said Drewlow upon the payment of said $62.80, and not 
otherwise; that in fact the said Drewlow did not make 
said application in good faith and did not intend to 
accept the said policy of insurance and pay the premium 
aforesaid, or any premium thereon, of all of which this 
defendant was wholly ignorant and issued the said policy 
and forwarded the receipt aforesaid in good faith be- 
lieving the said application to have been made bona fide, 
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and would not have issued the same if it had known the 
facts aforesaid; that afterwards the said Chapman, the 
said John W. Drewlow then being present and con- 
senting, at the office of this defendant, in Omaha, Ne- 
braska, surrendered to this defendant the aforesaid 
receipt for the first premium, stating that the said Drew- 
low did not intend to accept the said policy of insurance 
or pay the said premium or any premium thereon, which 
receipt this defendant then accepted and destroyed and 
demanded the return of said policy of insurance, which 
the said Chapman and said Drewlow then promised, but 
- afterward failed to do; that afterwards the said John 
W. Drewlow, being about to undergo a painful surgical. 
operation, represented to the said Chapman that he 
(Drewlow) would be compelled to submit himself to the 
influence of chloroform, and that he feared he might not 
survive the same, and desired to obtain the benefit of said 
policy of insurance for his children in the event of his 
death during such operation; and thereupon it was agreed 
by and between the said Chapman and said Drewlow 
that the said Drewlow should execute in favor of said 
Chapman his (Drewlow’s) promissory note for the amount 
of the first premium aforesaid, and date the same back to 
a period within sixty days from the date of said policy 
of insurance, and that said Chapman should execute a 
receipt for the amount of said first premium and place 
the same in the hands of one Underberg during the surgi- 
cal operation, and that if the said Drewlow should sur- 
vive the said operation such note’ and receipt be de- 
stroyed, but in the event of his death during the same 
the note would be paid by a relative of said Drewlow 
and the receipt delivered showing the payment of said 
premium, all of which the said Chapman and Drewlow 
then did and performed, but wholly without the knowl- 
edge or consent of this defendant and in fraud of this 
defendant’s rights; that said Drewlow in fact survived 
said operation, but whether said note and receipt were 
destroyed or not this defendant has no knowledge or 
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information; but this defendant says the said Drewlow 
did not pay or intend to pay the said note or said pre- 
mium, or any part of the same; that the said Chapman 
had no authority to accept a note in payment of said 
first premium, nor any authority to execute a receipt for 
the same or.to receive payment of said premium, except 
upon the production of a receipt therefor signed by the 
president, or the vice-president, or the secretary of this 
defendant, all of which the said Drewlow then well 
knew.” The reply was a general denial. The guardian 
was successful in the district court and the company 
presents the cause here for review. 

We deem it best to first discuss and determine the 
question of the sufficiency of the evidence to sustain the 
verdict. It is urged that the verdict has no support in, 
and is contrary to, the evidence, and in this connection, 
also, that the trial court erred in refusing a request to 
direct a verdict for the company. 

One I*. H. Chapman was called as a witness and testi- 
fied that during the winter season of 1891 he was agent 
or solicitor for the company at Stanton, this state, where 
Drewlow then lived, and that he, Chapman, employed 
Drewlow to assist in soliciting parties to take insurance, 
and further testified substantially as follows: “I took 
an application from him for a policy of insurance, and 
forwarded it to the conipany. I had solicited him for life 
insurance, and he claimed he could not afford to carry 
it, so J told him that I would get him a policy any way, 
and I did so. It was not the understanding that he was 
to pay for the policy. I told him it would not be neces- 
sary; I would get him a policy without, and I did so. 
Drewlow spoke the German language, and I was amoug 
Germans and he was assisting me, and the question 
arose often why he did not carry a policy, and I thought 
I would fix that by getting him a policy, and I did so. 
The policy was not to be delivered at all. He was not to 
pay anything for it. He did not pay anything for it. I 
received the policy within a day or two after its date, 


604 NEBRASKA REPORTS. - [ VOL. 54 


Union Life Insurance Co. v. Haman. 


together with a receipt for the fiist premium, somewhere 
along about $60. I afterward returned this receipt to Mr. 
Harrison on Christmas day, 1891. Mr. Drewlow and my- 
self were present together in the office of the defendant 
at Omaha. Mr. Hunter was also present, and, I think, 
all of them. I told them that he [Drewlow] was not 
going to take the policy; that he had got the policy for 
soliciting purposes, and I returned the receipt so it would 
not be charged against me. This was in the presence of 
Drewlow, and he made no protest or objection. ‘Then I 
went out with Mr. Wigton to the bank to get a check 
cashed, and when I returned Mr. Hunter and Mr. Drew- 
low had had some talk, and Mr. Hunter didn’t like the 
plan, and he told me that Mr. Drewlow had concluded to 
take the policy. Mr. Hunter said the policy should ke 
returned if it was not taken. Drewlow did not take it, 
or pay any premium on it. Afterwards, Drewlow sub- 
mitted to a surgical operation. This was in the spring 
after the policy was issued. When he was ready for the 
operation he came to me and wanted me to arrange to 
make the policy good. I didn’t like to do it, but I did. 
I gave him a receipt for the first premium. He gave me 
a note for the amount. We dated the receipt and the 
note back. He told me that his brother-in-law would pay 
the note in case he died during the operation. ‘These 
papers were given to Dr. Underburg, and after the opera- 
tion they were to be returned to him, if he didn’t die. He 
survived the operation. I do not krow what became of 
the papers. I never saw them afterwards, and never 
thought he would claim the policy was in force and 
I neglected to call for the receipt. He never paid the note 
to me. The receipt and note were dated back, sv as to 
make it appear that the transaction occurred within 
sixty days from the date of the policy, and avoid the rule 
of the company, which would have required a re-exami- 
nation. This letter now shown, to be marked ‘Exhibit 2,’ 
is in the handwriting of Mr. Drewlow. I received it by 
mail, along in the summer after the surgical operation. 
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I first informed the company of the fact that this policy 
was applied for without any expectation on the part of 
Drewlow of paying the premium, and for the purpose of 
using it merely to aid in soliciting insurance, on Christ- 
. mas day, 1891. I did not inform the company of the 
arrangement entered into between Drewlow and myself 
at the time of the surgical operation, until after the 
money was offered for the second premium. My ar- 
rangement with Drewlow was, that I gave him a percent- 
age on the business done, to be paid out of my own 
commission. The paper marked ‘Exhibit 3’ is signed by 
me. It is the same paper that I gave at the time that 
Drewlow was about to submit to the surgical operation. 
I said nothing to the defendant about the matter until 
the time when Mr. Wigton came to Hastings to see me 
about it, some time in the following summer, I think.’ 
It was at the same time that Mr. Wigton came to see me, 
and Mr. Hunter went to Stanton to look the matter up.” 

On cross-examination his testimony was in part as 
follows: 

Q. At the time you got this policy, what date was it 
with respect to the date of the policy? 

A. Probably one day after, or the same day perhaps. 
Probably one day later though. 

Q. After you got this policy up tHENE did you deliver it . 
to Mr. Drewlow? 

A. We officed together. 

Q. It is a fact that the policy was turned over to: him? 

A. Well, yes. 

Q. Now, on Christmas day you and Mr. Drewlow came 
down here to Omaha? 

A. Yes, sir. 

Q. And at the time this policy came to you, there was a 
receipt for the first premium that came with it? 

A. Yes, sir. 

Q. And when you came back down here to Omaha you 
brought that receipt back? 

A. Yes, sir. 
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Q. And you went in with Mr. Drewlow and had a talk 
with Mr. Hunter and Mr. Wigton? 

A. Yes, sir. 

Q. And in which you told them that Mr. Drewlow had 
concluded not to take this policy? 

A. No, I told them that he was not to take the policy; 
that he said he could not pay for it and he didn’t want 
to take the policy. They urged him at that time to take 
the policy. 

Q. Didn’t they say to him—didn’t Mr. Hunter say to 
him at that time that he could take the policy and pay for 
it out of the premiums he would make from business you 
and he could obtain? 

A. Yes, sir. 

Q. And subsequently you went out? 

A. Yes, sir. 

Q. And when you came back Mr. Hunter told you that 
Mr. Drewlow had concluded to take the policy? 

A. Yes, sir; he said that Drewlow had concluded to 
take the policy, but the facts of the case were—— 

Q. Now, did you mean that Hunter said the facts 
were? 

A. No, that was mine. ‘ 

Q. What else did Mr. Hunter say about that at that 
time? 

A. There was nothing in particular. 

Q. Who was Mz. Hunter? 

A. Mr. Hunter was the general manager, 

Q. How? 

A. General manager. 

Q. He was general manager of the company? 

A. Yes, sir. : 

Q. And this conversation took place at its home office 
here in Omaha? 

A. Yes, sir. 

Q. In Christmas, 1891? 

A. Yes, sir. 

Q. Mr. Hunter was the man under whose supervision 
you were acting as agent? 
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A. Yes, sir. 

Q. Now, isn’t it a fact that after you went back to 
Stanton this policy was delivered to Mr. Drewlow? 

A. He had possession of it all the time. He had pos- 
session of it in this way: we had our office together. 
Yes, sir; I gave him the policy, and when we solicited 
insurance he pulled his policy and showed them. 
~ Q. He took the policy along with him when he went 
with you to solicit insurance? 

A. Yes, sir. 

Q. And had possession and control of it? 

A. Yes, sir. 

Q. And Mr. Drewlow assisted you in soliciting insur- 
ance during the months of February and March? 

A. Well, Drewlow didn’t do very much. He worked 
with me for a while, and saw a good number of people, 
and then, when I would insure a man, he would come in. 
for his part of the commission; and if I was allowed to 
say what I started to say a while ago I could explain that 
a little. 

Q. Well, go ahead and let us have the explanation. 

A. Mr. Hunter told me at the time that Mr. Drewlow 
and Hunter and I were talking, and when Mr. Flunter 
made the remark that he would take the policy, of 
course he knew nothing of our private matters. Drew- 
low was not good pay, and I did not want to deliver him 
the policy. I had no intention of delivering him the 
policy without he paid for it. He never paid for it. 

Q. You simply delivered him the policy and he never 
paid for it? 

A. It had been delivered prior to that. 

Q. And after:-that he assisted you in soliciting insur- 
ance? 

A. Yes, sir. 

Mr. A. L. Wigton, secretary of the company, was pres- 
ent in the office at Omaha when Chapman and Drewlow 
were there and gave up the receipt, and testified to its 
being given to the cashier and destroyed, and a record 
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made in the books that the policy was not taken, and 
that the two then stated the policy had not been obtained 
as insurance on the life of Drewlow but as a “decoy 
policy” to use in soliciting other parties to insure; that 
the company did not learn or know that Chapman hail 
given Drewlow a receipt showing payment of the first 
premium or that Drewlow was asserting the policy of 
force, until November, 1892. 

The cashier testified in the main the same as the sec- 
retary, and further as follows: “The company first 
learned in November, 1892, that Drewlow, or some per- 
son for him, was claiming that the policy was in force. 
Mr. O’Halleron came in and asked when a second pre- 
mium would be due. The first premium was never paid. 
I keep the books of the company. When this policy was 
sent out with the receipt for the first premium, the 
amount of the receipt was charged to the account of 
Chapman; that was the usual and ordinary way of keep- 
ing an agent’s account; but itis an agent’s account—sort 
of a memorandum account. Whenever a policy was sent 
to an agent, it is charged to his account, and he is held 
responsible for it until the receipt is returned or the 
money paid.” 

The witness Chapman was called for the defendant in 
error on rebuttal and stated as follows: 

Q. Mr. Chapman you may state whether or not during 
the time you have been transacting business for the 
Union Life Insurance Company it has been customary 
and usual for you to settle for and collect premiums upon 
policies solicited by you and issued through you, as 
agent, in such manner and upon such terms as you saw 
fit. 

A. The company require a certain amount of money 
from me on each policy. They hold me for that. The 
settlement I make with the—. The settlement with the 
parties I make myself. 

Q. Has it been customary and usual for you to extend 
credit to parties for the first premium, if you saw fit? 
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A. Yes, sir; that is, on the payment of the first pre- 
mium. IJ have arranged the payment of it. 

Q. You may state whether or not you did that with 
respect to policies issued while you and Drewlow were 
acting together at Stanton. 

A. Yes, sir. 

One Walter Lucas was interrogated on rebuttal in 
regard to a couversation between Chapman and Drew- 
low relative to the policy, and whether he had heard it. 
He stated that he did, and was further asked and an- 
swered: 

Q. I will ask you whether or not upon that occasion 
Mr. Drewlow gave a revolver to Chapman and said that. 
makes us square on the premium on my life insurance, 
and Mr. Chapman answered, Yes, that straightens it up? 

A. He did. 

Q. Did you hear that conversation? 

A. I did, sir. 

He also said that he had been in possession of and 
carrying the revolver for some time prior to the conver- 
sation and Drewlow asked him, the witness, for it, saying 
that it was to be delivered to Chapman to finish the pay- 
ment for the policy. 

George E. Bryson testified that at three or four dif- 
ferent dates during the month of January, 1892, Chap- 
man told him, the witness, that Drewlow had paid the 
first premium on the life insurance policy. These were 
all at times when Chapman was soliciting the witness to 
make application for insurance. 

Irom an inspection of all the evidence it is clear that 
the policy did not become operative and of effect by its 
delivery to Drewlow to use as a “decoy policy,” as some - 
of the witnesses expressed it, or in the soliciting of in- 
surance to induce persons asked to insure to believe that 
Drewlow was a policy-holder. Neither, if believed in all 
its statements, could it be drawn from the testimony 
relative to the delivery of the policy, and a receipt for the 
first premium to Drewlow by Chapman immediately 

43 
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prior to the time at which the former subjected himself 
to the surgical operation, that the policy became of force; 
and the jury would have been fully warranted in finding 
that the policy never did become of force as a contract 
of insurance, and of such decision it could not have been 
said that it was without sufficient of evidence to support 
it; but on the other hand the inference was but fair that 
when Chapman and Drewlow were at the office of the 
company in Omaha, and the company, through its offi- 
cers, the manager, secretary, and cashier, were informed 
of the facts, circumstances, and motives attendant upon 
the obtaining of the issuance of the policy, and acting on 
such information the regular formal receipt for the first 
premium was destroyed and the policy was ordered re- 
turned to the company, but subsequently, during the in- 
terview, after being urged by the manager, Drewlow con- 
cluded to take the policy, and the information that this 
conclusion had been reached was conveyed to Chapman 
by the manager, coupled with the statement that Drew- 
low could pay for “it out of the premiums” he would 
make from business done in soliciting insurance for the 
company by the two, Chapman and Drewlow, that there 
then arose a contract by which Drewlow became enti- 
tled to pay to Chapman the first premium from commis- 
sions made in soliciting insurance; and, when considered 
in connection with the further testimony that Chapman 
was authorized or with the knowledge of the company 
gave credit to parties for the payment of the amount of 
premiums or settled them in his own way, he paying the 
company, how the settlement was made between the two 
men ceased to be important to the company. There was 
also evidence that the payment was made by Drewlow to 
Chapman. A receipt was introduced, signed by Chap- 
man, by which such payment was evidenced, and there 
was the statement of Chapman to Drewlow in the pres- 
ence of the witness Lucas which tended to prove the fact 
of payment. Of the testimony of Lucas, also that of the 
witness Bryson, of admission by Chapman of payment of 
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the premium by Drewlow, it is insisted that it could not 
be received to show the fact of such payment, as the 
statements of Chapman in this relation could not bind 
the company. The statement in the presence of Lucas 
was a part of and at the immediate time of the transac- 
tion and hence was receivable. (1 Am. & Eng. Ency. 
Law [2d ed.] 691-694; McCormick v. Demary, 10 Neb. 515.) 
The statements to Bryson were not of the time of the 
tranzaction and not competent as evidence of the fact in 
issue. (1 Am. & Eng. Ency. Law [2d ed.] 695; Gale Sulky 
Harrow Co. v. Laughlin, 31 Neb. 103; Commercial Nat. Bank 
vt. Brill, 837 Neb. 626.) If the latter was receivable for 
any purpose, it could but be to affect the credibility of the 
witness to show statements of the witness at variance 
with his testimony. That the statements of Chapman 
disclosed by the former, the testimony of Lucas, could 
not be received to bind the company could only be true 
if the further contention was correct, that Chapman was 
not authorized to receive payment of the first premium; 
but whether he was so empowered was a question of fact, 
and we must presume that the jury believed he was, as 
such a finding was of necessity elemental of the verdict 
it returned. That Chapman stated the policy to be in 
force, and the premium paid, was explainable, as is in- 
sisted by ‘counsel, on the theory that such statements 
were made as a part of the scheme to use the policy as a 
“decoy” to represent it of force, when in reality it was 
not so; but this and all these matters were of fact for 
the jury to determine, and its settlement of them, as 
evidenced by the verdict, had sufficient favorable evi- 
dence to sustain it. One of the strongest circumstances 
lending support to the view of the affair taken by the 
jury is that, after the officers of the company knew all 
the facts in regard to the obtaining this policy, and had 
taken steps to recall it, after the close of the’ visit of 
Chapman and Drewlow to Omaha, nothing further was 
done relative to getting possession of the policy, but it 
was left with the two men, presumably pursuant to the 
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talk with the manager of the company. It follows that 
the argument of the lack of evidence to warrant the ver- 
dict and that the decision of the jury was contrary to the 
evidence is unavailing. 

It is argued that the trial court erred in admitting in 
evidence the insurance policy, on which the suit was 
predicated, when offered. The ground of the objection 
and basis of the argument is that at the time it had not 
been shown that the premium had been paid, or that 
there was no evidence that it had ever become operative 
as a contract. That the policy, in the form in which it 
was Offered, had been signed and sent to its agent for 
delivery was of the facts admitted by the pleadings. This 
being true as to the policy in suit, it was admissible with- 
out further proof; that the first or any premium had not 
been paid was of the matters placed in issue by the plead- 
ings, and the burden of its proof was on the company. 

It was assigned for error that the court overruled the 
objection on the part of the company to the introduction 
of the receipt by Chapman to Drewlow for the amount 
of the first premium. With the view we have taken of 
the authority of Chapman to settle with Drewlow for 
this amount, this piece of evidence was entirely compe- 
tent and receivable, and the same may be said of the 
third assignment of error, which was in relation to a por- 
tion of the testimony of the witness Lucas in which he 
was allowed to detail the receipt of certain property by 
Chapman from Drewlow as payment of the balance of 
the first premium. 

During the argument of the cause to the jury the fol- 
lowing was made of record: “And both parties having 
rested, the case was argued to the jury by counsel for 
each party, whereupon, during the closing argument made 
by H. C. Brome, Esq., in behalf of the plaintiff, the said 
H. C. Brome commented upon the testimony on the trial 
by the witnesses Walter Lucas and George E. Bryson, and 
argued to the jury that the testimony of said witnesses 
showed that the first premium on the policy had been 
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paid in February or January, A. D. 1892; whereupon 
counsel for the defendant interrupted the argument and 
objected to the same, on the ground that the evidence 
of said witnesses had been admitted solely for the pur- 
pose of impeaching the credibility of the witness ‘rank 
Chapman, and was not admissible for any other purpose, 
and that counsel for plaintiff had no right to use the 
same, or comment upon the same, as tending to prove 
the fact that said premium had been paid; and there- 
upon the court ruled and stated in the presence of the 
jury, that while the testimony of said witnesses had been 
introduced for impeaching purposes only, their evidence 
tended to contradict the testimony of the said Frank 
Chapman, to the effect that the first premium on said 
policy had not been paid, and that it was for the jury to 
determine from this conflicting evidence, and such other 
evidence as there might be, whether or not the first pre- 
mium on said policy had, in fact, been paid; to which 
ruling and statement of the court so made in the pres- 
ence of the jury counsel for the defendant then and there 
excepted, and thereupon the said H. C. Brome, counsel 
for the plaintiff, proceeded with the argument to the 
jury, and continued to argue from the evidence of the 
said witnesses Walter Lucas and George E. Bryson that 
the testimony of the said witness Frank Chapman, to the 
effect that the said first premium had not been paid, had 
been overcome, and that the same was false, and that the 
said first premium had been thereby shown to have been 
paid.” In the charge to the jury the court made the fol- 
lowing statement: “You are instructed that the testi- 
mony of the alleged admissions of the witness Chapman, 
that said policy had been paid for, were not admitted 
for the purpose of binding the defendant company, and 
were not competent for that purpose, but were admitted 
solely as impeaching testimony, and the jury should con- 
sider it only so far as it bears on the truthfulness of said 
witness’ testimony that said policy was not paid for.” 
It is contended that the trial court erred in its statement 
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relative to the testimony made at the time of objection 
to counsel’s argument to the jury by giving to the testi- 
mony substantive force as applied to one of the facts in 
issue; also that it was error to instruct the jury that in 
considering the effect of this testimony on the credibility 
of the witness, its application must be narrowed to the 
truthfulness of one statement, viz., “that the premium 
had not been paid;” that instead of this the jury should 
have been informed that the testimony of the conflicting 
statements should be considered as affecting the credibil- 
ity of the witness generally and not in regard to any par- 
ticular fact. The record discloses that the testimony here 
drawn in question was ostensibly received for but one 
purpose—that of affecting the credibility of the witness 
Chapman. The court, during the argument to the jury, 
evidently concluded it possessed greater significance, and 
so stated. Inthe instruction the court gave expression to 
acontrary view to that it had voiced during the argument. 
As we have hereinbefore stated, the testimony of Lucas 
was competent as tending to prove the fact of payment 
of the premium, and there was other competent evidence 
of the same import amply sufficient, all taken in connec- 
tion, to sustain a finding that such payment was made; 
furthermore, it was not entirely essential that there be 
such finding as a basis for the verdict returned. The ver- 
dict may have been predicated on a determination that 
an extension of credit had been given for the payment 
of the premium; and if so, it rested on a supporting foun- 
dation in both the evidence and the rule of law applicable 
and governing. There were errors in these portions of 
the proceedings, but after a thorough review of the whole 
we cannot conclude or believe any prejudice to the rights 
of plaintiff in error resulted therefrom. 

It is of the errors assigned and argued that the third 
paragraph of the charge to the jury was improper, in 
that it submitted to that body the query of whether 
Drewlow, during life and good health, paid the first pre- 
mium to Chapnran, the company’s agent. This question 
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was directly of the issues presented and on which the 
evidence was conflicting, and was for the consideration 
and determination of the jury; hence it was not error to 
give the portion of the charge, the subject of this objec- 
tion. . 

It is argued that the court erred in giving in its charge 
to the jury the paragraphs numbered “4” and “5.” These 
are in the following terms: 

“4. The defendant has alleged that said policy was ob- 
tained from it by fraud. Fraud is never presumed, but 
must be proved by a preponderance of all the evidence by 
the party claiming the existence thereof. If you believe 
from the evidence that said policy was obtained in the 
first instance under an agreement entered into by said 
Drewlow and Chapman that said policy should not be 
paid for and should be used by Drewlow solely for the 
purpose of showing it and soliciting risks for said com- 
pany, and that defendant was ignorant of said facts, then 
you are instructed that such conduct on the part of said 
Drewlow constituted a fraud sufficient to render the 
policy void; and said policy could thereafter be made 
valid only by a new delivery with the intent of defendant 
and deceased that it should be binding on both. 

“5. You are further instructed, if you find from the 
evidence that said policy was delivered without requiring 
payment of the first premium and without any intention 
on the part of said Drewlow of taking and retaining said 
policy and paying the premiums accruing thereon, but 
that subsequently it was agreed between said Drewlow 
and the general manager of said defendant company that 
Dr: wlow should retain said policy and should pay to said 
defendant the amount of the first premium thereon at a 
later date, then you are instructed that such transaction’ 
amounted to a valid delivery of the policy and a giving of 
credit for the first premium, and said policy took effect 
and became a binding contract at and from the time such 
arrangement was made, and for all the purposes of this 
case it would be immaterial whether such first premium 
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was ever paid or not; and if you find such arrangement 
was made and such credit was given, plaintiff will be 
entitled to recover in this case.” 

In the brief it was stated: “It will be observed that by 
these two instructions the court submitted it to the jury 
to determine whether or not there had been a subsequent 
delivery of the policy, or whether or not there had been 
an agreement to waive the payment of the first premium. 
There was not, in my judgment, a particle of evidence 
justifying the submission of these questions to the jury.” 
An examination of the evidence has convinced us that 
_ there was sufficient in the narration of what occurred 
between the general manager of the company and Drew- 
low and Chapman to warrant and to require the sub- 
mission to the jury of the question of it being then agreed 
that Drewlow was to keep the policy and pay the pre- 
mium from commissions earned in soliciting insurance, 
and that there was not submitted whether there was a 
“waiver of the payment of the first premium,” but 
whether, as stated by the court, “credit” or time had been 
given within which it should be paid. It was further 
argued in this connection that these two paragraphs of 
the instructions embodied a proposition of fact to be 
settled by the jury which was not of the issues presented 
in the pleadings. Of the allegations of the petition was 
the following: 

“3. That on the 16th day of December, 1891, one John 
W. Drewlow, a resident of Stanton, Stanton county, Ne- 
braska, entered into a certain written agreement with 
the defendant Union Life Insurance Company of Omaha, 
Nebraska, by virtue of which agreement said defendant 
was, for a consideration to be paid by the said John W. 
Drewlow to this defendant and in accordance with cer- 
tain conditions and reservations in said agreement set 
forth, to pay Helen and Richard Drewlow, his children, 
or their executors, administrators, or assigns, upon sat- 
isfactory proof of the death of the said John W. Drew- 
low, after deducting therefrom all indebtedness due to 


VoL. 54] JANUARY TERM, 1898. ' 617 


Union Life Insurance Co. vy. Haman. 


the company, the Union Life Insurance Company of 
Omaha, Nebraska, from said John W. Drewlow the sum 
of two thousand dollars ($2,000).” 

Of this there was a denial in the answer, and, as we 
have hereinbefore set forth, there were also certain af- 
firmative statements on the subject of the delivery of 
the policy which were denied in the reply. Under the al- 
legation that the agreement “was for a consideration to 
be paid by Drewlow,” and its denial, the matter of the 
contract between the manager and Drewlow was fairly 
within the issues, and where a credit is extended for the 
payment of a premium, of which payment is required to 
_ constitute the policy of force, the policy becomes opera- 
tive and binding. (Miller v. Brooklyn Life Ins. Co., 12 
Wall. [U. S.] 285; Boehen v. Williamsburgh City Ins. Co., 
35 N. Y. 131; McAllister v. New England Mutual Infe Ins. 
Co., 101 Mass. 558.) 

At request of defendant in error the following instruc- 
tions were given: 

“1. You are instructed that what purports to be a copy 
of the application printed and written on the back of 
the policy is not in evidence and should not be considered 
by you. 

“2. You are further instructed that the printed in- 
dorsement on the back of the policy, entitled ‘notice to 
the policy holder,’ is no part of the policy, is not in evi- 
dence and should not be considered by you.” 

It is asserted that this action was of prejudice to the 
right of the company, in that there was thereby with- 
drawn from the consideration of the jury the fact that 
in the application and on the back of the policy there 
appeared notice to the party to be insured or a stipulation 
to the effect that the policy could not and did not become 
of force until the first premium had been paid during the 
life and good health of such party, and that there ap- 
peared further on the back of the policy, that no agent 
had authority to collect the first premium unless there 
was in his possession a receipt for the premium signed by 
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the president, vice-president, or secretary of the com- 
pany. Under the issues joined and the evidence adduced, 
whether the matters to which we have referred entered 
into the consideration of the jury could not affect their 
findings or verdict; hence that they were withdrawn by 
the instructions could not prejudice the rights of plaintiff 
in error. 

No errors were assigned and presented which call for a 
reversal of the judgment and there must be an affirmance. 


AFFIRMED., 


EK. H. ANDREWS BET AL. V. WILLIAM KERR. 
FILED APRIL 21,1898. No. 8021, 


1. Review Without Bill of Exceptions. If there is no proper bill of 
exceptions in the record, no question can be determined which for 
its consideration necessitates a reference to matters which must 
be made of the record by or through such a document. 


2. Review: REVERSAL. To Warrant a reversal, that errors have been 
committed and the rights of the complaining party were preju- 
dicially affected thereby must affirmatively appear of the record. 


Error from the district court of Adams county. Tried 
below before BEALL, J. Affirmed. 


Greene & Hostetler, for plaintiffs in error. 
Capps & Stevens, contra. 


HaRrRISON, C. J. 


Action on a promissory note, in which, by answer filed, 
the defendant admitted the due execution and delivery 
of the instrument in suit, but alleged that it was given 
to evidence in part an indebtedness arising in a contract 
of sale of a horse, of the terms of which there was a war- 
ranty that the animal was “sound and all right,” relied 
on by defendant, but which was untrue, in that the horse 
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was a “cribber” or “crib-biter;” that by the breach of 
the warranty the defendant had been damaged in a 
stated sum. As the result of a trial of the issues joined 
the plaintiff was accorded a recovery of the full amount 
of his claim as asserted. Defendant seeks a review in this 
court,. The bill of exceptions, on the hearing of a motion 
having such purpose, was quashed, and cannot be con- 
sidered. 

One of the assignments of error relative to the instruc- 
tions given is that the court informed the jury “that the 
defendant had admitted the plaintiff’s cause of action, and 
the allegations of the petition were to be considered as 
true.” The complaint here is that by the petition it was 
asserted that the defendant was indebted to the plaintiff 
in the sum stated in the note in suit, and interest thereon, 
and that this was true was not admitted. In this there 
was no error. The defendant did admit that he had be- 
come indebted to the plaintiff in the amount of the note 
and interest, but pleaded that by reason of the breach of 
the warranty of the horse, of the consideration for the 
sale of which, to the defendant, the note in suit evidenced 

_a part, the defendant had been damaged, and for such 
damages asked an allowance. 

There are other assignments in relation to the instruc- 
tions, which are urged in argument in the brief, but to 
determine whether the errors, if any were committed, 
were prejudicial to the rights of the complainant would 
necessitate a reference to, and consideration in this con- 
nection of, the evidential matters in the bill of excep- 
tions, and these are not before us. There may have ex- 
isted conditions of the evidence with which any of this 
branch of the errors assigned could not have been preju- 
dicially erroneous, and to establish that errors may have 
deen or were committed is not sufficient to secure a re- 
versal of a judgment in an action. It must further af. 
firmatively appear from the record that the errors were 
prejudicial to the rights of the complaining party. 
‘Tracey v. State, 46 Neb. 361.) 
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There being no bill of exceptions, we cannot consider 
the assignment that the verdict lacked evidence to sus- 
tain it. (Appelget v. McWhinney, 41 Neb. 253; Becker »v. 
Simonds, 33 Neb. 680.) 

The petition contained statements sufficient to consti- 
tute a cause of action, and a proper prayer for relief. 
The material allegations were admitted, and no preju- 
dicial errors appear of record; hence the judgment must 


be 
AFFIRMED. 


HoMpB FIRE INSURANCE COMPANY OF OMAHA y. LOUIS 
8S. DEPTS. 


FILED APRIL 21, 1898. No. 8029. 


1. Appeal to District Court: Issurs: ErrecT oF DISMISSAL. An appeal 
from the judgment of a justice of the peace in an ordinary civil 
action presents the case in the district court, to be proceeded with 
in all respects in the same manner as though the action had been 
originally instituted in the appellate court, and if the plaintiff 
suffer or invite a judgment of dismissal before a hearing on the 
merits, the judgment constitutes no bar to another action on the 
same cause. 


2. Insurance: ADDITIONAL INSURANCE: EVIDENCE. In a suit on a 
policy of insurance the defendant company interposed the defense 
that the insured party hgd procured additional insurance on the 
property in violation of the terms and conditions of the policy in 
suit, and that by such action the contract had been avoided. The 
evidence examined, and held not to support the contention of the 
company, but to sustain a finding that no additional insurance had 
been placed on the property. 


Error from the district court of Buffalo county. Tried 
below before Sincuarm, J. Affirmed. 


Greene & Breckenridge, for plaintiff in error. 


John FE. Deeker, contra. 
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HARRISON, C. J. 


Action on a policy of insurance against loss by fire, 
by the party insured, for the amount of the value of cer- 
tain corn included in the property described in the con- 
tract of insurance, and alleged to have been destroyed 
by fire subsequent to the contract which was of date 
April 16, 1890. In its answer the company admitted the 
contract of the date and terms alleged by the plaintiff 
and pleaded that of the conditions of the policy there 
was the following: “If the assured shall now have or 
hereafter procure or accept any other contract of insur- 
ance on the above mentioned property, whether valid or 
not, without consent indorsed thereon, this policy shall 
be null and void;” that subsequent to the issuance of 
the policy and prior to the time of the fire by which the 
loss was occasioned, without the knowledge or consent 
of the company and in violation of the contract, the as- 
sured obtained of another company, the “Farmers Mu- 
tual Insurance Company of Buffalo County, Nebraska,” 
other and further insurance on the corn, by which act 
the policy on which this suit was predicated was an- 
nulled. For the company it was further pleaded that 
prior to the institution of this action the plaintiff had 
commenced a suit against the company before a justice 
of the peace of Buffalo county, on the policy herein de- 
clared upon, and for the same cause as herein asserted, 
in which there had been a trial of the issues and judg- 
ment for the company, to avoid the effect of which the 
unsuccessful party had perfected an appeal to the dis- 
trict court of Buffalo county, and after the appeal dis- 
missed said action; “that the appeal was not taken in 
good faith, but for the purpose of avoiding the force and 
effect of the judgment rendered by the justice of the 
peace.” To the portion of the answer in which the appeal 
from the judgment of the justice of the peace, etc., was 
pleaded there was interposed a general demurrer, and of 
the other new matter contained in the answer there was 
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a general denial. In the district court there was judg- 
ment against the company, to reverse which it has prose- 
cuted error proceedings to this court. 

The demurrer to the third count of the company’s an- 
swer—the portion which related to the appeal of a former 
action on the same cause from the judgment of a justice 
of the peace, and the subsequent dismissal by the appel- 
lant of the action—was sustained, and for the company it 
is urged that in the favorable ruling on the demurrer the 
district court erred. After the appeal had ‘been per- 
fected, the parties were to proceed in all respects in the 
same manner as though the action had been originally 
instituted in the appellate court. (Code of Civil Pro- 
cedure, sec. 1010.) A judgment of dismissal, if there has 
been no hearing on the merits, does not bar another 
action. (Philpott v. Brown, 16 Neb. 387; Cheney v. Cooper, 
14 Neb. 415.) The plaintiff could dismiss his action and 
the judgment of dismissal constituted no bar to this, a 
second action on the same cause; hence the court did not 
err in its ruling on the demurrer. 

The further questions argued all turn upon the de- 
terniination of the answer to be given from an inspection 
of the evidence to one query, Did the insured, after the 
contract in suit, obtain other insurance on the corn which 
was burnt? The evidence discloses that a policy was 
issued to the assured, Deets, by the Farmers Mutual In- 
surance Company, of a date subsequent to that of the 
policy on which this action is based; that in the policy 
issued by the Farmers Mutual the property described 
and the amount for which designated portions were in- 
sured were as follows: 

“To the amount of Three Thousand Dollars, as follows: 


On dwelling-house ..................... Dollars. 
On contents of dwelling-house Four hun- 

OVE 6s oS bee Rietewchie eed ew bbe Sawa a ee 400 Dollars. 
On barn five hundred...............05. . Dollars. 
On contents of barn one hundred........ Dollars. 


On granary and cribs fifteen hundred.... Dollars. 
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On contents of granary ........6. 2. ee eee Dollars. 
On hay and grain in stacks.............. Dollars. 
On live stock five hundred.............. 500 Dollars.” 


The policy bore the date April 19, 1892. The fire by 
which the corn was destroyed occurred May 21, 1893. It 
was of the testiniony of Deets that the policy of the arm- 
ers Mutual was changed “some time in June, 1893, after 
he rebuilt;” it appears that he had built a barn in the 
place of one destroyed by the fire which is described in 
the policy as changed as “new barn.” The policy as 
changed reads as follows: . 


“ ; 3 fos 
To the amount of FareePheusand Dollars, as follows: 
On dwelling-house ........eessseeeues se Dollars. 


On contents of dwelling-house Four hun- 


i ber 5 ee adaiee aden --- 400 Dollars. 
Mew * 
On,barn freshermdred........... vevvecee £9 Dollars. 
On contents of barn one hundred....... -, 4S Dollars. 
On granary end-erths &tcen-bundred.... Dollars. 
On contents of granary 2244, erve$s ,.,, /S00Dollars. 


Dollars. 


Dollars.” 


.At close of policy appear the following words: “500 
added June 20th, 1893.” On June 10, 1893, the loss of 
Deets was appraised by two men called for the purpose 
by the proper officer of the Farmers Mutua] Company, 
and of the items of loss as fixed by them was that “On 
contents of crib, three hundred and ninety-two (392) dol- 
lars.” The whole loss was estimated at $1,020; of this 
Deets subsequently received $855, of which $227 was in- 
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tended in payment for the corn burned. Deets testified 
that he told the agent of the Home Fire Insurance Com- 
pany some time in June, 1893, that he had the corn in- 
sured with the Farmers Mutual, and also told the agent 
or officer of the latter company, at or about the time of 
its adjustment of the loss, that the corn was included in 
its policy. He also testified that he thought at the time 
that such statements were true, but discovered after- 
wards, and subsequent to receiving the money from the 
Farmers Mutual, that the policy issued by it did not in- 
gure the corn; that there had been a mistake made. A 
portion of his testimony on this subject is as follows: 

Q. You were asked by the other side if you did not 
state to their agent, Mr. Denman, some time in June, 
1893, that the Farmers Mutual Insurance Company of 
Buffalo County, Nebraska, had insurance on the corn 
that was burned? 

A. I either said so, or said I thought I had. I supposed 
at that time that they had. 

Q. Did you find out afterwards that they had not or 
that you were mistaken in what you told Denman? 

Objected to. Sustained. 

Q. What did you ascertain after that? 

A. After Tread my policy over a little bit carefully in 
the Farmers Mutual Insurance Company, I found it was 
not on grain. 

Q. Have you received any insurance from that com- 
pany since you found out that there was no insurance ov 
grain? 

A. No, sir. 

Q. Whatever money you received from the Farmers 
Mutual Insurance Company on corn, you received it by 
mistake or before you found there was a mistake? 

A. Yes, sir. 

He gave some further testimony to the same effect. Of 
this there was no contradiction and no evidence to the 
contrary. There may have been evidence which would 
have developed a different state of facts and which would 
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have supported the counsel for the defendant company’s 
theory that Deets had applied to the Farmers Mutual 
for insurance on the corn, and the policy had been issued, 
and by mistake the corn had not been included in the con- 
tract, and in June it had been reformed to conform to the 
original intention; but if such evidence was in existence 
it was not produced at the trial and the jury was war- 
ranted in believing the testimony of Deets relative to the 
mistake in the adjustment and payment by the Farmers 
Mutual, and the verdict rendered herein must have fol- 
lowed such belief. The conditions established by the 
evidence relative to the payment by the Farmers Mutual 
seem somewhat novel and it would further almost seem 
that they ought not or could not exist unless there had 
been quite considerable lack of care in the transaction of 
the business, out of which they were evolved, but under 
the evidence there is scarcely any tenable or apparent 
way of escape from them. And furthermore, the verdict 
must be allowed to stand, for if the Farmers Mutual, 
through a mistaken belief of their liability for the loss 
of the corn, paid Deets therefor, he, receiving, at the same 
time entertaining the mistake as to the fact of the lia- 
bility of the mutual company to him for its payment, it 
constituted and can make no defense herein for the,other 
company and does not establish the defense that Deets 
had other insurance on the property, which, if estab- 
lished, would have released the defendant company from 
liability. (That it would have done so see German Ins. | 
Co. v. Heiduk, 30 Neb. 288; Hughes v. Insurance Co. of 
' North America, 40 Neb. 626.) 

With the conclusions which we have been forced to 

adopt, as hereinbefore outlined, the judgment must be 


AFFIRMED. 


44 
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LEE HERDMAN V. STATE OF NEBRASKA. 
FiLrep Arrit 21,1898. No. 9702. 


1. Contempt: CriminaL Law. A proceeding against a party for con- 
tempt is in the nature of a prosecution for a crime and the rules of 
strict construction applicable in criminal proceedings are gov- 
ernable therein. 


2. : InrormMaTion, The affidavit must state the acts of the as- 
serted contempt with as much certainty as is required in a state- 
ment of an offense in a prosecution for a crime. 

3. :———. The siatements must be as of the personal knowledge 
of the affiant. They may not be on information and belief. 

4, The affidavit in such a proceeding is jurisdictional. | 


ERROR to the district court for Douglas county. Tried 
below before Scort, J. Reversed. 


Guy R. C. Read and William F. Gurley, for plaintiff in 
error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


HARRISON, C. J. 

By a petition in error a review is sought of a judgment 
of the district court of Douglas county whereby the plain- 
tiff in e.ror was adjudged guilty of a contempt of court 
and to be punished therefor. The affidavit filed in the 
district court, the basis of the proceedings there, was as 
- follows: 

“WILLIAM W. Cox, Plaintiff, 
v. 
Boarp OF Fire AND Po.icr} Doc. 60. No. 313. 
COMMISSIONERS, FRANK HE. 
MOORES, ET AL, Defendants. 
“STATE OF NEBRASKA, \ aa 
Dove as Counry, ° 

“R. H. Olmsted, being duly sworn, deposes and says he 

is one of the attorneys for the plaintiff in the above en- 
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titled action, and comes now and represents to the court 
that the restraining order issued herein on July 16, 1897, 
has been violated by the defendant R. E. L. Herdman in 
this, to-wit: That on September 29, 1897, the said Herd- 
man, as a member of the board of fire and police commis- 
sioners of the city of Omaha, Nebraska, did, as affiant is 
informed and believes, vote ‘yes’ at a meeting of said 
board on a resolution then adopted by said board remov- 
ing plaintiff herein from the police department of the 
city of Omaha; that thereafter, on the 1st day of October, 
1897, at a special meeting of said board, the following 
proceedings were had, and the following is a copy of the 
journal of said board showing a record of the proceedings 
then and there had: 
“<QMAHA, NEB., October 1, 1897. 

“<The board met pursuant to call. Present, Commis- 
sioner Gregory in the chair, and Commissioners Peabody, 
Bullard, and Herdman; absent, Commissioner Moores. 

“<The secretary presented a communication from the 
chief of police addressed to Hon. C. R. Scott, with the 
reply of his honor thereto attached, and reading as fol- 
lows: 

“< “Hon. O. R. Scott, Judge District Court, Omaha, Neb.— 
DEAR Sir: I have the honor to enclose herewith a resolu- 
tion adopted by the board of fire and police commis- 
sioners at the meeting of that body held last night. It 
was the sense of the board and also my personal opinion 
that, in so far as the said resolution affected Chief of De- 
tectives W. W. Cox, your attention should be called to it, 
as the board and myself desire to be guided by both the 
letter and spirit of the restraining order made by your 
honor in the matter of W. W. Cox v. The. Board of Fire 
and Police Commissioners. 

«“<¢“T am sure that the form of my communication to 
your honor is strictly in accordance with legal practice 
in such cases; but I siniply seek to convey to your honor 
the meaning: and intention of the board touching the 
matters mentioned herein, and we would be glad to be 
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guided by such advice and instructions as you may deem 
consistent to give in the premises. 
“<“WVery respectfully yours, 
«<Q V. GALLAGHER, ‘Chief of Police.” 

“ws “Reply: 

“<CChief Gallagher: You are notified that the action 
of the board of fire and police commissioners respecting 
the discharge of Chief of Detectives Cox, in discharging 
him from the service, is in direct conflict with the re- 
straining order issued by me, and should be rescinded 
at once. Until the case is heard no such action should 
be taken by the board. 

« ¢ “(Sioned) CUNNINGHAM R. Scott, Judge. 

“<¢“Omaha, Sept. 30, 1897.” 

“On motion, the communications were ordered spread 
upon the record and placed on file, and the following res- 
olution was passed, Commissioners. Peabody, Gregory, 
and Bullard voting in the affirmative, Commissioner 
Herdman in the negative: 

“ ‘Resolved, That the order removing certain officers and 
patrolmen, passed September 29th, be, and is hereby, 
modified in so far as it relates to one W. W. Cox, and it 
is ordered that as to him the said order be, and is hereby, 
rescinded. 

“<‘On motion, the board then adjourned. 

“ (SECRETARY.’ 

“A ffiant further says that he is informed and believes 
that the said R. E. L, Herdman is the secretary of the said 
board of fire and police commissioners, and was the per- 
son who, as secretary, presented the first two aforesaid 
communications to the said board at its meeting held 
October 1, 1897. 

“Affiant further says that the aforesaid proceedings of 
the said board of October 1, 1897, have been personally 
examined by him and the foregoing are true copies 
thereof as appears in Journal F at pages 148 and 149 of 
the records of said board. And further affiant saith not. 

“R. H. OLMSTED. 
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“Subscribed and sworn to before me this 4th day of 
October, 1897. 
“TSEAL] Frank L. McCoy, 
“Notary Public. 
“My commission expires January 22, 1899.” 


That this was insufficient was raised during the pro- 
ceedings and is presented by the petition in error and is 
of the points urged in the brief filed for plaintiff in error. 
It is of the doctrine of this court that proceedings for 
constructive contempt are in the nature of prosecutions 
for crimes, and as much certainty is required in a state- 
ment of acts of which complaint is made as in the state- 
ments of offenses in prosecutions under the provisions of 
the Criminal Code. (Gandy v. State, 18 Neb. 445; Boyd v. 
State, 19 Neb. 128; Johnson v. Bouton, 35 Neb. 903; Per- 
cival v. State, 45 Neb. 741; Hawes v. State, 46 Neb. 149; 
Cooley v. State, 46 Neb. 603; O’Chander v. State, 46 Neb. 
10.) The affidavit in such a proceeding is jurisdictional. 
(Gandy v. State, 13 Neb. 445; Ludden v. State, 31 Neb. 487; 
Hawthorne v. State, 45 Neb. 871.) The affidavit must state 
positive knowledge, if, on information and belief, it is 
insufficient. (Ludden v. State, supra; 4 Ency. Pl. & Pr. 779, 
780; Gandy v. State, supra; Freeman v. City of Huron, 66 
N. W. Rep. [S. Dak.] 928; Thomas v. People, 23 Pac. Rep. 
[Colo.] 326.) Viewed in the light of these well estab- 
lished rules the affidavit, the basis of the proceedings 
against plaintiff in error, was wholly insufficient. Some 
of its most important statements were on information 
and belief. There is no statement of the substance, or 
any of the terms, of the order of which it is asserted there 
had been a violation, nor is there any statement that the 
party to be cited for contempt in its violation had any 
notice of its making or existence; in short, the affidavit 
was so lacking in requisite statements of substance as to 
be fatally defective. It follows that the judgment must 
be reversed and the prosecution dismissed. 


REVERSED. 
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NORVAL, J. 


I concur in reversal of the judgment on the grounds 
that the evidence adduced on the trial is insufficient to 
sustain the judgment and sentence imposed by the dis- 
trict court. 


PHOINIX INSURANCE COMPANY OF HARTFORD V. CLYDB 
KING BT AL. 


Finrep APRIL 21,1898. No. 75381. 


1. Review: AssiIGNMENTS OF ERROR. An assignment in a petition tn 
error that the court erred in rejecting evidence, “as appears at 
record, pages 209, 20914, 210, 211, 212, 216, 216%, 217, 220, 223, 224, 
230, 238, 239, 240, 241, 243,” is too general for consideration. 


2. To obtain a review of the rulings of the trial court 
on the admission or exclusion of testimony each ruling must be 
specifically assigned in the petition in error. 

3. ARGUMENTS. Alleged errors argued in the brief 


which are not assigned in the petition in error are unavailing. 
REHEARING of case reported in 52 Neb. 562. Affirmed. 
Wright & Stout, for plaintiff in error. 
R. R. Dickson, contra, 


NoORVAL, J. 


The judgment below was affirmed at the last term of 
this court. (52 Neb. 562.) An application for a rehearing 
was filed which assailed the former decision upon two 
grounds: First, in holding the third, fourth, fifth, and 
sixth assignments of error relating to the admission and 
exclusion of testimony to be too indefinite to require 
consideration; second, in sustaining the action of the 
trial court in allowing the sheriff to amend his return on 
the several orders of sale. At the request of the writer 
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a rehearing was allowed on the first ground, and the 
eause has been again submitted on briefs and oral ar- 
gument. The action was brought by King & Cronin to 
recover certain sheriff’s fees assigned to them, which it 
is alleged the officer earned in the execution of seven 
orders of sale in as many decrees of foreclosure obtained 
in Holt county by the Phoenix Insurance Company of 
Hartford. Verdict and judgment were against the de- 
fendant, and it prosecuted error. 

The third assignment in the petition in error is as fol- 
lows: 

“3. The court erred in rejecting and refusing evidence 
offered on behalf of plaintiff in error as appears at rec- 
ord, pages 209, 2094, 210, 211, 212, 216, 2164, 217, 220, 223, — 
224, 230, 238, 239, 240, 241, 248.” In the same manner 
numerous rulings of the trial court on the admission and 
exclusion of testimony are pointed out in the fourth, fifth, 
and sixth assignments in the petition in error. All of 
these assignments are too indefinite to require considera- 
tion. To obtain a review of alleged errors they must be 
assigned in the petition in error with such particularity as 
to enable this court to ascertain the ruling, out of a great 
number, of which complaint is made. The particular de- 
cision assailed must be specifically assigned; a general 
assignment is unavailing. (Lowe v. City of Omaha, 33 Neb. 
587; Farwell v. Cramer, 38 Neb. 61; Hagle Fire Co. of N.Y. 
wv. Globe Loan & Trust Co., 44 Neb. 380; Sigler v. McConnell, 
45 Neb. 598; Kearney Electric Co. v. Laughlin, 45 Neb. 390; 
Blordel v. Zimmerman, 41 Neb. 695; City of Omaha v. Rich- 
ards, 49 Neb. 244.) Darner v. Daggett, 35 Neb. 695, sus- 
tained a general assignment in a petition in error quite 
like those in this case, but that decision stands alone, 
and is believed to be unsound. It is accordingly disap- 
proved. 

Another assignment is that the court erred in allowing 
the sheriff to amend his return. The officer made no 
amendinent to any process issued in this case. It is dis- 
closed that the sheriff was permitted in each of the seven 
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foreclosure actions to amend his return on the several 
orders of sale issued therein, by giving an itemized state 
ment of his fees. But whether such rulings were proper 
or not cannot be determined at this time, since they were 
not made in this case but in other causes. The question 
of the admissibility of said amended returns as evidence 
is not raised by the petition in error, the assignment 
therein being the “court erred in allowing amendment 
of sheriff’s returns.” The sufficiency of the petition in 
the court below, and of the evidence to sustain the ver- 
dict are not raised by the petition in error, and the argu- 
ment in the brief relating thereto will not be noticed. 
The former opinion is adhered to, and the judgment. 
stands 
AFFIRMED. 


CHARLES D. CoLE V. ARLINGTON STATE BANK ET AL. 
FILEp APRIL 21,1898. No. 8039. 


Review Without Bill of Exceptions. Assignments of error relating to 
rulings on the admission of evidence will be disregarded on re- 
view in absence of a properly authenticated bill of exceptions. 


Error from the district court of Washington county. 
Tried below before Krysor, J. Affirmed. 


Bradley & De Lamatre, for plaintiff in error. 
No appearance for defendants in error. 


Norvat, J. 


Charles D. Cole instituted two actions of replevin to. 
recover certain chattels, one being against the Arlington 
State Bank, and the other against the Blair State Bank. 
The causes were consolidated and tried as one action. 
The verdict was for the defendants, and from the judg- 
ment entered thereon plaintiff has prosecuted this pro- 
ceeding. . ; 
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The three assignments argued in the brief filed relate 
to the rulings of the court below on the admission of evi- 
dence, and they cannot be considered, since there is no 
bill of exceptions included in the transcript. (Sweeney v. 
Ramge, 46 Neb. 919; Reed v. Rice, 48 Neb. 586; Afchcnna 
v. Dietrich, 48 Neb. 483; Wood v. Gerhold, 47 Neb. 397; 
White v. Smith, 47 Neb. 625; Reynolds v. McCandless, 50 
Neb. 225; Stuart v. Burcham, 50 Neb. 823; Douglas v. 
Smith, 50 Neb. 899.) The judgment is 

AFFIRMED. 


MIssouRI Paciric Rarbway CoMPANY v. Mary LYONS, 
ADMINISTRATRIX, 


FILED APRIL 21,1898. No. 7849. 


1. Injury to Servant: Conrrinutory NEGLIGENCE. Evidence exam- 
ined, and held to sustain the jury’s finding that the death of plain- 
tiff’s intestate was not caused by his negligence. 


2. Master and Servant: Risks OF EMPLOYMENT: FELLOW-SERVANTS. 
When one enters the employment of another, agreeing to serve 
him for a stipulated salary or wage, he thereby assumes, in the 
absence of an express contract to the contrary, the ordinary perils 
incident to that service, and included in these is the liability to 
injury at the hands of a negligent fellow-servant. 


: NEGLIGENCE: FELLOW-SERVaNTS. The general rule is that 
where a master is not guilty of negligence in the selection or re- 
tention of servants, nor in furnishing them with suitable appli- 
ances for the performance of the work in which he employs them, 
he is not answerable to one of them for an injury caused by the 
negligence of a fellow-servant while both are engaged in the same 
work in the same department of the master’s business. 


: FELLOW-SERVANTS. Where two switching crews are in the 
employ of the same railway company, subject to the control and 
direction of the same yardmaster, no member of either of said 
crews having any right of control or direction over any member 
of the other crew, both crews simultaneously engaged in switching 
the same cars from one part to another of the same switch yard, 
then the two crews and the members thereof are consociated in 
the same department of duty or line of employment, and each 
member of one crew is the fellow-servant of each member of the 
other crew. 4 
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Error from the district court of Douglas county. 
Tried below before FERGUSON, J. Reversed. 


Contentions and citations of counsel appear in the 
opinion. 


John C. Watson, James W. Orr, and B. P. Waygener, for 
plaintiff in error. 


T. J. Mahoney, contra. 


NoRVAL, J., and RaGan, C. 


The switch yard of the Missouri Pacific Railway Com- 
pany at Omaha, Nebraska, extends north and south, is 
more than a quarter of a mile in length, and it is down 
grade from the south end thereof. This switch yard is 
covered with a net-work of tracks. The first four, count- 
ing from the east side of the yard, are called the main- 
line track, the old main-line track, the train track and 
the west track, respectively. June 11, 1893, two shifting 
engines and crews were at work in this yard. The crew 
working in the south part of the yard was composed of 
the engineer and fireman of the switch engine and 
George Duncan, James Mordant, and Samuel Deems. 
Duncan was the foreman of the south crew. The crew 
working in the north end of the yard was composed of 
the engineer and fireman of the switch engine and B. F. 
Miller, John R. Hughes, and George Lyons, Miller being 
the foreman of that crew. All the men in both these 
crews were subject to the direction and control of the 
master of the switch yard, named Kennedy. He seems 
to have employed the men and had authority to discharge 
them. From day to day he determined what men should 
work in the switch yard and in what part of the yard 
each crew should work. The foreman of each crew had 
the direction of the men under his charge as to how the 
work should be done and what each should do, but was 
vested with no other control of the men under him. No 
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person in one crew had any direction or control over the 
members of the other crew. While each crew was as- 
signed to work at a particular end of the yard, this seems 
“to have been a matter of convenience, as either crew was 
at liberty to go to any part of the yard if the business 
in hand required. Both crews were engaged in trans- 
ferring cars from one track to another, the crew at the 
south end taking cars from certain tracks or sidings, 
putting them on one of the tracks already mentioned, 
and running the cars down toward the north end of the 
yard, and there turning them over to the crew at work 
in the north end for further disposition. As it was down 
grade from the south to the north end of the yard it 
was customary, when a car was put on a track to go to 
the north end of the yard, for either Deems or Mordant 
to “ride the car down.” On the date above stated, and 
at the time of the happening of the casualty hereinafter 
referred to, there were a number of cars standing on the 
train track, the third track from the east side of the 
yard, and standing pretty well down toward the south 
end thereof. A coal car was standing on the old main 
track pretty well toward the south end of the yard. 
Lyons, one of the north crew, was standing west of the 
west track; or, in other words, there were four tracks 
between him and the old main-line track. The north 
crew switching engine was on the old main-line -track 
pretty well down toward the north end of.the yard. 
With things in this situation, the crew at the south end 
of the yard switched a box car loaded with coal on the 
old main-line track. As this car started down the grade 
Deems, one of Duncan’s crew, was about to board it for 
the purpose of “riding it down,’ when Duncan said to 
him: “Let that car go; let Jimmie [that is Mordant, the 
other man helping him] catch some of these cars.” For 
some reason, not clearly shown by the record, Mordant 
did not “ride the car down,” and it went down without 
any one upon it, came in contact with the coal car, 
loosened the brakes thereon, and both cars started. down 
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the old main-line track toward the north end of the yard. 
The foreman of the crew in the north end, seeing these 
two cars, “hallooed” to warn the men on the switch 
engine of the approaching cars. Lyons, presumably for - 
the same purpose, ran east toward the old main-line 
track, and, either because he did not observe the prox- 
imity of the two loose cars or because he attempted to 
board them, was struck by one of those cars and injured, 
from the effects of which he died. His widow, as admin- 
istratrix, brought this suit against the railway company 
for damages. She had a verdict and judgment, to reverse 
which the railway company has prosecuted here a peti- 
tion in error. 

1. The administratrix in her petition claimed that the 
railway company had been guilty of negligence in em- 
ploying or retaining in its employ Deems and Mordant, 
two of the men of the south crew, knowing that they 
were incompetent. We do not understand that the judg- 
ment in this case rests upon a finding made by the jury 
that the railway company was guilty of negligence in 
employing or retaining in its employ these two men, 
and the evidence in the record before us would not sus- 
tain a finding that the railway company had been guilty 
of negligence in employing or retaining in its employ 
either of these two men. 

2. The administratrix also claimed in her petition that 
the proximate cause of the death of her husband was 
the negligence of the foreman, Duncan, in permitting 
this box car loaded with coal to run down the old main- 
line track with no one on it to control and stop it. We 
assume, for the purposes of this case only, that Duncan’s 
permitting this box car loaded with coal to run down 
this track without Some one on it to control and stop it 
was negligence and that this negligence was the proxi- 
mate cause of the death of Lyons. 

3. It is strenuously insisted by counsel for the railway 
company that Lyons’ untimely death was the result of 
his own negligence; that he was standing some distance 
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west of the old main-line track on which the two wild 
ears were running when he first discovered them; that 
he was in a place of safety and that he voluntarily ran 
to the track on which the two cars were moving, and by 
recson of neglecting to observe their proximity to him 
or while attempting to board them received his injury; 
that his presence at the place where he was injured was 
not due to an order of his foreman nor made necessary 
by any of the demands of his employment, and, there- 
fore, the finding of the jury that Lyons’ injury was not 
the direct result of his own negligence is unsustained by 
sufficient evidence. But when we consider the circum- 
stances surrounding Lyons at the time he left the place 
of safety, the two cars running down grade toward an 
engine standing upon the same track on which were an 
engineer and fireman, the certainty of a collision unless 
the cars were stopped, and the probabilities that if a 
collision occurred not only would there result a destruc- 
tion of the property of the railway company but perhaps 
the loss of human life, we are not disposed to disturb the 
jury’s finding which acquitted Lyons of negligence. Im- 
prudent and unwise his conduct may have been, unselfish 
it certainly was, but, when examined in. the light of all 
the surrounding circumstances, we cannot say as a mat- 
ter of law that it was negligence. (Omaha & R. V. R. Co. 
v. Krayenbuhl, 48 Neb. 553.) 

4. The district court instructed the jury as follows: 
“T instruct you, gentlemen, that on the 11th day of June, 
1893, the foreman, Duncan, and Lyons were not fellow- 
servants within the rule that exempts the master from 
liability for the negligence of one fellow-servant causing 
injury to another, but, on the contrary, said Duncan was 
intrusted by the defendant with the control of such a 
part of the defendant’s business as impressed upon him 
the duty of so conducting said part of said business as 
not to negligently or carelessly subject other servants of 
the company to unusual and unnecessary danger, and if 
you find from the evidence that said Duncan was guilty 
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of negligence in the discharge of said duty, such negli- 
gence is chargeable to the defendant.” To the giving 
of this instruction the railway company excepted. Coun- 
sel for the administratrix concedes that if this instruc- 
tion was erroneous the judgment must be reversed. It 
was doubtless the doctrine of the common law that a 
master was not liable for an injury inflicted upon one 
servant through the negligence of a fellow-servant. This 
is the English rule and, except where modified by stat- 
ute, is the doctrine of the American courts. (See the 
rule stated and the authorities collated in 7 Am. & Eng. 
Ency. Law 821; 3 Wood, Railway Law, sec. 388.) This 
doctrine results from the nature of the contract between 
the employer and the employé. When one enters the 
employment of another agreeing to serve him for a stipu- 
lated salary or wage he thereby assumes, in the absence 
of an express contract to the contrary, the ordinary perils 
incident to that service, and included in these is the 
liability to injury at the hands of a negligent fellow- 
servant. The doctrine was thoroughly discussed by 
Evans, J., in Murray v. South C. R. Co., 1 McMullan [S, 
Car.] 385, and by Shaw, C. J., in Farwell v. Boston & A. 
R. Co., 4 Met. [Mass.] 49, the two leading cases in this 
country; and the rule is there declared to be founded not 
only upon principles of justice but upon considerations of 
public policy as well. To this general rule exempting the 
master from liability for the injury of one servant caused 
by the negligence of a fellow-servant there is this excep- 
tion: The master himself must not have been guilty of 
negligence in the selection or retention of the offending 
servant, tool, or appliance. To bring the master within 
the protection of the rule the relation existing between 
the offending and the injured servant must not have 
been that of master and servant. The offending servant 
must not have been the alter ego of the master. The neg- 
ligent servant must have been a co-laborer, a co-servant— 
that is, a fellow-servant with the injured one in the per- 
formance of the work in and about which the injury 
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occurred. The general rule is admirably stated by the 
supreme court of Massachusetts in Farwell v. Boston & 
A. R. Co., supra, in the following language: “Where a 
master uses due diligence in the selection of competent 
and trusty servants, and furnishes them with suitable 
means to perform the service in which he employs them, 
he is not answerable to one of them for an injury received 
by him in consequence of the carelessness of another 
while both are engaged in the same service.” 

With an apology to the profession for this digression, 
and statement of a rule so familiar, we now proceed to 
inquire whether Duncan‘and Lyons were fellow-servants 
within the meaning of the rule just stated. This is al- 
ways the difficult question in this class of cases, and he 
who asserts that two servants of the same master under 
a certain state of facts are or are not fellow-servants will 
have little trouble to find some case which will tend to 
support his contention. Counsel for the administratrix 
insists that Duncan and Lyons were not fellow-servants, 
and cites in support of this contention the following 
cases: Afchison, T. & 8. F. R. Co. v. Moore, 29 Kan. 632; 
Baltimore € O. R. Co. v. Baugh, 149 U. S. 368; Garrahy v. 
Kansas City, 8S. J. & C. B. R. Co., 25 Fed. Rep. 258; Teaas 
é P. R. Co. v. Reed, 31 8. W. Rep. [Tex.] 1038; Chesson v. 
Roper Lumber Co., 23 S. E. Rep. [N. Car.] 925; Gowan v. 
Bush, 22 C. C. A. 196; Illinois C. R. Co. v. Hilliard, 37 8. 
W. Rep. [Ky.] 75; Houston & T. C. R. Co. v. Talley, 39 8. W. 
Rep. [Tex.] 206; West Chicago S. R. Co. ». Dwyer, 57 Tl. 
App. 444; Pendergast v. Union R. Co., 41 N. Y¥. Supp. 
927; Denecr Tranucay Co. v. Crumbach, 48 Pac. Rep. [Colo.| 
503; Rouse v. Downs, 47 Pac. Rep. [Kan.] 982. On the 
other hand, counsel for the railway company insist that 
Duncan and Lyons were fellow-servants, and in support 
of their contention cite the following cases: O'Leary v. 
Wabash R. Co., 52 I. App. 641; Clarke v. Pennsylvania Co., 
31 N. E. Rep. [Ind.] 808; Pittsburg OC. & 8. L. R. Co. v. 
Adams, 5 N. E. Rep. [Ind.] 837; Baltimore & O. R. Co. v 
Baugh, 149 U. S. 368; Warmington v. Atehison, T. & 8. PF. 
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R. Co., 46 Mo. App. 159; Wellman v. Oregon S. L. & U. N. 
R. Co., 21 Ore. 530, 28 Pac. Rep. 625; St. Louis, I. & 8. 
R. Co. v. Needham, 63 Fed. Rep. 107; Northern P. R. Co. v. 
Mase, 63 Fed. Rep. 114; Norfolk & W. R. Co. v. Hoover, 29 
Atl. Rep. [Md.] 660; Herrington v. Lake 8. & M. 8S. R. Co., 
31 N. Y. Supp. 910; Thom v. Pittard, 62 Fed. Rep. 232; 
Ell v. Northern P. R. Co., 48 N. W. Rep. [N. Dak.] 222; 
Frazer v. Red River Lumber Co., 45 Minn. 235; Ohio dé M. 
R. Co. v. Robb, 36 Il. App. 627; Unfried v. Baltimore & O. 
R. Co., 834 W. Va. 260; Kerlin v. Chicago, P. é St. L. R. Co., 
50 Fed. Rep. 185; Baltimore € O. R. Co. v. Andrews, 50 
Fed. Rep. 728; Marshall v. Schricker, 63 Mo. 308; What 
Cheer Coal Co. v. Johnson, 56 Fed. Rep. 810; Harley v. 
Louisville & N. R. Co., 57 Fed. Rep. 144; MeBride v. Union 
P. R. Co., 21 Pac. Rep. [Wyo.] 687; O’Brien v. American 
Dredging Co., 21 Atl. Rep. [N. J.] 324; Sherrin v. St. 
Joseph & St. L. R. Co., 15 8. W. Rep. [Mo.] 442; Chicago 
é A. R. Co. v. May, 108 Til. 288. Not all the cases cited 
by counsel sustain their respective contentions, and we 
shall not attempt a review of these cases, or any of them; 
nor shall we attempt to,formulate a rule which will af- 
ford a test for determining in all cases whether two 
servants are or are not fellow-servants within the mean- 
ing of that term, but leave that question to be determined 
in each case from the particular facts and circumstances 
of the case in which the question is presented. 

In Moore v. Wabash, St. L. & P. R. Co., 85 Mo. 588, it was 
said: “If we may venture a general proposition on the 
subject, it is that all are fellow-servants who are engaged 
in the prosecution of the same common work having no 
dependence upon or relation to each other except as co- 
laborers, without rank, under the direction and manage- 
ment of the master himself, or of some servant placed 
by the master over them.” 

The supreme court of North Dakota, in HIl v. Northern 
P. R. Co., 48 N. W. Rep. 222, laid down this proposition: 
“The negligence of a servant engaged in the same gen- 
eral business with the injured servant is the negligence 
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of a fellow-servant, whatever position the former occu- 
pies with respect to the latter, as to all acts which pertain 
to the duties of a mere servant as contradistinguished 
from the duties of the master to his employés.” 

In O'Leary v. Wabash R. Co., 52 Ill. App. 641, it was 
held that two switching crews employed in the same rail- 
road yard, the one in delivering cars, and the other in 
receiving them as kicked across the main tracks, are 
fellow-servants. 

The supreme court of Indiana, in Clarke v. Pennsylvania 
Co., 31 N. E. Rep. 808, held that a member of one section- 
gang and the boss of another section-gang employed by 
the same railroad company were fellow-servants. The 
same court in Pittsburg C. & St. L. R. Co. v. Adams, 5 N. E. 
Rep. 837, held that a servant could not recover for an 
injury caused by the negligence of a co-servant in the 
same line of employment, although of a superior grade, 
unless the negligent servant occupies the place of a vice- 
principal as to the injured servant. 

The cases cited by the respective counsel in this case, 
including the cases just noticed, we think justify the 
following conclusion: Where two switching crews are 
in the employ of the same railway company, subject to 
the control and direction of the same yardmaster, no 
member of either of said crews, having any right of con- 
trol or direction over any member of the other crew, 
both crews simultaneously engaged in switching the 
same cars from one part to another of the same switch 
yard, then each member of one crew is the fellow-servant 
of each member of the other crew, although the foreman 
of each crew may sustain the relation of vice-principal to 
the members of his own crew; ‘and this is because, to 
paraphrase the language of IRVINE, C., in Union P. R. 
Co. v. Erickson, 41 Neb. 1, the two crews and the members 
thereof are consociated in the same department of duty 
or line of employment. An analysis of the instruction 
under consideration shows that the district court reached 
the conclusion that Duncan and Lyons were not fellow- 

45 
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servants, because the court was-of opinion that Duncan 
had been delegated by his master to control and direct 
a certain line or department of its business, and, there- 
fore, Duncan represented the railway company and his 
negligence was its negligence. But this is a mistake. 
There is no dispute as to the facts, and the uncontra- 
dicted evidence is that Duncan and Lyons were both in 
the employ of the same master, subject to the orders and 
directions of the same yardmaster, neither one having 
any right of control or direction of the other. They 
were not engaged in a separate line of the company’s 
business or in a separate department of the company’s 
service. They were both engaged in the same switch 
yard. They were both handling the same cars. They 
were associated together in the same department of the 
conipany’s service and transacting identically the same 
business. The doctrine announced in this instruction 
would make a switch tender in a switch yard a vice- 
principal as to a fellow-switchman riding a car from the 
main line to a side track. It would make a brakeman 
on a car, whose duty it was to set a brake, a vice-prin- 
cipal as to his fellow-brakeman about to couple the car 
to another. The theory of the district court was that, 
because it was Duncan’s business to switch cars from 
the south end of the switch yard toward the north end 
and there deliver them to the north switching crew, he 
was, therefore, engaged in a. separate department or line 
of the company’s service from that of the members of the 
north switching crew, and, therefore. he was performinz 
a duty personal to the master and represented him. But 
Duncan was not performing a duty which the law re- 
quired the master to perform. He was not engaged in a 
separate and distinct departiment of the company’s serv- 
ice from the members of the north erew. As to the 
members of the north crew he was not a vice-principal. 
Had he been the instruction would have been correct. 

The conclusion we have reached in this case does not 
conflict with auy decision of this court. 
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Smith v. Sionz City & P. R. Co. 15 Neb. 583, Chicago, 
St. P., U. dO. R. Co. v. Inndstrom, 16 Neb. 254, Burlington 
&€ MW. R. R. Co. v. Crockett, 19 Neb. 1388, Omaha & R. V. R. 
Co. v. Krayenbuhl, 48 Neb. 553, and Union P. R. Co. v. Doyle, 
50 Neb. 555, were «all cases in which the master was held 
liable for the injury to one servant which resulted from 
the negligence of a co-servant. But in these cases, and 
each of them, the offending servant sustained to the in- 
jured one the relation of vice-principal and was invested 
with the right of control and direction not only of the 
work in hand but of the injured servant. . 

Cuion P. R. Co. v. Brickson, 41 Neb. 1, was a case iu 
which the railway company was held liable for an injury 
which a track hand standing by the side of the road 
received from being struck by a lump of coal which fell 
from the tender of a rapidly passing engine, and the com- 
pany was held liable. But the decision rests upon the 
principle that the employés of the company engaged in 
the business of loading the engine tenders with coal were 
engaged in a distinct and separate department of the 
company’s service from the department to which the in- 
jured section hand belonged; that the two servants, 
though in the employ of the same master, were not 
engaged in the same department of the company’s 
business. 

In Chicago, B. & Q. R. Co. v. Kellogg, 54 Neb. 127, the 
railway company was held liable for an injury which its 
station agent had sustained while attempting to set a 
defective brake on a car left at his station, the injury 
resulting from the negligent failure of the ear inspectors 
of the road to discover and properly repair the defective 
brake. But this case rests upon the principles that it was 
the duty of the master to furnish brakes for its cars which 
were reasonably safe and fit for the purposes for which 
they were intended, and that the employés whose duty 
it was to inspect and repair brakes were engaged in a 
separate and distinct departinent of the service from that 
of the station agents of ihe master. 
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The judgment of the district court is reversed and the 


cause remanded. 
7 REVERSED AND REMANDED. 


McCorMIck HARVESTING MACHINE COMPANY V. HENRY 
MILLER ET AL. 


FILED APRIL 21,1898. No. 7994, 
1, Contracts: Duress. It is those contracts made under fear of un- 


lawful arrest, and not those executed under threat of lawful -im- 
prisonment, which can be avoided on the ground of duress. 


2. CoMPOUNDING FELony. A contract, the consideration of 
which, in whole or in part, is the compounding of a felony or the 
stifling of a criminal prosecution, is contrary to public policy, 
illegal, and void. 

3. : RATIFICATION. The payment of money on an agree- 


ment to compound a felony cannot be considered as a ratification, 
since the contract was illegal and void and incapable of ratifica- 
tion. 


ERRoR from the district court of York county. Tried 
below before WHEELER, J. Affirmed. 


George B. France, for plaintiff in error. 
F. C. Power, contra. 


NoRVAL, J. 

This was an action by the McCormick Harvesting Ma- 
chine Company upon a written contract executed by the 
defendants and one George Miller, whereby they prom- 
ised to pay plaintiff on March 1, 1888, the sum of $802.95, 
with interest thereon at the rate of eight per cent per 
annum from December 27, 1884. The. execution of the 
contract is admitted, and the answer sets up that the 
same was obtained by duress, and that the consideration 
was the compounding of a felony. These averments were 
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put on the issue by the reply. The trial resulted in a 
verdict for the defendants, and to reverse the judgment 
entered thereon is the purpose of this proceeding. 

C. D. Miller, of Westside, Iowa, is a brother of the de- 
fendant Henry Miller, and Belle Miller is the wife of the 
latter. C. D. Miller, while acting as agent for plaintiff, 
collected for it the sum of $802.95, which he converted 
and embezzled to his own use, and has never made res- 
titution thereof to plaintiff. One A. W. Wass was em- 
ployed by the company to call upon C. D. Miller at his 
home in Westside and settle said defaleation. Wass did 
as directed, and demanded security for the money. To 
this Miller replied that he had some brothers living in 
Nebraska who might come to his relief. It was sug- 
gested that the brothers be seen, and thereupon both 
started for Nebraska. While waiting for a train in 
Omaha, Wass had the contract in question drawn up, © 
and he and C. D. Miller went to the defendants’ home 
in York county, where the agreement was executed by 
them. It recites, substantially, that C. D. Miller, of West- 
side, Iowa, during the year 1884, while acting as agent 
of the McCormick Harvesting Machine Company, col- 
lected for it various sums of money aggregating $802.95, 
which he has retained; and the contract stipulates, inter 
alia, that in consideration that said company “shall re- 
lease the said C. D. Miller from any further claim or 
demand, civilly or otherwise, on account of the money 
collected as aforesaid * * * we, the undersigned, 
promise and agree to pay to said McCormick Harvesting 
Machine Company the sum of $802.95 on the 1st day of 
March, 1888, with interest at the rate of eight per cent 
per annum. * * * And it is further agreed on the 
part of the said Henry Miller and Belle Miller, his wife, 
and George Miller that the foregoing indebtedness shail 
be a lien upon any and all real estate and personal prop- 
erty owned by us, whether exempt or not.” 

There was testimony introduced by the defendants 
tending to prove that at and prior to the execution of 
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the contract, and as an inducement to the defendants to 
sign the same, Wass, as agent of plaintiff, threatened to 
have C. D. Miller prosecuted and sent to the penitentiary, 
for the entire amount of the money belonging to plaintiff 
which he had collected and converted, unless security 
should be given for the amount converted, but that, if the 
defendant would sign the contract sued on, it woud 
prevent any criminal prosecution from being brought 
against said C. D. Miller. Relying upon these state- 
ments and promises the contract was signed. Wass, on 
the other hand, testified positively no threats or prom- 
ises of the character just stated were made by him to 
the Millers or either of them. The jury by their verdict 
have resolved all conflict in the testimony in favor of 
the defense, which finding this court declines to disturb. 

It is insisted that C. D. Miller having embezzled the 
money of plaintiff, he was liable to a criminal prosecu- 
tion, and therefore the mere threat to have him prose- 
cuted for the crime did not constitute such duress as to 
avoid the contract in question. This position is entirely 
sound, since it is those contracts made under fear of 
unlawful arrest, and not those executed under threat of 
lawful imprisonment, that can be avoided for duress. 
(Mundy v. Whittemore, 15 Neb. 647; Sanford v. Sornborger, 
26 Neb. 295.) . 

The evidence is sufficient to establish. that the contract 
was given to compound a crime; in other words, that 
the consideration for the agreement and promise of the 
defendants was that C. D. Miller should not be prose- 
cuted for embezzlement of plaintiff’s money. This con- 
tract is against public policy, and is illegal and void. 
(Biendorff v. Kaufman, 41 Neb. 824; Snyder v. Willey, 33 
Mich. 483; Buck v. First Nat. Bank of Paw Paw, 27 Mich. 
293; Springfield Fire & Marine Ins. Co. v. Hull, 51 O. St. 
270; Friend c. Miller, 52 Kan. 139; Peed v. McKee, 42 Ia. 
689; Smith v. Steely, 80 Ia. 738; Baird v. Boehner, 77 Ia. 
622; Bowen v. Buck, 28 Vt. 308; Plummer v. Smith, 5 N. 
H. 553.) The fact that the sum of $160 has been paid on 
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the contract cannot be considered a ratification, since the 
agreement was illegal and void, and incapable of ratifi- 
cation. 

The court below excluded from the jury the deposition 
of O. L. Binford, which ruling is now assailed. There was 
no error in this decision, since the testimony was hearsay, 
and did not tend to establish or disprove any issue in 
the case. We have examined the several rulings on the 
admission and exclusion of testimony, as well as the 
instructions given and refused, and discover no error 
therein prejudicial to the plaintiff. The judgment is 


AFFIRMED, 


STATE OF NEBRASKA, EX REL. JOHN A. PRARSON, V. JOHN 
IF’. CORNELL, AUDITOR OF PUBLIC ACCOUNTS. 


FitrED APRIL 21, 1898. No. 9874. 


1. County Treasurer’s Fees: AmMounr oF TAXES COLLECTED. Under 
section 20, chapter 28, Compiled Statutes 1897, in computing the 
amount of taxes collected by a county treasurer for the purpose 
of charging percentage, all sums collected for each fiscal year, 
from whatever funds derived, except school moneys, whether be- 
longing to the state or county, or any of its subdivisions, must 
be included together, the fees to be allowed but once and charged 
pro rata to the different funds. 


A county treasurer is not entitled to ten per cent. 
commission on the first $3,000 of state taxes, and a like percentage 
on the first $3,000 of county moneys, collected by him for each 
fiscal year, but a fee of ten per cent alone is chargeable on the 
first $3,000 from whatever source derived, without regard to the 
year the taxes were levied, except school moneys, and such fees 
or commissions are to be apportioned pro rata among the various 
funds on account of which the collections were made. 


3. Counties: Fiscalt YEAR. The fiscal year of a county is the calendar 
year. 


: Taxes. The words ‘fiscal year,” as employed in 
said section 20, chapter 28, Compiled Statutes, mean the fiscal year 
during which the taxes are collected, and not the year in which 
they were levied or imposed. 


4. 
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&. Statutes: RE-ENACTMENT: JtpictaL CONSTRUCTION. Where the 
legislature re~enacts a law of the state, it thereby adopts the judi- 
cial construction which had been placed thereon by the highest 
court of such state. 


6. County Treasurer’s Commission: LGisLATIVE APPROPRIATION: 
STATE Warrant. The auditor of public accounts is powerless to 
draw a warrant upon the treasury for commissions due a county 
treasurer upon moneys collected by him for the state and paid 
into the treasury, unless a specific appropriation has been made 
for that purpose by the legislature. 


ORIGINAL application for mandamus to compel the 
auditor of public accounts to draw a warrant on the state 
treasury for fees claimed by relator, as county treasurer 
of Phelps county, in collecting revenues belonging to the 
state. Writ denied. . 


W. S. Morlan and John 8. Kirkpatrick, for relator. 


References: State v. Babcock, 22 Neb. 33; State v. Moore, 
36 Neb. 579; Jose v. State, 49 Ark. 599; State v. Roderick, 
23 Neb. 505; State v. Harvey, 12 Neb. 31; State v. Weir, 33. 
Neb. 35; Bedwell v. Custer County, 51 Neb. 387; Afeheen v. 
Delancy, 5 Cranch [U. S.] 22; Martin v. Hunter, 1 Wheat. 
[U. S.] 304; Cohens v. Virginia, 6 Wheat. [U. 8.] 264; 
Myrick v. Hasey, 27 Me. 9; Whitcomb v. Rood, 20 Vt. 49; 
Franklin v, Kelley, 2 Neb. 87; Stewart v. Daggy, 138 Neb. 
290; Jackson v. Washington County, 34 Neb. 680; Sampson 
», Sampson, 8 L. R. A. [R. I.] 349; Bloxham v. Consumers 
E.L.& 8S. &. Co., 29 L. R. A. [ila.] 507; In re Contest Pro- 
ceedings, 31 Neb. 262. 


Coad, Smyth, Attorney General, and Hd P. Smith, Deputy 
Attorney General, contra. 


. Norvag, J.. 

. This is an application to this court, in the exercise of 
its original jurisdiction, by the state, on relation of John 
A. Pearson, for a peremptory writ of mandamus to com- 
pel the respondent, as auditor of public accounts, to draw 
his warrant upon the state treasury in favor of relator 
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for the sum of $808.24, in payment of fees and mileage 
alleged to have been earned by him as county treasurer 
of Phelps county, in the collection of the revenues belong- 
ing to the state, between January 1, 1897, and January 
5, 1898. The application sets forth the total amount of 
taxes collected by relator during that period on account 
of each of the several funds, as well as the amount re- 
ceived by him from the levy of taxes from 1885 and 
during each year subsequent thereto, and avers that re- 
spondent has audited and allowed as commissions and 
mileage for the collection of the state’s money the sum 
of $411.87 and no more. The cause has been submitted 
upon a general demurrer to the application. 

The question involved is one of statutory construction, 
namely, the manner of computing the commissions au- 
thorized to be paid to a county treasurer for the collec- 
tion of the revenues of the state. Section 20, chapter 28, 
Compiled Statutes 1897, reads as follows: 

“Sec. 20. Each county treasurer shall receive for his 
services the following fees: On all moneys collected by 
him for each fiscal year, under three thousand dollars, 
ten per cent. For all sums over three thousand dollars 
and under five thousand dollars, four per cent. On all 
sums over five thousand dollars, two per cent. On all 
sums collected, percentage shall be allowed but once; 
and in computing the amount collected, for the purpose 
of charging percentage, all sums, from whatever fund 
derived, shall be included together, except the school 
fund. For going to the seat of government to settle with 
the state treasurer, and returning therefrom, a traveling 
fee of ten cents per mile, to be paid out of the state treas- 
ury. The treasurer shall be paid in the same pro ratu 
from the respective funds collected by him, whether the 
same be in money, state or county warrants. On school 
moneys by him collected, he shall receive a commission 
of but one per cent.” 

The construction given the foregoing section by counsel 
for relator is that the commissions of a county treasurer 
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for the collection of state taxes, other than school mon- 
eys, are ascertained by making a computation alone on 
the amount of the revenues of the state collected by him 
for each fiscal year, disregarding the county, city, and 
other taxes which he has collected, and that the sums 
received on account of the assessment for one year are 
not to be included with collections made on taxes im- 
posed for any other year. If the basis of calculation just 
suggested is the correct one, relator is entitled to the 
amount of fees demanded; otherwise not. It is noticea- 
ble that the statute authorizes the treasurer to charge 
certain percentages on “all money collected by him for 
each fiscal year.” The fiscal year of a state commences 
on December 1 and ends on November 30 following. (Com- 
piled Statutes, ch. 83, art. 3, sec. 17; ch. 83, art. 4, sec. 9.) 
The fiscal years of cities of the several classes begin and 
end at different times. Thus, in cities of the metropolitan 
class, the fiscal and calendar years are the same. (Com- 
piled Statutes, ch. 12a, sec. 40.) In cities of the first class 
having over 25,000 inhabitants, the financial year com- 
mences on the first Monday in September, while in cities 
belonging to the second class, having a population of over 
5,000 and not exceeding 10,000, the fiscal period begins on 
the second Monday in August (Compiled Statutes, ch. 
14, art. 2, sec. 88), and the first Tuesday in May marks the 
beginning of the fiscal year in villages, and all cities 
having less than 5,000 inhabitants (Compiled Statutes, 
ch. 14, art. 1, sec. 85.) The legislature has not in express 
terms defined what period of time shall constitute the 
fiscal or financial year for county purposes, but it is con- 
ceded by relator that it is the calendar year. A considera- 
tion of the various provisions of the revenue law relating 
to the levy, collection, and disbursement of the public 
moneys of the county, the statute requiring the usual 
levy of taxes for county purposes to be made annually 
upon estimates prepared by the county board in January 
of each year, and forbidding such board from contracting 
any indebtedness for any object not enumerated in such 
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yearly estimate of expenditures, and the enactment that 
the compensation of the county treasurer cannot exceed 
a specified sum per annum, make it reasonably certain 
that the lawmakers intended that the fiscal period of a 
county should correspond to the calendar year. 

It is strenuously argued that the purpose of the legis- 
lature to allow the county treasurer ten per cent on the 
first $3,000 of state moneys collected is manifest from 
the fact that the fiscal year for the state and the county 
does not begin or end at the same time. The conclusion 
suggested is unsound. It is contrary to the plain import 
of the statute. The lawgivers never intended the state 
should pay the treasurer a commission of ten per cent 
on the first $3,000 collected for the state for the fiscal. 
year commencing on December 1, a like percentage on 
the same amount of village taxes first received by the 
treasurer after May 1, and a like commission on the first 
$3,000 of county revenues collected in any calendar year. 
Had it been the purpose of the legislature that commis- 
sions on the collection of taxes should be so computed, 
language more appropriate to indicate the intent would 
doubtless have been chosen in the framing of the section 
under consideration. The words “fiscal year,” as em- 
ployed therein, do not refer to the various fiscal periods 
already mentioned, but to the fiscal year as applied to 
counties alone. This is indicated by the fact that a 
county treasurer is not a state officer, but a county offi- 
cial. He collects in that capacity the state’s revenue, and 
the section treats alone of his compensation. The legis- 
lature must have intended that his fees should be cal- 
culated on collections made with reference to a single 
fixed period. Any other rule would render it exceedingly 
difficult, if not almost impossible, to adjust his commis- 
sions in accordance with the provisions of the statute. 

It is specified that the county treasurer shall receive 
for his services “on all moneys collected by him for each 
fiscal year, under three thousand dollars, ten per cent.” 
The law reads ‘‘all moneys.” It means what it says, and 
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not a portion of all moneys collected. If it had been the 
purpose that all the state moneys for each fiscal year 
should alone be included together, it would not have 
been a difficult matter to have used language to make 
such intent clear. On the first $3,000 of the pudlic reve- 
nue, other than school moneys, collected by the treasurer 
for any calendar year, belonging to the state, county, 
village, or any sukdivisions of the state, he is entitled 
to charge a commission of ten per cent, no more and no 
less. That this is the proper exposition is strengthened 
by the fact that the section under review in express terms 
declares that “in computing the amounts collected for 
the purpose of charging percentage, all sums, from what- 
ever fund derived, shall be included together, except the 
school fund,” and further, “the treasurer shall be paid 
in the same pro rata from the respective funds collected 
by him.” There is no room for controversy that all mon- 
eys collected by a county treasurer for any fiscal year, 
helonging to the state, county, and village, other than 
school moneys, must be considered together for the pur- 
pose of allowing commissions. . 

In State v. Roderick, 25 Neb, 629, section 20 of chapter 
- 28, Compiled Statutes, was before the court, and it was 
there determined that in computing the amount collected, 
for the purpose of charging percentage, all sums, from 
whatever source derived, except school money, should be 
added together, the commissions apportioned pro rata 
among the different funds, and be allowed but once. 

Another argument against this construction is that 
there is no means by which the auditor could ascertain 
and adjust the commissions except upon an examination 
of the treasurer’s books in regard to the county funds 
collected, and that there is no provision of statute which 
requires a county treasurer to report to the auditor the 
amount of county moneys received by him. Let us see if 
this position is tenable. Section 5, article 3, chapter 83, 
Compiled Statutes, relating to the settlement of the au- 
ditor with county treasurers, requires all such treasurers 
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to “exhibit their accounts and vouchers to the state au- 
ditor.”” There is as much authority for a county treasurer 
to render a statement to the auditor of the county moneys 
collected as there is of the state funds; especially is this 
true when sections 162 and 163 of the revenue law are 
considered. (Compiled Statutes, ch. 77, art. 1.) Section 
162 declares that “the county clerk shall make out and 
deliver to the county treasurer, as soon as adjustment is 
made with the county board or county clerk, annually, 
the statements, certificates, and lists appertaining to the 
settlement of the accounts of such treasurer; which state- 
ments, certificates, and list shall be made out in proper 
form, under his seal of office, on blanks which it is hereby 
made the duty of the auditor to furnish, annually, for 
that purpose. The treasurer shall deliver the same to the 
auditor and make a final settlement of his accounts on 
or before the first day of February in each year.” Sec- 
tion 163 makes it the duty of the county clerk to furnish 
a duplicate copy of said statement, duly certified, when- 
“ever requested so to do by the auditor. With these pro- 
visions in force the auditor can make settlement with 
the treasurer, and determine the amount of his commis- 
sions on state funds, without a personal examination or 
inspection of the books in the office of the county treas- 
urer. 

It is urged by the relator, and it is so averred in the 
application for the writ, and by the demurrer admitted to 
be true, that for many years past the state auditor and 
state treasurer have universally construed the statute 
to mean that the revenues of the state and those belong- 
ing to the county were to be separately considered in 
ascertaining the fees to be paid the county treasurer for 
the collection of the state taxes. It is, doubtless, true 
that the construction of a statute by the legislative or 
executive department, when deliberately made, is enti- 
tled to great weight in many cases, although not conclu- 
sive upon the court; but such an interpretation will not 
be followed by the judiciary where to do so would be to 
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ignore the plain and obvious meaning of the law and 
override the judicial exposition placed thereon. 

It has been frequently asserted that in case the legis- 
lature adopts the statute of another state, it likewise 
adopts the construction which it had already received 
by the highest court of such state; and, by a parity of 
reasoning, where a law is re-enacted by a legislature, 
which had been interpreted by the supreme court of the 
same state, such construction is thereby adopted. Said 
section 20, chapter 28, Compiled Statutes, in almost the 
present form, has been part of the statute law of this 
state for many years, and it was construed by this court 
at the January term, 1889, in State v. Roderick, 25 Neb. 
629. The section was re-enacted at the session of the 
legislature in 1891. (Session Laws 1891, ch. 27.) It must, 
therefore, be presumed that the construction given the 
section in that case was adopted by the legislature, and 
is as much a part of the law as if it had been by apt lan- 
guage incorporated in the body of the statute. The con- 
clusion is, therefore, irresistible that all public moneys 
collected by a county treasurer for each fiscal year for 
and on behalf of the state, and each of its subdivisions, 
except educational funds, must be added together for 
the purpose of determining the compensation of the of- 
ficer, and that he is entitled to ten per cent upon the first 
$3,000 of such aggregate sum, four per cent on the next 
$2,000, and two per cent on the residue, the commissions 
to be charged pro rata to the various funds, and to be 
paid only once. 

The next propositions for consideration are whether the 
compensation of a county treasurer should be determined 
by adding together the various revenues collected by 
him during a single year without regard to the year the 
taxes were imposed, or must the several amounts col- 
lected in one year, on account of the levies of different 
years, be separately considered in making the calcula- 
tion? Counsel for relator place the latter construction 
upon the statute. and they insist that where the officer 
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has during a single year received taxes raised by levies 
made in different years, he is entitled to ten per cent 
commission on the first $3,000 collected by him on ac- 
count of each separate year’s levy. In other words, if 
during 1897 he collected taxes imposed in 1890, 1891, and 
1892, respectively, he should receive for his services ten 
per cent on the first $3,000 collected on the levy of 1890, 
a like percentage on the first $3,000 paid in on account of 
the levy of 1891, and the same basis of computation to 
obtain for the levy of 1892. Such an exposition of the 
statute is not permissible. The words “for each fiscal 
year,” as used by the legislature, can have but one of two 
meanings, namely, the fiscal year the taxes are imposed, 
or the financial year during which the collections are 
made. If the former is the correct interpretation of the 
provision of the section, then it is plain that ten per cent 
can be charged once only on the first $3,000 collected on 
account of the levy of a single year, whenever received. 
Thus, if $3,000 is paid on account of the levy of 1895, 
during that year, upon which ten per cent commissions 
have been paid the officer, and $3,000 is received by him 
on account of the same levy during 1896, he is not en- 
titled to ten per cent on this latter sum. The statute 
expressly prohibits the payment of percentage more than 
once. Giving the word “for” in the phrase “for each fiscal 
year” its ordinary signification, the writer is of the opin- 
ion that the statute has reference to the fiscal year the 
taxes are imposed, rather than the year in which the 
same are collected. The word “for” means “on account 
of” or “during.” The latter definition was given the 
word “for” in Lawson v. Gibson, 18 Neb. 137, and in effect 
it was held to have been so used in the section of the 
statute under review in State v. Roderick, 25 Neb. 632. 
In the latter case the county treasurer collected in 1886 
from all sources, exclusive of school moneys, $148,475.91, 
and the court held that in computing the amount of fees 
of the officers all sums, from whatever source derived, 
should be added together. The whole decision proceeds 
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upon the theory that “fiscal year,” as employed in the 
section, meant during the year the ‘money is collected, 
and that no account is to be taken whatever, in deter. 
mining the officer's compensation, of the different years 
on account of which the levies were made from which 
the moneys were derived. The section having been re- 
enacted after that decision was rendered, as already 
stated, the exposition then given the statute was thereby 
adopted by the legislature, and we do not feel at liberty 
to now ignore such construction, especially since it is not 
an unreasonable one. 

It is suggested that “If the delinquent taxes for the 
various years are to be treated as one fund, and belonging 
to the fund of a subsequent year, as the auditor has done 
in this case, the delinquent taxes for ten years can be 
merged in one year, and the purpose for which the mone» 
is appropriated be entirely defeated.” The construction 
we have placed upon the section does not treat the levies 
of different years as one fund for the purpose of distri- 
bution, or divert them to purposes different from that 
for which the taxes were levied. The moneys are not 
commingled, but for the single purpose of determining 
the compensation of the treasurer those derived from the 
levies of the various years are computed together. The 
calculation is based upon the entire revenue paid, except 
school moneys, from whatever source derived, without 
regard to the year the levy was made. It follows, from 
the views already expressed, that the application states 
no grounds for relief. 

The same conclusion is reached by a different and 
shorter course of reasoning. The application is to re- 
quire the auditor of public accounts to draw his warrant 
upon the state treasurer in payment of the fees and mile- 
age claimed to be due the relator on account of the collec- 
tion of the moneys of the state. The constitution forbids 
the drawing of a single dollar from the state treasury 
except when authorized so to do by a specific appropria- 
tion. (Constitution, art. 3, sec. 22; State v. Wallichs, 12 
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Neb. 407, 15 Neb. 457, 609, 16 Neb. 679; State v. Moore, 50 
Neb. 88; State v. Babcock, 18 Neb. 221.) In the last case 
it was decided that the auditor had no power to draw a 
warrant upon the state treasury for commissions due 
the county treasurers on account of moneys collected by 
them for the state. The application for the writ in the 
case in hand contdins no averment that any appropria- 
tion has been made by the legislature which is available 
to pay the fees for collecting moneys belonging to the 
state. Therefore, in any aspect of the case, the demurrer 
to the application should be sustained, and the 


WRIT DENIED. 


FARMERS LOAN & TRUST COMPANY, APPELLANT, V. PETER 
SCHWENK ET AL., APPELLEES. 


, Finep APRIL 21,1898. No. 7980. 


1. Homestead: LIEN oF JUDGMENT. Under the exemption laws of this 
state, a judgment is not a lien on lands occupied as a homestead, 
where the debtor’s interest therein does not exceed $2,000. 

2. Mortgages: ForECLOSURE: EsToppEL. Where, under a decree fore- 
closing one of two mortgages of equal priority given to plaintiff 
in one transaction and covering the same lands, the appraisers 
erroneously deducted from the value of the premises the amount 
of a judgment as a senior lien, the plaintiff, being the purchaser 
at the foreclosure sale, cannot be heard, in a subsequent action 
by him to foreclose the other mortgage, to assert that such judg- 
ment was the junior lien. 


APPEAL from the district court of Madison county. 
Heard below before ROBINSON, J. Affirmed. 


M. J. Sweeley, for appellant. 
Wigton & Whitham, contra. 


NorvaAt, J. 


This was an action to foreclose a real estate mortgage. 
A decree was entered which subordinated the mortgage 
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to the lien of the judgment of the defendants Westervelt, 
Hays, and Yost. Plaintiff appeals from that portion of 
the decree which adjusted the liens. 

The facts are briefly these: On April 12, 1888, the de- 
fendants Westervelt, Hays, and Yost obtained a judg- 
ment in the district court of Madison county against the 
defendant Peter Schwenk for the sum of $131.15 and ac- 
crued costs, which judgment has been kept alive by the 
issuance of executions thereon, and no portion thereof 
has been collected or paid. On March 1, 1890, Peter 
Schwenk borrowed from plaintiff the sum of $1,500 on 
five years’ time, agreeing to pay six per cent interest on 
the money, besides a bonus or commission of $225 for 
making the loan. Schwenk at that time, and as parts of 
the same transaction, gave his two prom’ssory notes, one 
for .$1,500 and the other in the sum of $225, and secured 
the payment of each by a separate mortgage upon the 
south half of lot 1, block 4, in Haas’ Suburban Lots in the 
city of Norfolk, which mortgages were duly recorded. 
The premises at the time of the rendition of the judy- 
ment, until after the delivery of the mortgage, were oc- 
cupied by Schwenk as a homestead. On August 13, 1891, 
plaintiff instituted an action against the Schwenks to 
foreclose the mortgage given it to secure the smaller 
note, which suit proceeded to decree. An order of sale 
was issued thereon, the premises were sold to plaintiff 
thereunder, and a sheriff’s deed was issued. To that 
action Westervelt, Hays, and Yost were not made parties. 
Schwenk’s interest in the lot in question at the time of 
the rendition of the judgment against him was, and ever 
since has been, of less value than $2,000. The appraisers, 
under the order of sale, in determining the interest of 
Schwenk in the lot, deducted from the value of the 
premises as found by them the amount of said judgment, 
interest, and costs, together with the taxes against the 
lot and the sum due on the $1,500 mortgage, which is 
Sought to be foreclosed herein. Plaintiff at said fore- 
closure sale purchased the premises for the sum of $400, 
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subject to said judgment lien, taxes, and the mortgage 
of $1,500, and is now the owner of the property by virtue 
of said purchese. It was upon the foregoing undisputed 
facts that the court below entered its decree; and the 
single question presented is whether the placing of the 
judzment lien ahead of this mortgage was erroneous. 

It is undisputed that the judgment was obtained a long 
time prior to the execution of the mortgages, which fact 
would have made the judgment the senior lien were it 
not that the premises at the date ot the judgment and 
at all times since were used aud occupied by the 
Schwenks as a homestead. Under the homestead law in 
force in this state a judgment iv a lien alone on the 
debtor’s interest in lands, impressed with the character 
of a homestead, in excess of $2.(00. This principle has 
been so frequently recognized it this jurisdiction as not 
to require discussion, or the citation of authorities in its 
support. As the interest of thy judgment debtor in this 
property at no time exceeded said sum, the judgment in 
question never was a valid aad subsisting lien against 
the mortgaged premises. The question for determination 
is whether, under the facts ix this case, plaintiff has the 
right to insist that the judgment is not a lien upon the 
property and that the morgage now being foreclosed 
is the paramount lien? The principle which must con- 
trol the decision has more than once been announced in‘ 
the adjudications of this court, as a brief reference to the 
cases will disclose. 

In Koch v. Losch, 31 Neh 625, it was held that where, 
in making an appraisement of lands at a judicial sale, 
the amount of a mortgaye is deducted from the true 
value of the property, thu purchaser at such sale is not 
in a position to thereaftey deny the validity of such mort- 
gage. 

In Nye v. Fahrenholz, 49 Neb. 276, it was decided that 
where a lien junior to that foreclosed was erroneously, 
by the appraisers, treated as a superior len, and its _ 
amount deducted from the value of the premises in mak- 
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ing the appraisement, the purchaser cannot be heard, in 
a subsequent suit to foreclose such lien, to assert that it 
was junior to that under which he bought. 

In Norfolk State Bank v. Schwenk, 51 Neb. 146, Post, 
C. J., in speaking of the sale made under the $225 mort- 
gage involved in the case at bar, said: “his judgment 
was recognized as a lien prior to the decree under which 
the property was sold, and the loan and trust company, 
having purchased subject thereto, is presumed to have 
assumed the indebtedness-thereby represented.” 

Both mortgages, it is true, were liens upon the prem- 
ises therein described paramount to that of the judg- 
ment, but, in the proceedings to sell under the decree 
based on the smaller mortgage, the amount of the judg- 
ment was deducted as a lien, and plaintiff having pur- 
chased at such sale, under the authorities cited, it rec- 
ognized the judgment as a prior lien. It is conceded by 
counsel, in argument, if plaintiff had no claim other than 
its sheriff’s deed, and if it was basing its rights on that 
conveyance, the decisions referred to would be control- 
ling. Itis insisted, however, that plaintiff is not claiming 
anything by virtue of its deed but under the larger mort- 
gage; therefore, such mortgage is not rendered subject 
to the judgment, on the ground that plaintiff admitted 
its smaller mortgage was junior to the judgment. It was 
admitted on the trial in the court below that plaintiff 
is the present owner of the property by virtue of the sher- 
iff’s deed, and that both mortgages were given in the 
same transaction, and, so far as disclosed, there existed 
no priority of liens between the mortgages. Plaintiff, 
therefore, having admitted that one of its said liens was 
junior to the judgment, it cannot assert the priority of 
the lien of the mortgage sought to be foreclosed. The 
decree is right and is accordingly 

AFFIRMED, 
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PickitH MARBLE & GRANITE COMPANY VY. J. H. 
McCuay ET AL. 


FILED APRIL 21, 1898. No. 7988, 


Action on Contractor’s Bond for Value of Materials: REvizw: BRIEFs. 
One who furnishes a contractor for the erection of a court house 
with materials used in the building may maintain an action for 
their value on the contractor’s bond given to the county as se- 
curity for the performance of his contract, requiring inter alia the 
contractor to satisfy all lawful claims of laborers and material- 
men, 


Error from the district court of Lancaster county. 
Tried below before Stropez, J. Reversed. 


William Leese and #H. EH. Brown, for plaintiff in error. 
C. A. Atkinson and Walter A. Leese, contra. 


Norval, J. 


William 'H. B. Stout was awarded the contract for the 
erection of a court house for Lancaster county, the con- 
tract providing that Stout was, at his own cost and 
charges, to provide all labor and materials necessary for 
the construction of the building, and that there should 
not be any legal or lawful claims against him in any 
manner from any source whatever for labor performed 
or materials furnished during the progress of the work. 
Stout gave the county a bond, executed by himself as 
principal, with J. H. McClay, Louie Meyer, and J. H. 
Harley, as sureties, in the sum of $75,000, conditioned as 
follows: “That if the said William H. B. Stout shall duly 
perform the said contract, with all the conditions of the 
plans and specifications. and discharge all of its liabili- 
“ties, then this obligation is to be void, otherwise the same 
shall be and remain in full force and virtue.” Plaintiff 
furnished Stout, under said contract, with certain ma- 
terials which were used in the erection of the court house, 
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and Stout having failed and refused to pay for the same, 
this action was instituted upon said bond to recover the 
amount alleged to be due plaintiff on account of the ma- 
terials so furnished. The defendant sureties demurred 
to the amended petition on the ground that it did not 
state a cause of action. The demurrer was sustained and 
the action dismissed. This ruling is before us for review. 

The question involved is whether the bond in suit in- 
ured to the benefit of plaintiff, and can it maintain an 
action on the bond for a breach of its conditions by the 
principal therein named? The decisions of this court sus- 
tain the proposition that these sureties are liable for the 
materials furnished by plaintiff which were used by Stout 
in the construction of the building. This case is on all 
fours with Korsmeyer Plumbing & Heating Co. v. McClay, 
43 Neb. 649, which was a suit on the identical bond herein 
involved. In that case a general demurrer was sustained 
by the trial court to a petition substantially like the one 
now before us, but which decision was reversed on re- 
view. The following cases sustain the doctrine that one 
not a party to a bond may maintain an action thereon 
when such bond was executed for his benefit: Sample v. 
Hale, 34 Neb. 220; Lyman v. City of Lincoln, 38 Neb. 794; 
Kaufmann v. Cooper, 46 Neb. 644; Doll v. Crume, 41 Neb. 
655; Hickman v. Layne, 47 Neb. 177; Fitzgerald v. McClay, 
47 Neb. 816; Roman v. Gaiser, 53 Neb. 474. 

Counsel for the defendant Harley insisted on the heat 
ing that the judgment below should be affirmed as to 
his client, for the reason the brief of plaintiff was not 
served upon him within the time prescribed by the rules 
of this court. It is true the rule providing for the service 
and filing of briefs was violated in this case; yet we are 
not willing to affirm by reason thereof, since plaintiff's 
brief was served upon all the defendants, and filed 
herein, more than two years prior to the submission of 
the case for decision. At the hearing, for the first time, 
the court’s attention was challenged to the fact that the 
brief had been served out of time, and then no motion 
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was made to strike the same from the files. Defendant 
Harley could not have been in the least prejudiced in 
the premises, inasmuch as his counsel had abundant op- 
portunity, after the service of the brief of plaintiff, to 
have answered it, The judgment is reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


PIONEER FIRE-PROOF & CONSYRUCTION COMPANY VY. 
J. H. McCuay ET AL, 


FILep Apri 21,1898. No. 7987. 


Action on Contractor’s Bond: Parties. One not a party to a con- 
tractor’s bond may maintain an action thereon, when such bond 
was executed for his benefit. 


Error from the district court of Lancaster county. 
Tried below before STRODE, J. Reversed. 


William Leese and HE... Brown, for plaintiff in error. 
C. A. Atkinson and Walter A, Leese, contra. 


NORVAL, J. 

This was a suit on a building contractor’s bond. A 
general demurrer was sustained to the petition, and the 
plaintiff electing to stand on its pleading, the cause was 
‘dismissed. 

The decision is controlled by that of Pickle Marble € 
Granite Co. v. McClay, 54 Neb. 661. For the reason given 
in the opinion filed therein, the judgment of the district 
court is reversed and the cause remanded for further 


proceedings. 
REVERSED AND REMANDED. 
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CHARLES LEPIN V. GEORGE E. Coon, SHERIFF 
Fitep APRIL 21, 1898. No. 7925. 


1. Chattel Mortgages: Sates By MortTcacor: Fraup. Where the 
mor.gagor cf a stock of merchandise remains in possession thereof 
and continues to sell the same in the usual course of business 
pursuant to agreement with the mortgagee that he will apply the 
proceeds of all sales upon the debt secured by the mortgage, the 
court cannot pronounce the transaction fraudulent as a matter of 
law. 


2. i. : QuEsTIon For Jury: Instructions. And an 
instruction, in such case, which withdraws from the consideration 
of the jury the question of whether the transaction was an honest 
or fraudulent one is prejudicially erroneous. 


3. — : 7 : . The vital question in such case is 
the intent with which the sale of the stock was authorized or 
permitted, and when that does net appear on the face of the mort- 
gage, it is always a question of fact to be determined by the jury 
from a consideration of the entire evidence. 


ERRorR from the district court of Webster county. 
Tried below before BEALL, J. Reversed. 


A. M. Walters, for plaintiff in error. 
A. H. Bowen, contra. 


SULLIVAN, J. 


On August 21, 1893, Schumann, being engaged in the 
retail liquor business at Blue Hill, in this state, executed 
to Charles Lepin a chattel mortgage covering his saloon 
fixtures and his stock of whiskies, wines, and cigars. The 
mortgage was filed in the office of the county clerk and 
the mortgagor thereafter remained in possession of the 
saloon and continued to sell the mortgaged property in 
the usual course of the retail trade. While so engaged, 
Coon, as sheriff of Webster county, and acting under 
orders of attachment issued in actions commenced by 
other creditors of Schumann, seized the property and 
took it into his possession. Thereupon, Lepin, by an ac- 


c 
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tion of replevin, asserted his rights under the chattel 
mortgage. A trial in the district court resulted in a ver- 
dict and judgment for the sheriff. 

The petition in error filed by the plaintiff presents to 
this court for determination the correctness of two in- 
structions given by the trial court at defendant’s request. 
These instructions are as follows: 

“1. If you find from the evidence that the plaintiff 
knowingly permitted the mortgagor to use the property 
covered by the mortgage to the plaintiff as his own, sell- 
ing the same in the usual course of trade, as his own, 
after said mortgage was given, then and in that case said 
mortgage was void as against the creditors of said mort- 
gagor, Schumann, and you will find for the defendant.” 

“3. The jury are instructed that a mortgage upon a 
stock of goods, where the mortgagor continues in pos- 
session and disposes of the same in the usual and ordi- 
nary course of trade, is void as against the creditors of 
said mortgagor. Hence, if you find from the evidence that 

‘after Schumann executed the mortgage upon his saloon 
fixtures and stock, the plaintiff permitted him to continue 
the business of retail dealer in intoxicating liquors in 
the same place, with the same goods, and with and under 
the same license, you will find for the defendant, provid- 
ing you first find that E. I. Hartwig, in whose behalf the 
defendant held said goods by attachment, was a creditor 
of said Schumann, mortgagor.” 

The mortgage itself conferred no authority on the 
mortgagee to sell the stock or any part of it in the usual 
course of business, but there was an agreement outside 
of the mortgage providing that it might be done. There 
is evidence in the record tending to show that the ar- 
rangement between the parties was that Schumann 
should continue to conduct his business in the usual 
way; that he should dispose of the mortgaged stock at 
retail and apply the proceeds, as it should be received, 
to the payment of defendant’s claim against him. There 
is also evidence tending to prove that this arrangement 
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had been carried out in good faith. By the instructions 
in question the jury were told that if Schumann used 
and sold the stock as his own, and did so with defendant’s 
permission, the mortgage was void as against Schu- 
mann’s creditors. The facts to which the court thus 
directed the attention of the jury were evidence of fraud, 
but they were not conclusive. It was the function of the 
jury to determine whether the mortgage was a fraudu- 
lent or an honest one, and in reaching a conclusion upon 
that question it was their duty to take into account every 
fact disclosed by the evidence bearing upon the intent 
and motives of the parties. The intent with which the 
sale of the stock was authorized or permitted was the 
vital question to be decided. It was a question of fact 
and not of law. It was to be ascertained from a con- 
sideration of the whole evidence and not from a part of it 
merely. The court should have told the jury that plain- 
tiff’s consent to the sale of the stock would not vitiate 
the mortgage if his purpose was thereby to secure pay- 
ment of his own claim and not to hinder, delay, or de- 
fraud other creditors in the collection of their demands. 
Permission to sell did not per se render the mortgage 
fraudulent and void. (Turner v. Killian, 12 Neb. 580; 
Robinson v. Elliott, 22 Wall. [U. S.J] 518; Klein v. Katzen- 
berger, 20 O. St. 110; Brackett v. Harvey, 91 N. Y. 214.) 
The instructions complained of were, therefore, errone- 
ous and plainly prejudicial to the rights of the plaintiff. 
The judgment is reversed and the cause remanded for 
further proceedings. 
REVERSED AND REMANDED. 
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IN RB WILLIAM C. REAM. 
FILED APRIL 21,1898. No. 9932. 


1. Habeas Corpus: IrrREGULARITIES IN TRIAL OF ACCUSED. Mere er- 
rors or irregularities in the proceedings or judgment of a court 
in a criminal case will not be examined or inquired into on an 
application for a writ of habeas corpus. 


: Vauipiry oF CONVICTION: CRIMINAL Law. If the 
court has jurisdiction of the person’of the accused and of the 
crime charged and does not exceed its lawful authority in pass- 
ing sentence, its judgment is not void, whatever errors may have 
occurred during the trial. 


2 


ORIGINAL application for writ of habeas corpus. Writ 
denied. 


H. H. Bowes, for petitioner. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


SULLIVAN, J. 


This is an application by William C. Ream, to this 
court in the exercise of its original jurisdiction, for a writ 
of habeas corpus directed to the warden of the peniten- 
tiary, in whose custody the petitioner is held under a sen- 
tence pronounced against him by the district court. Ac- 
companying the petition is an agreed statement of facts, 
from which it appears that the crime of which Ream. was 
convicted and for which he is now imprisoned was set 
forth in the information in the following language: “Said 
county attorney for the third count of this information 
further gives the court to understand and be informed 
that said William Ream, at the time and place mentioned 
in the first count of this information, being on or about 
the 12th day of May, A. D. 1896, in the county of Thurs- 
ton and state of Nebraska aforesaid, then and there being, 
did then and there willfully, feloniously. and unlawful!’ 
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buy and receive said twenty-three steers of the value of 
the sum of five hundred dollars, and said two cows of 
the value of forty dollars, being the property of said 
Swan Olson, which had then and there been stolen, he, 
the said William Ream, then and there well knowing the 
same to have been so stolen, with the intent thereby of 
him, the said William Ream, by such receiving and buy- 
ing to defraud the owner thereof, said Swan Olson, 
contrary to the statute in such case made and provided 
and against the peace and dignity of the people of the 
state of Nebraska.” The contention of the petitioner is 
that he was prosecuted, convicted, and sentenced under 
an act of the legislature of 1895, entitled “An act to 
punish cattle stealing and to punish persons receiving 
or buying stolen cattle and to punish all persons harbor- 
ing or concealing cattle thieves,” and that such act did 
not pass both branches of the legislature and never be- 
came alaw. A decision of the question thus raised is not 
essential to a proper disposition of this case and we do 
not now decide it. Conceding the position of the peti- 
tioner to be correct, it does not follow that he is unlaw- 
fully imprisoned and therefore entitled to be discharged. 
Section 116 of the Criminal Code has been in force since 
1873 and is as follows: “If any person shall receive or 
buy any goods or chattels [of] the value of thirty-five 
dollars or upwards, that shall be stolen or taken by rob- 
bers, with intent to defraud the owner, or shall harbor 
or conceal any robber or thief guilty of felony knowing 
him or her to be such, every person so offending shall be 
imprisoned in the penitentiary not more than seven 
years, nor less than one.” The third count of the in- 
formation distinctly charged the petitioner with a viola- 
tion of this section, the jury declared him guilty, and the 
court sentenced him to imprisonment in the penitentiary 
for a period of six and one-half years. So it cléarly ap- 
pears that Ream is in the custody of the respondent: by 
virtue of a judgment rendered by the district court in 
the exercise of its undoubte4 jurisdiction. If error was 
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committed at the trial it cannot be reviewed or corrected 
in this proceeding. It is a fundamental principle that 
errors or irregularities, not jurisdictional, will not be 
examined or inquired into on habeas corpus. The writ 
cannot be converted into a writ of error. (Ha parte Parks, 
93 U.S.18; He parte Yarbrough, 110 U.S. 651; In re Betts, 
36 Neb. 282; In re Havlik, 45 Neb. 747; In re McVey, 50 
Neb. 481.) If the court has jurisdiction of the person of 
the accused and of the crime charged in the information 
and does not exceed its lawful authority in passing sen- 
tence, its judgment is not void whatever errors may have 
preceded the rendition thereof. (Hx parte Siebold, 100 U. 
S. 371; Ea parte Watkins, 3 Peters [U. S.] 193.) The in- 
formation charged Ream with the commission of a crime. 
The court had jurisdiction of that crime and of the pris- 
oner who was brought before it. The sentence pro- 
nounced was based on a verdict of conviction, was within 
the limits fixed by the statute, and, not having been set 
aside in a direct proceeding, must now be enforced. That 
the prosecution may have been instituted and carried 
forward and sentence passed with reference to a void 
enactment and in ignorance of the existence of section 
116 aforesaid would not at all affect the question. The 
validity of.judicial orders and judgments does not de- 
pend upon the reason for the court’s action, but upon the 
possession by it of lawful authority to hear and determine 
the matter beforeit. The writ is 
DENIED. 


J. L. SteEvENS & ComMPANy v. Ritty KIRK, 
FItEp APRIL 21,1898. No. 8041. 


Conflicting Evidence: Review. A verdict found upon substantially 
conflicting evidence will not be disturbed in this court. 


Error from the district court of Pierce county. Tried 
below before RoBINSON, J. A/firmed. 
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H. Z. Wedgwood and W. W. Quivey, for plaintiffs in 
error. 


O. J. Frost and Robertson & Wigton, contra. 


SULLIVAN, J. 


The plaintiffs, who are rea] estate brokers, brought 
this action in the district court for Pierce county to re- 
cover $175 claimed to be due them as a commission for 
negotiating a sale of defendant’s farm. The issues formed 
were tried to a jury, who found in favor of the defendant. 
The trial court approved the finding and rendered judg- 
ment accordingly. By this proceeding in error a reversal 
of the judgment is sought on the ground that the verdict 
does not rest upon sufficient evidence. Nothing would 
be gained by an extended review of the evidence. We 
have given it a eareful examination and see no reason to 
find fault with the conclusion of the jury. The judgment 
is right and is 

AFFIRMED. 


GEORGE M. MURPHY, APPELLEE, V. EFFIE M. GUNN, 
APPELLANT, ET AL. 


FILED APRIL 21,1898. No. 9264. 


31, Judicial Sale: ArPpRAISEMENT: CONFIRMATION: REVIEW. On the 
hearing of a motion to confirm a sale of real estate it appeared 
that the value of the land as fixed by the appraisers was $2,000. 
Four witnesses for plaintiff estimated the value at $1,800. One 
witness for defendant estimated the value at $2,700 and the other 
at $2,400. A decision of the trial court sustaining the appraise- 
ment was not erroneous. 


2. : OBJECTIONS TO CONFIRMATION, Objections to the confirma- 
tion of a sale must specifically indicate the irregularity com- 
plained of. Failing to do this they will be disregarded. 

3. : Time. When it is claimed that the time limited to 


show cause against confirmation of a judicial sale is too short, the 
defendant should apply to the court for additional time and, if 
necessary, accompany his application with a proper showing. 
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ApPHAL from the district court of Saline county. 
Heard below before Hasrines, J. Affirmed. 


Joshua Palmer, for appellant. 
F.I. Foss and Norman Jackson, contra. 


SULLIVAN, J. 


This case is here on appeal from an order of the district 
court of Saline county confirming a sale of real estate 
made pursuant to a decree of foreclosure. After the prop- 
erty was appraised, and before the sale, the appellant, 
Effie M. Gunn, filed the following objections to the ap- 
praisement: “Now comes Effie M. Gunn, one of the above 
nanied defendants, and objects to the confirmation and 
sale of the property in the above entitled action for the 
following reasons: (1.) The appraisers were not resident 
freeholders. (2.) The appraisers did not view the prop- 
erty. (8.) The property was appraised at less than its 
cash value. (4.) The property is worth more than it was 
appraised at. (5.) The appraisement and notice of sale 
were irregular, and not according to law. (6.) The sheriff 
did not appraise said property according to law.” These 
objections were considered in connection with the notion 
for confirmation and were overruled. The first two are 
unsupported by any evidence and are completely refuted 
by the recitals in the return of the sheriff, from which it 
appears that the appraisers were resident freeholders of 
Saline county and that the appraisement was made upon 
actual view of the premises. The third and fourth ob- 
jections call in question merely the correctness of the 
conclusion reached by the appraisers in regard to the 
value of the land. The appraisers fixed its value at 
$2,000. Four witnesses for the plaintiff estimated its 
market value at $1,800. One witness for the defendant 
swore it was worth $2,700, and another that its cash 
value was $2,400. On this evidence the ruling of the trial 
court sustaining the appraisement was correct. The fifth 
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and sixth objections are too indefinite to invite attention. 
They do not point out wherein the notice and sale were 
irregular nor in what respect the appraisement failed to 
meet the requirements of the law. The rule is well set- 
tled in this state that objections of this character must 
Specifically indicate the irregularity complained of. Fail- 
ing to do this they will be disregarded. (Johnson v. Bemis, 
7 Neb. 224; Hooper v. Castetter, 45 Neb. 67; EHeklund v. 
Willis, 44 Neb. 129.) 

Appellant finally insists that she was not afforded a 
sufficient opportunity to prepare for the hearing on the 
motion to confirm the sale. This contention is grounded 
on the fact that the order to show cause against con- 
firmation was made on the morning of March 26, and the 
motion to confirm was submitted and decided on the af- 
ternoon of the same day. On this point it is only neces- 
sary to say that if appellant needed more time for prepa- 
ration, a seasonable application to the district court, 
accompanied by a proper showing, would, undouktedly, 
have secured it. If she went into the contest unprepared, 
the fault was hers alone. The court was not advised of 
her lack of preparation. Wherefore the order appealed 


from is 
AFFIRMED. 


LINCOLN STREET RAILWAY COMPANY V. Mary J. 
McCLELLAN. 


Fitep Apri 21,1898. No. 7974. 


1. Street Railways: InJuRY TO PassENcER: CoNTRIBUTORY NEGLI- 
GENCE. One cannot recover for an injury received while a passen- 
ger on a street Tallway if the accident from which the injury re- 
sulted was due in part to his own want of ordinary care. 


2. And in an action to recover damages in such 
case an instruction which informs the jury that, the injuries being 
shown, the carrier, to escape liability, must prove that the pas- 


senger was guilty of gross contributory negligence is erroneous. 


3. ———: NEGLIGENCE. Street railways are common carriers of pas- 
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sengers and as such are required to exercise the utmost skill, dili- 
gence, and foresight, consistent with the business in which they 
are engaged, for the safety of their patrons; and they are liable 
for the slightest negligence. 


4, : BURDEN oF Proor. In an action for damages for an 
injury received while being transported by a common carrier, the 
injury being shown, the burden of proof is upon the carrier to 
show that it was in nowise at fault. 

6. : Common Carriers: Sratutes. Section 3, article 1. 


chapter 72, Compiled Statutes 1897, providing that “Every railroad 
company as aforesaid, shall be liable for all damages inflicted 
upon the person of passengers while being transported over its 
road, except in cases where the injury done arises from the crimi- 
nal negligence of the person injured,” etc., has no application to 
street railways. 


ERRorR from the district court of Lancaster county. 
Tried below before TIBBETS, J. Reversed. 


Ames & Pettis and William G. Clark, for plaintiff in 
error. 


Clark & Allen, contra. 


SULLIVAN, J. 


The plaintiff Mary J. McClellan was injured while a 
passenger on one of the cars of the defendant, the Lin- 
coln Street Railway Company, on June 21, 1892. Claim- 
ing her injury was caused by the negligence of defend- 
ant’s servants, she brought this action in the district 
court of Lancaster county and recovered a verdict and 
judement for $1,125. The answer of the defendant was a 
general denial, coupled with an allegation of contribu- 
tory negligence. The court instructed the jury as fol- 
lows: 

“3. When it once appears from the evidence that the 
plaintiff was injured while a passenger upon defendant’s 
street car, then the burden is upon the defendant to show 
by a preponderance of the evidence that such injury was 
not caused by any negligence upon its part, and that 
plaintiff herself contributed to the injury by her own 
gross negligence, unless it should appear in establishing 

47 
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plaintiff’s own case that the injury was caused by causes 
beyond the contro] of defendant or contributed to by 
plaintiff's own gross negligence.” 

“6. It was the duty of the plaintiff when entering the 
car of the defendant to exercise reasonable and ordinary 
care in discovering the opening in the floor of the car and 
avoiding the same; and if you find from the evidence 
that plaintiff failed to do so, then it is a proper matter 
for you to consider in determining whether or not the 
plaintiff was guilty of gross negligence that contributed 
to the accident complained of. And if you find from the 
evidence that plaintiff, by her own gross, careless, and 
negligent acts, contributed to the injury complained of, 
then she cannot recover even though you should conclude 
from the evidence that the plaintiff was negligent as 
charged.” 

By these instructions the jury were told that if the ac- 
cident was proven the defendant would be liable, unless 
it established by a preponderance of the evidence that it 
was not itself at fault and that the plaintiff's own gross 
negligence contributed to her injury. It is settled by the 
decisions of this court that street railway companies are 
common carriers of passengers. (Spellman uv. Lincoln 
Rapid Transit Co., 36 Neb. 890; Pray v. Omaha Street R. 
Co., 44 Neb. 167; East Omaha Street R. Co. v. Godola,°50 
Neb. 906.) As such they are bound to exercise for the 
safety of their patrons more than ordinary care. They 
are required to exercise the utmost skill, diligence, and 
foresight consistent with the business in which they are 
engaged, and are liable for the slightest negligence. This 
is the liability imposed by the common law on all carriers 
of passengers for hire. (Spellman v. Lincoln Rapid Transit 
(‘o., supra; Topeka City R. Co. v. Higgs, 88 Kan. 375; 
Meier v. Pennsylvania R. Co., 64 Pa. St. 225; Indianapolis 
& 8. L. R. Co. v. Horst, 93 U. 8. 291.) The law presumes 
that one injured while being transported by a common 
carrier was injured in consequence of the latter’s negli- 
gence; and to escape liability it must show that it has 
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discharyed the full measure of its legal duty and was in 
nowise to blame for the accident. It need not, however, 
under the rules of the common law, acquit itself of all 
blame and in addition thereto convict the plaintiff of gross 
contributory negligence. This counsel for plaintiff seem 
to concede, but they contend that the provisions of section 
8, article 1, chapter 72, Compiled Statutes 1897, are appli- 
cable to street railway companies, and, therefore, the 
rule stated in the foregoing instructions is correct. The 
section referred to is as follows: “Every railroad com- 
pany, as aforesaid, shall be liable for all damages in- 
flicted upon the person of passengers while being trans- 
ported over its road, except in cases where the injury 
done arises from the criminal negligence of the person 
injured, or when the injury complained of shall be the 
violation of some express rule or regulation of said road 
actually brought to his or her notice.” The act of which 
this section is a part was passed in 1867 and contained 
five sections. The first imposes on railroad corporations 
a duty to erect and maintain fences along their lines for 
the protection of domestic animals. The second relates 
to the liability resulting from a failure to comply with 
the first. The fourth provides the manner in which sum- 
mons may be served on railroad companies, and the fifth 
forbids them from limiting their liability as common 
carriers without express notice. There is nothing what- 
ever in the title or body of the act which indicates a leg- 
islative intent to make its provisions, or any of them, 
applicable to street railways. When this law was en- 
acted there was neither occasion nor demand for legis- 
lation of this character in the interests of tramway 
passengers. The means then employed for their trans- 
portation was the old-fashioned lagging horse car, in 
which the transit was not only safe but peculiarly free 
from every suggestion of peril. Cable traction had not 
yet come into use, and electricity as a propulsive power 
was not even within the dreams of legislative philosophy, 
and had no existence anywhere save, perhaps, as a dim 
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possibility in the minds of some ardent theorists. In the 
common understanding, a railroad and a street railway 
have always been separate and distinct things. One is 
a graded road over which heavy cars, running on iron 
or steel tracks and usually propelled by steam, carry 
passengers, freight, and baggage, while the other is ex- 
clusively employed for the transportation of passengers 
in cities and is so constructed as to interfere but little 
with ordinary traffic. (Elliott, Roads & Streets, 557; Munk 
v. St. Paul City R. Co., 61 Minn. 435, 63 N. W. Rep. 1099; 
Louisville & P. R. Co. v. Louisville City R. Co., 2 Duv. [Ky.] 
175.) In the case last mentioned it is said: “A ‘railroad’ 
and a ‘street railroad,’ or way, are, in both their tech- 
nical and popular import, as distinct and different as 
‘a road’ and ‘a street’ or as ‘a bridge’ and ‘a railroad 
bridge’ ” And in Blozham v. Consumers’ Electric Light 
é& Strect R. Co., 36 Fla. 519, the court say: “The word ‘rail- 
road,’ as generally used, applies to commercial railways 
engaged in the transportation of freight and passengers 
for long distances, and, as a general rule, having steam 
engines for motive power, and making stops at regular 
stations for the receipt and discharge of freight and pas- 
sengers. The term ‘street railroad’ applies only to such 
roads, the rails of which are laid to conform to the grade 
and surface of the street, and which is otherwise con- 
structed so that the public are not excluded from the 
street as a public highway, which runs at a moderate 
rate of speed compared with commercial railroads, which 
carries no freight, but only passengers from one part of 
a thickly populated district to another in a town or city 
and its suburbs, and for that purpose runs its cars at 
short intervals, stopping at street crossings or other 
places irregularly, as the convenience of its patrons may 
require, for the receipt and discharge of its passengers.” 
In the decisions of this court above cited the duty of 
street railway companies to their patrons is declared to 
be only commensurate with that imposed by the com- 
mon law on common carriers of passengers. But railroad 
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companies, it has been held, are absolutely liable for in- 
juries to a passenger resulting from the operation or 
management of their trains, unless they can show that 
the gross negligence of such passenger or the violation 
by him of some known rule or regulation of the company 
was the cause of the injury. (Union P. R. Co. v. Porter, 
38 Neb. 226; Missouri P. R. Co. v. Baier, 37 Neb. 235; 
Chicago, B. & Q. R. Co. v. Landauer, 39 Neb. 803; Fremont, 
EL& M.V. R. Co. v. French, 48 Neb. 638.) In other words, 
it has been distinctly settled by our own decisions that 
the liability of one is that of an insurer, while the other 
is only answerable for the failure to exercise the highest 
degree of care. The difference in the liability of the two 
kinds of carriers results from the fact that one is affected 
by the statute in question and the other is not. It fol- 
lows from these considerations that the instruction re- 
quiring the defendant to prove gross negligence on the 
part of the plaintiff as an essential element of its defense 
to the action was erroneous. It is argued, however, that 
if this was error it was error without prejudice, be 
cause the sixth instruction defines gross negligence to be 
a want of ordinary care. We do not so understand it. 
The meaning of the instruction plainly is that if the 
plaintiff did not exercise reasonable and ordinary care 
in discovering the opening in the floor of the car and 
avoiding it, the jury should take that fact into account in 
determining whether she was guilty of gross negli- 
gence; in other words, the doctrine of the instruction is 
that want of ordinary care is evidence tending to prove 
gross negligence. Tor the error committed in submitting 
to the jury the instructions quoted the judgment must be 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Mary ANDRESEN, ADMINISTRATRIX OF THE ESTATH OF 
Dora WITTE, V. JOHN L. CARSON. 


FILED APRIL 21,1898. No. 7652. 


1. Judgment by Agreement: APPEAL. Where the record of a judg- 
ment, at the time of an appeal taken therefrom, recited that it 
had been rendered upon the consideration of agreement of parties, 
the appeal was unavailing and, on motion of appellee, was prop- 
erly dismissed. 


2. Amendment of Record After Appeal. After an appeal perfected, 
an amendment of the record of the judgment appealed from to 
show certain facts and a subsequent amendment whereby such 
facts were eliminated from the record, held to have accomplished 
nothing by way of amendment. 


3. Journal Entry: APPEAL. The mere fact that in a journal entry a 
motion sustained was described as “a motion to dismiss an appeal 
because not taken in time” held not sufficient to prevent the ap- 
pcllate court from considering whether or not the ruling on said 
motion was proper, in view of grounds urged therein, but not re- 
cited in said journal entry. 


REHEARING of case reported in 53 Neb. 1386. Judgment 
below affirmed. 


Bochmer & Rummons and W. E. Stewart, for plaintiff in 
error. 


J. H. Broady, contra. 


Ryan, C. 


In this case there has been an order of reversal on a 
memorandum opinion filed December 21, 1897 (53 Neb. 
136). On motion a rehearing was allowed and the case 
has been again submitted for our determination. 

The transcript shows that, as against the estate of 
Dora Witte, the following proceedings were had in the 
county court of Lancaster county on December 4, 1893: 
“The claim of John L. Carson filed August 29, 1893, is 
taken up. J. H. Broady appears as attorney for claimant. 
Upon consideration of the agreement of parties the court 
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finds that Dora Witte executed a note to L. Meyer for 
$7,000 on June 21, 1892; that the same was assigned 
before maturity to John L. Carson; that said estate is 
indebted to said claimant in the sum of seven thousand 
three hundred twenty and 33-100 dollars ($7,320.33) as 
principal and interest on said note to date. Wherefore 
said claim is allowed for the sum of $7,320.33, with inter- 
est thereon from date until paid.” <A transcript of the 
above record was duly filed in the district court of Lan- 
caster county January 4, 1894. This was not within 
thirty days from the allowance of the claim, which was 
December 4, 1893. But it is now insisted that the admin- 
istratrix, not being required to give bond, could appeal 
by giving notice of such appeal within thirty days from 
the date of the allowance of the claim, and that, as such 
a notice was given December 30, 1893, the time for filing 
the transcript in the district court did not expire before 
January 13, 1894, because the statute gives ten days to 
the county court to prepare and file the transcript after 
due notice of appeal. This contention will be conceded 
for the purposes of this case, and from this concession it 
results that the appeal must be treated as having been 
taken on December 30, 1898, the date of notice thereof. 

On January 3, 1894, a motion was made by the repre- 
sentative of the estate of Dora Witte to amend the above 
record of the county court, and on the same day this 
motion was sustained. The effect of this amendment 
was that the amended record recited that the hearing 
of the claim of December 4, 1893, had been on the answer 
filed by the adiministratrix and “upon the evidence intro- 
duced.” On February 20, 1894, this amendment, upon 
motion of Carson, was set aside, so that the record of the 
county court is in the same form that it was when, as 
we have conceded for the purposes of this case, the ap- 
peal was taken. It is very obvious that if one of the 
amendments made after appeal is good the other is 
equally so. Neither of them can, therefore, be con- 
sidered, and we are required to determine this case as 
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though no amendment of the record in the county court 
was ever attempted. 

A judgment on the agreement of parties thereto is 
binding and will not be reversed on appeal. (Hllis v. 
Karl, 7 Neb. 381; Chamberlain v. Brown, 25 Neb. 434; 
Norwegian Plow Co. v. Bollman, 47 Neb. 186; Weander v. 
Jolmson, 42 Neb. 117.) Against the application of the 
rule just invoked plaintiff in error urges upon our con- 
sideration a portion of the language of the order of the 
district court of Lancaster county, which order is as- 
sailed by these proceedings. This portion of said order 
is as follows: “This cause now comes on to be heard 
upon the motion of the plaintiff to dismiss the appeal in 
this case for the reason that the said appeal was not 
taken within the time prescribed by law, and is submitted 
to the court, on due consideration whereof the court 
doth sustain said motion.” It is argued with reference 
to this language that the motion was sustained by the 
district court solely because the appeal was not takeu 
in time. Even if this theory was correct the result con- 
tended for might not necessarily follow; but we cannot 
consider this question, for it is not presented. In the 
_ petition in error the recitation with regard to the appeal 
not being taken in time was described as a finding. The. 
order sought to. be reviewed, and specifically complained 
of in said petition in error, was that dismissing the ap- 
peal from the county court. The motion sustained is 
in the record and best speaks for itself. The reference 
to it in the journal entry, in the attempt to summarize its 
objects, was futile, in so far as the effect of such an at- 
tempt ignored the contents of the motion itself. The 
identification could just as properly have been attempted 
by a reference to the date of its filing, and yet a mistake 
in giving the date of filing could not eliminate a portion 
of the motion. It might lead to confusion as to what 
particular motion was under consideration, but that 
question does not arise, for it is conceded that the motion 
passed on is the one found in the record in this court. 
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One of the grounds of this motion was stated in this 
language: 

“2. The transcript from the county court shows that 
the judgment sought to be appealed from was a judg- 
ment by agreement of parties, and that the claim of John 
L. Carson, appellee, was allowed by agreement of partics. 
* * * for which reason the case is not appealable.” 

This ground was well taken on the theory of plaintiff 
in error as to the date of the appeal from the county 
court, as we have already seen, and the order of the dis- 
trict court on this motion is accordingly 

AFFIRMED. 


ALBION NATIONAL BANK Vv. GEORGE M. MONTGOMERY 
ET AL. 


FILED APRIL 21,1898. No. 8009. 


1. National Banks: Usury. The inhibition contained in section 5197, 
Revised Statutes U. S., is general and forbids the taking of usuri- 
ous interest by a national bank from an artificial as well as from 
a@ natural person. 


2. Statutes: CoNsTRUCTION: PENALTIES. A statutory enactment which 
provides by whom, and under what procedure, a penalty previ- 
ously created may be recovered is not a penal statute, and there 
exists no reason for a requirement that it be strictly construed. 


8. National Banks: ACTION FoR Usury: PARTIES. The right to recover 
double the amount of usury paid to a national banking association 
is, by section 5198, Revised Statutes U. S., conferred as well upon 
artificial as ‘upon natural persons, 


ERROR from the district court of Boone county. Tried 
below before THOMPSON, J. Affirmed. 


J. A. Price, for plaintiff in error. 
H. C. Vail and Montgomery & Hall, contra. 


RYAN, C. 
In this case there was a judgment on a verdict against 
the Albion National Bank in the sum of $560.60. In the 
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petition there were twenty-two causes of action, which 
were tried, and each of these was for double the amount 
of interest paid to the bank in excess of ten per cent per 
annum. The errors ass#zned in the motion for a new 
trial were as follows: 

“1, The verdict is not sustained by sufficient evidence. 

“2. The verdict is contrary to law. 

“3. Errors of law occurring at the trial duly excepted 
to. 

“4, The verdict is contrary to the instruction asked by 
defendant. 

“5. The court erred in giving the instruction given by 
the court on its own motion.” 

Considering these in the inverse order of the statement 
of them, it is sufficient to say as to the final assignment 
that we cannot consider it, for it is directed to a single 
instruction in a class of which there were nine. 

The instruction asked by defendant was to the effect 
that the taking of unlawful interest must have been done 
“knowingly.” This assignment, therefore, is in effect 
that there was no evidence to sustain the contention that 
the usurious interest was intentionally exacted. Mr. 
Montgomery testified that interest was paid, as agreed 
with the bank, at the rate of one per cent per month. 
He likewise testified as to several payments of usurious 
interest that they were knowingly received by the bank. 
Aside from this, his description of the uniform rates at 
which interest was paid to the bank sufficiently war- 
ranted the jury in finding that this uniformity was not 
attributable to either accident or mistake on the part 
of its officers. 

The assignment of “errors of law occurring at the trial 
duly excepted to” is not sufficiently definite to challenge 
attention to any particular part of the trial, and for en- 
lightenment on this subject we must resort to the peti- 
tion in error, in which we find that the particular error 
assigned as having occurred on the trial was the over- 
ruling of an objection to the introduction of any evidence 
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against the bank for the reason that the federal statute, 
by virtue of the provisions of which this suit was brought, 
authorized a person, but not a partnership, to maintain 
such an action. Section 5197 of the Revised Statutes of 
the United States authorizes the taking of interest al- 
lowed by the laws of the state or territory wherein a 
national bank is located, but forbids taking interest in 
excess of such rate. In the section immediately follow- 
ing that above referred to there are the following pro- 
visions: “In case the greater rate of interest has been 
paid, the person by whom it has been paid, or his legal 
representatives, may recover back, in an action in the 
nature of an action of debt, twice the amount of the 
interest thus paid from the association taking or receiv- 
ing the same.” It is argued that the statute under con- 
sideration is penal in its nature; that it therefore should 
receive a strict. construction; from which predicates it 
would of necessity result that only a natural person 
could sue for the recovery of usurious interest. It is 
observable that section 5197, with respect to the exaction 
of usury, is general in its provisions and is applicable to 
all national banking associations. The rule that penal 
statutes must be strictly construed has no application 
to this inhibition, for national banks are forbidden to 
coliect interest in excess of the legal rate from either an 
artificial or a natural person. The provisions quoted 
from section 5198 apply to a national bank only when it 
has already violated the provisions of the preceding sec- 
tion, and even then it prescribes how a penalty, for which 
it has rendered itself civilly liable, may be recovered. 
We have been cited to no adjudicated case holding that 
under such circumstances, where a statute provides that 
a suit may be brought for a statutory penalty by a person, 
the plaintiff must of necessity be a natural person. On 
the other hand, we have found that the cases cited by the 
defendant in error sustain his contention that the per- 
son contemplated may be artificial as well as natural. 
(United States v. Amedy, 11 Wheat. [U. S.] 391; Commer. 
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cial Bank of Manchester v. Nolan, 7 How. [Miss.] 508; 
Grand Gulf Bank v. Archer, 8S. & M. [Miss.] 151; United 
States v. McGinnis, 1 Abb. [U. 8.] 120; Dickie v. Boston 
& A. R. Co. 181 Mass. 516; Brookhouse v. Union R. Co., 
132 Mass. 178.) By an independent search we have found 
no reason for doubting the correctness of the position 
sustained by the cases just cited, and we therefore con- 
clude that the above quoted provisions of the federal 
statute are as available to a partnership as to a natural 
person. 

Incidentally this disposes of the assignment that the 
verdict was contrary to law; and, with respect to the as- 
signment that the verdict was not sustained by sufficient 
evidence, it would be unprofitable to state it in detail. 
We therefore content ourselves with the general obser- 
vation that this position is not well taken. 

The judgment of the district court is accordingly 


AFFIRMED. 


LOUIS MENDELSSOHN, APPELLEB, V. WILLIAM H. CHRISTIE 
ET AL, APPELLEES, IMPLEADED WITH BRaD D. 
SLAUGHTER, APPELLANT. 


FILED APRIL 21,1898. No. 8007. 


Mortgages: FoRECLOSURE: DEFICIENCY JUDGMENT: EVIDENCE. The 
evidence in this case examined, and found insufficient to sustain 
the judgment of the district court. 


APPEAL from the district court of Douglas county. 
Tried below before DUFFIE, J. Reversed. . 


L. H, Kent, for appellant. 
Kennedy & Learned and C. W. Young, contra. 
Ryan, C. . 


The record submitted in this case begins with a decree 
“entered in the district court of Douglas county for the 
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foreclosure of two mortgages made by William H. Chris- 
tie and Sarah M. Christie, each securing payment of a 
promissory note for $5,000. The property by this decree 
required to be sold was lots 8 and 9, block 16, in Kountze 
Place, an addition to the city of Omaha. Brad D. 
Slaughter was a defendant in this action, and in the 
decree aforesaid it was found that about April 15, 1891, 
he, the said Slaughter, for a good and sufficient con- 
sideration, had assumed and agreed to pay the amounts 
secured by said mortgages. This decree was entered Oc- 
tober 24, 1894. At the same term of court, and after 
the entry of said decree, the record recites that this cause 
came on to be heard on the application of Brad D. 
Slaughter to modify the decree in so far as it had found 
him personally liable for the mortgage debt, and there- 
upon it was ordered that the finding of such personal 
liability should be stricken from said decree. Following © 
the above order there was in the journal entry this lan- 
guage: “It is further ordered and decreed that the ques- 
tion of the liability of the defendant Brad D. Slaughter 
for said debt be reserved and held for decision on such 
evidence as may be presented by the parties upon a mo- 
tion for a deficiency judgment herein.” After the above 
modification of the terms of the decree there was issued 
an order of sale, under which the mortgaged property 
was sold. After confirmation of the sale there was filed a 
motion for a deficiency judgment against William H. 
Christie, Sarah M. Christie, and Brad D. Slaughter in 
the sum of $4,081, the amount of the mortgage debt not 
satisfied by the sale previously confirmed. Upon a hear- 
ing of this motion there was an order sustaining it, and, 
on a finding that Brad D. Slaughter had assumed the 
payment of said debt, there was a judgment against him 
for the amount of the deficiency above recited, with in- 
terest thereon. The appeal of Brad D. Slaughter is from 
this deficiency judgment against him. 

The appellee Mendelssohn in the first place contends 
that there can be no review of the correctness of the judg- 
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ment appealed from because the record recites that the 
deficiency judgment was rendered upon consideration 
of the pleadings and the evidence in the case, and as there 
is in this record no transcript of the pleadings, it is ar- 
gued that it is presumable that in the petition or cross- 
petition in the district court there may have been an 
averment that defendant Slaughter had assumed pay- 
ment, and that by his failure to controvert this allega- 
tion its truth was admitted. To this contention it is 
proper to answer that we do not feel justified in presum- 
ing that there may have been in the petition or cross- 
petition the averments indicated, in view of the fact 
that after findings in the decree consistent with this as- 
sumption these findings, on the simple suggestion of 
Slaughter, were stricken out and it was thereupon ex- 
pressly ordered that the question of Slaughter’s liability 
should be determined on the motion for a deficiency judg- 
ment against him when it afterwards should be filed. 
Again the default of Slaughter did not admit any defi- 
' nite amount to bedue from him. (Code of Civil Procedure, 
sec. 184; Campbell v. Brosius, 36 Neb. 792.) By these 
considerations it is rendered necessary to consider the 
evidence contained in the bill of exceptions in determin- 
ing whether or not Slaughter was properly held person- 
ally liable. 

In the deed whereby William H. Christie and wife 
conveyed lots 8 and 9, in block 16, Kountze Place, to 
Brad D. Slaughter it was recited that the convevance 
was subject to the mortgages above referred to, and these 
mortgages were excepted from the covenant against in- 
cumbrances. This deed was dated April 18, 1891. It 
was preceded by a written agreement of date April 15, 
1891, whereby the terms on which the conveyance to be 
made from Christie and his wife to Slaughter were de- 
fined between said Christie and said Slaughter. By 
this agreement an exchange of real property was pro- 
vided for in effect as follows: Lots 8 and 9 aforesaid, 
owned by Christie, were valued at $12,500 and were to be 
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conveyed to Slaughter free from incumbrance except the 
above mortgages for security of $10,000, and even of 
this $10,000 Slaughter was required to pay $1,000. This 
$1,000, it seems from the evidence, he at once paid. All 
other liens than the balance of $9,000 on lots 8 and 9 
were to be paid by Christie. In consideration of the 
above conveyance to him Slanghter agreed to convey to 
Christie lot 4, block 34, in Kountze Place, at a valuation 
of $6,500, subject to installments of unpaid purchase- 
money on an executory contract aggregating $4,860 in 
anount. Slaughter was also to pay Christie $800 in 
cash and from the evidence it seems this payment was 
duly made. If from the agreed valuation of the prop- 
erty to be conveyed by Christie, $12,500, there is deducted 
the incumbrance of $10,000, there remained what, in 
common parlance, is called an‘ equity, which is equal to 
$2,500 in value. If from the agreed valuation of the 
property to be conveyed by Slaughter, $6,560, there is 
deducted the incumbrance thereon, $4,860, there is found 
to exist a so-called equity of the value of $1,700, which, 
added to the $800 cash paid by Slaughter, indicates that 
these parties were merely exchanging what are ordi- 
narily called equities. It is true that there was proof 
that after Slaughter received the conveyance of lots 8 
and 9 he paid interest and taxes thereon as they became 
due, but this was perfectly consistent with the idea that 
he was hoping that the so-called equity might some day 
be of value to him. On each note secured by mortgage 
there was an undated memorandum that payments of 
$500 would be received by the payee at any time, but 
this is in harmony with Slaughter’s theory. When the 
executory contract was entered into he agreed to make 
two of these payments at once,:and it is not in conflict 
with this theory to admit, as Slaughter admitted in his 
testimony, that he would not have gone into au agree- 
ment to make a payment of a part of a note before its 
maturity without knowing that the payee would receive 
it when tendered. There was not sufficient evidence to 


688 NEBRASKA REPORTS. [ Von. 54 


Atkins v. Secley. 


render Slaughter personally liable and the judgment of 
the district court is therefore 
REVERSED. 


MARTIN B. ATKINS V: CHARLES SHELEY. 
FiLep APRIL 21, 1898. No. 8018. 


1. Evidence: Booxs or Account. Under section 346, Code of Civil 
Procedure, books of account are not admissible, unless it affirma- 
tively appears that the essential requirements of said section are 
complied with. 


Q 
: HARMLESS Error. The admission of immaterial evidence 
from which no prejudice could result furnishes no sufficient 
ground for the reversal of a judgment. 


Error from the district court of York county. Tried 
below before Bares, J. Affirmed. 


N. V. Harlan and Gilbert Bros., for plaintiff in error. 
F. C. Power, contra. 


RyAn, C. 


This action was brought in the district court of York 
county for the price of a burial case. On the trial the 
defendant in open court waived all matters presented 
by the answer, except the plea of payment. There was a 
verdict and judgment for the defendant. 

Plaintiff insists that it was erroneous to exclude cer- 
tain books of account and a bank pass-book, all of which, 
it is urged, were offered for the purpose of rebutting the 
fact of payment. In argument it is said this negative 
evidence was the failure of each of the books to show a 
credit which would have appeared had the payment of 
$80 in currency been made, as was testified by the de- 
fendant. These books are referred to in the bill of ex- 
ceptions as Exhibit A, Exhibit B, etc., but neither of 
these exhibits is attached to the bill of exceptions, nor 
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has either been filed in the court. We cannot, therefore, 
determine whether or not they show a continuous deal- 
ing with persons generally, or several items of charges 
at different times against the same party in the same 
book, and this showing must appear by the book offered 
to render it admissible. (Code of Civil Procedure, sec. 
346; Anderson vc. Beeman, 52 Neb. 387.) The charges were 
not verified by the oath of the party or clerk who made 
. the entries, to the effect that they were believed by such 
author of the entries to be just and true, neither was 
there a sufficient reason given why this verification was 
not made. Compliance with the requirements was in- 
dispensable to entitle plaintiff to the introduction of his 
books of account under the provisions of the section 
above cited. Tor either of these reasons the proposed 
books as books of account were properly rejected. 

To excuse his inability to produce a receipted bill de- 
fendant was permitted to show that, after his wife re- 
turned home with said receipted bill, defendant’s house- 
hold goods and papers were in a confused condition, 
owing to the removal of his family to Ravenna, then in 
progress. We think that this was such an immaterial 
matter that proof of it might well have been dispensed 
with, and yet we cannot see how proof of it prejudiced 

‘plaintiff in any way. The same observation may be made 
with reference to proof of the fact that defendant had 
settled with Mr. Wright, who, as defendant’s agent, had 
made the payments to plaintiff, according to the theory 
of the defendant. When it was further proposed to show 
that this particular payment was allowed as a credit in 
the settlement between Wright and defendant, this evi- 
dence was excluded, and thereby what might have been 
prejudicial error was avoided. There are complaints of 
testimony of certain conversations between defendant’s 
wife and Mr. Wright, with reference to what was said 
and done, just before and just after the alleged pay- 
ment was made. There was no objection to very much 
of this testimony, and a considerable portion of it was 

48 
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given in a narrative in connection with matters which 
were material. There was none of it which was material 
admitted over defendant’s objection. 

In the cross-examination of plaintiff he was asked if 
his books had not failed to show a payment which had 
been made by one John Walker. It is urged, with a con- 
siderable degree of plausibility, that this should not have 
been permitted, especially as the books had been ex- 
cluded. In his direct examination plaintiff had testified . 
that his books showed all moneys received, and the bank 
book showed all deposited each day, and that in neither 
did this item appear. It was to meet the claim that any 
payment actually made would appear on his books that 
the question with reference to the failure to show the 
credit in favor of Mr. Walker was asked. In answer to 
this question plaintiff said that he could not say whether 
Mr. Walker’s credit was omitted or not without looking 
at the books, but that, if permitted to use the books, he 
could make the matter very plain. He said the credit 
was on the books in plain figures, though such figures 
had not been made by himself. We cannot say that 
plaintiff was prejudiced by this line of examination, 
though the evidence itself seems immaterial. 

There is found no error in the record and the judgment 
of the district court is 

AFFIRMED. 


WittiaM T. POWELL ET AL. V. WILLIAM BINNEY, Jr. 
FILED APRIL 21,1898. No. 8011. 


Contract to Sell Realty: MEMORANDUM OF AGENT: CONSTRUCTION: 
SPECIFIC PERFORMANCE. In view of the facts that a real estate 
broker gave a memorandum in writing to one who thereon claims 
rights as a purchaser of real property, in which memorandum it 
was recited that the propcsed sale was subject to the approval 
of the owner of the real property, and that from the entire evi- 
,dence adduced in the case it was shown that there was a prompt 
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disapproval of said terms when submitied to the owner of the 
real property, it is he/d that the district court properly instructed 
the jury to return a verdict against said claimant. 


Error from the district court of Wayne county. Tried 
below before ROBINSON, J. Affirneed. 


McNish & Oleson and A. A. Welch, for plaintiffs in error. 
Frank M. Northrop and Northrop & Burdick, contra. 


RYAN, C. 


William Binney, by an ejectment suit 1n the district 
court of Wayne county, sought to recover from William 
T. and E. C. Powell the possession of the north half of the 
northwest quarter of section 31, in township 25 north, 
range 5 east, 6th principal meridian, together with the 
rental value of the same during the time the possession 
thereof had been held by defendants. There was a per- 
emptory instruction to find for plaintiff and a judgment 
accordingly. The questions urged in these proceedings 
arose upon the answer, whereby the defendants, consti- 
tuting the partnership firm of Powell Bros., sought to. 
enforce the performance of an alleged written contract, 
by the terms of which, as they alleged, plaintiff was 
bound to convey the above described real property upon 
payment to him of the balance of the purchase price. 
There was a tender of this alleged balance and a prayer 
for a specific performance. By reply issues were joined 
on the affirmative allegations of the answer. William 
Binney, during the whole time in which the transactions 
which are involved in this case were taking place, was 
a resident of the state of Rhode Island. For the manage- 
ment of his land in Iowa and Nebraska, of which he was 
the owner of several tracts, he had in his employ the 
partnership firm of Gilman, Son & Co. of the city of New 
York. This firm had a correspondent in Sioux City, Iowa, 
through whom it transacted its business in disposing of 
real property situated in Iowa and Nebraska. The name 
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of this correspondent was D. T. Gilman. It appears from 
the evidence that D. T. Gilman intrusted the partnership 
firm of Bressler & Dearborn with the transaction of cer- 
tain real estate business in Wayne county, Nebraska. 
September 1, 1891, D. T. Gilman wrote Gilman, Son & 
Co. as follows: “I can sell to T. J. Kearns N. 3, SW. - 
and SW. 4, SW. 4, 31, 25, 5 E., 459 and 460, C. R. G., 
Wayne county, } Nebraska, at $17 per acre, if you ein 
accept cash payinent of $140 and wait till Jan. 1, ’92, for 
balance of cash payment. We would not expect contract 
till Jan. 1.” September 8, 1891, Gilman, Son & Co. wrote 
a letter to D. T. Gilman in which was this language: “We 
will sell at $17 tracts 459, 460, C. R. G., on terms named 
by you.” October 7, 1891, John T. Bressler, for the firm 
of Bressler & Dearborn, wrote to D. T. Gilman as follows: 
“Kearns has failed to come to time on buying N. } and 
SW. 4 of NW. 31, 25, 5, so we have sold the same to W. T. 
Powell and E. C. Powell on the following terms: $200 
cash; $400 and interest on the whole amount from Jan. 
Ist, 1892; $500 Jan. 1, ’93; $500 Jan. 1st, 1894. and $500 
Jan 1st, 1895. We inclose herewith ck. for $170, the cash 
payment less one-half fees, $30.” October 14, 1891, D. T. 
Gilman wrote John T. Bressler thus: “Yours of 7th is at 
hand as to sale of N. } NW. 31 and SW. 4+ NW. 4 31, 25, 5; 
to W. T. Powell and E. C. Powell. I take it we are to 
receipt for the $200 till Jany. 1, 1892, as a forfeit only and 
make cont. only if the $400 and int. are promptly paid.” 
Two members of the firm of Gilman, Son & Co. were 
examined as witnesses, aS was also the plaintiff William 
’ Binney, and by the testimony of all three it was shown, 
without question, that the firm of Gilman, Son & Co. was 
never authorized to fix prices on the real property under 
its management. From the correspondence above 
quoted it is very evident that D. T. Gilman and the firm 
of Bressler & Dearborn acted on the assumption that any 
proposed sale must be approved to render it binding on 
William Binney. It is unnecessary to describe more 
fully the powers of these agents for a reason which will 
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be apparent from an examination of the memorandum 
given Powell Brothers and upon which their claim for 
relief was based, which memorandum was in this lan- 
guage: : 
“WAYNE, NEBR., October 6, 1891. 

' “Received from Powell Bros. two hundred dollars, cash 
payment on N. $ and SW. 4 of NW. 4 of sec. 31, Tp. 25, R. 
5 E., Wayne Co., sold him this day on following terms:. 
Cash as above $200; Jan. 1st, 1892, $400 and interest to 
that date; Jan. 1893, $500 int.; Jan. 1st, 1894, $500 aud 
int., and Jan. 1st, 1895, $500 and int. All payments to 
draw interest at 8 per cent. Subject to approval of own- 
ers. 

“$200. BRESSLER & DEARBORN.” 

There was evidence tending to show that this offer was 
rejected by Binney, for there was proof that the above 
described $200, together with $409, afterwards collected 
‘and forwarded by Bressler & Dearborn, were returned 
to the firm last named between February 2 and February 
10, 1892. On the date last named this money was sent 
to Powell Bros., but the letter containing the remittance 
came back unopened to Bressler & Dearborn. This 
money was then sent to a bank at Wisner to be returned 
to Powell Bros., but the members of that firm, on the trial, 
denied having receiyed it. There was complaint in argu- 
’ ment of a ruling which permitted the introduction of tes- 
timony that the wife of one of the members of the firm of 
Powell Bros. was notified that the proposed sale had been 
disapproved. In view of the fact that the memorandum, 
upon which the firm of Powell Bros. predicates its claim, 
recited that the proposed sale was subject to the approval 
of the owner we cannot see that there was any impro- 
priety in showing what efforts Bressler & Dearborn made 
use of to apprise Powell Bros. of the rejection of the 
offer made to the owner. It is not as though there was a 
consummated bargain of which one party sought a re- 
scission. It was a mere inchoate contract dependent 
upon acceptance to render it binding and the burden of 
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showing such acceptance was on Powell Bros. In this 
there was not only a failure, but there was affirmative 
proof of a prompt rejection of the terms proposed. The 
district court therefore, in view of the undisputed facts, 
very properly directed a verdict for plaintiff, and its judg- 
ment is accordingly ; 
AFFIRMED. 


WILLIAM T. POWELL ET AL. V. HORACE BINNEY. 
Firep Aprit 21,1898. No. 8010. 


Contract to Sell Realty: MeworanDUM OF AGENT: CONSTRUCTION: 
SPECIFIC PERFORMANCE. 


Error from the district court of Wayne county. 
Tried below before ROBINSON, J. Affirmed. 


McNish & Oleson and A. A. Welch, for plaintiffs in error. 
Frank M. Northrop and Northrop & Burdick, contra. 


Ryan, C. 
There was a stipulation in this case that the same dis- 


position should be made of this case as of No. 8011 (54 
Neb. 690), and accordingly the judgment herein is 


AFFIRMED. 


ELIZABETH FELLERS, APPELLANT, V. LLUBWELLYN FEL- 
LERS ET AL., APPELLEES. 


Friep Aprit 21,1898. No. 8049. 


1: Antenuptial Contracts: RELEASE oF DoweR. The manner in which 
dower may be barred by an antenuptial arrangement between the 
parties concerned is regulated by statute, and in the absence of 
any contravening equitable considerations the method prescribed 
by statute is exclusive. 
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: Wiits. An alleged antenuptial contract whereby 
each party agreed to claim no interest in the property of the other 
after marriage, and by which the proposed husband was required 
after the making of the antenuptial contract to make his will in 
such terms that his intended wife, thereunder, would be entitled 
to a certain estate in his real property, held to be an entirety; that 
the two above provisions were interdependent, and that, therefore, 
the alleged antenuptial agreement was but an executory contract, 
which, in view of the statute prescribing the method of barring 
dower in this state, is unenforceable. 


APPEAL from the district court of Pawnee county. 
Heard below before BABCOCK, J. Reversed. 


Lindsay & Raper and Francis Martin, for appellant. 


References: Brandon v. Deaacson, 51 Mo. App. 237; Noel 

v. Noel, 1 Clarke [Ia.] 423; Williamson v. Williamson, 4 

Clark [{Ia.] 279; Taylor v. Riggs, 1 Pet. [U. 8.] 591; E7- 

well v. Walker, 52 la. 256; Fries v. Griffin, 17 So. Rep. 

{Fla.] 66; Bragg v. Geddes, 93 TLL. 60; Dennis v. Barber, 6 
S$. & R. [Pa.] 425. 


J. H. Broady and Story & Story, contra. 


References: Hafer v. Hafer. 33 Kan. 449; McNutt v. Me- 
Nutt, 2, RB. A. [Ind.] 372; Johnson v. Hubbell, 66 Am. 
Dee. [N. J.] 773; Tant’s Appeal, 40 Am. Rep. [Pa.] 646; 
Edwards v, Martin, 39 Mil. App. 145; Nesler’s Estate, 143 
Pa. St. 386; Johnson v. MeCue, 34 Pa. St. 180; Surith vo. Luat, 
127 Pa. St. 341; Carmichael v. Carmichael, 72 Mich. 85; 
Raysdale v. Barnett, 5 Chicago L. J. [Ind.] 442; Mintier v. 
Mintier, 28 O. St. 307; Johuston v. Spicer, 107 N. Y. 185. 


RyAawn, C. 

This action was one for an assignment of the dower 
interest of Elizabeth Tellers in the estate of her hus- 
band who had died leaving a will whereby the share of 
the said widow in said estate had been limited to the use 
of the homestead during her lifetime and a life estate of 
one-seventh of the residue. At the trial in the district 
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court of Pawnee county there was a finding adverse to 
the widow, whereupon her action was dismissed by the 
court at her costs. 

The judgment of the district court was based upon an 
alleged antenuptial contract in writing entered into by 
Andrew Fellers and Mrs. Elizabeth Wheaton about 
January 27,1890. This contract was not produced and 
its existence was denied most emphatically by Mrs. Fel- 
lers. There were only two witnesses who testified to 
ever having seen a contract of the nature indicated. 
One of these was Frank Goudy, who testified that on a 
typewriter he wrote the terms of the contract in accord- 
ance with the directions of his father, J. K. Goudy. 
I‘rank described these terms as being in effect that 
neither party to it, after they were married, would claim. 
any interest in the property of the other, but he did not. 
see it signed or have any knowledge that it ever was exe- 
cuted. J. K. Goudy was an attorney at law at Pawnee. 
City in January, 1890. His description of the making 
of the antenuptia] contract was as follows: “They [An- ~ 
drew Fellers and Elizabeth Wheaton] afterward came 
in together and made an agreement in regard to these 
matters, which agreement was reduced to writing by my- 
self and was read over by each of then or read to both 
of them by me and was duly executed by them. * * * 
As [ have already said, the contract was signed by those 
parties and was acknowledged by them both and was de- 
livered on the same day—the 27th day of January, 1890.. 
* * * Fach of these persons had children by former 
marriage. Each of them also claimed to own property 
in their own right. Their desire was for each, after the 
marriage, to hold and keep the same and control the right 
of disposition of their respective properties as they would 
have done if they remained sole. So it was agreed, and 
so the contract provided, that each of them should have 
and retain the right to dispose of the property belonging: 
to them as if they were sole and unmarried; that Andrew . 
Fellers was to acquire no interest in Mrs. Wheaton’s 
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property, and Mrs. Wheaton, after marriage, was to ac- 
quire no right or interest in Mr. Feller’s property; that a 
will should be executed by Mr. Fellers containing certain 
provisions which are set up in the will itself.” With 
reference to the making of this will Mr. Goudy testified: 
“Y cannot state anything about the date of the will any 
further than I have testified as shown by the entry of the 
cash received for drawing it, which is the 31st of July, 
1890. The will may have been drawn prior to this and 
simply the payment of it entered here at the time it was 
executed and delivered.” The defendants offered the 
will in evidence, and as it bore date July 31, 1890, that 
must be accepted as the date of its execution. From this 
testimony there can be but one conclusion, and that is 
that the so-called antenuptial agreement testified to br 
Mr. Goudy was at most but an executory contract on the 
part of Mr. Fellers, to become complete when Mr. Fellers. 
should execute a will containing certain conditions, and 
that in fact this will was made July 31, 1890. But in 
this connection it is a very important circumstance that 
intermediate between January 27, 1890, and July 31, 
1890, to-wit, on February 5, 1890, Andrew [Tellers and 
Elizabeth Wheaton were married. He died on Decem- 
ber 5, 1892. In view of the holding of this court with 
reference to the disability of a married woman, interest- 
ing questions might arise as to the power of Mrs. Fellers. 
to consummate any agreement with her husband after 
their marriage, but we are relieved from any considera- 
tions of this class by others which cannot be passed over. 

The portion of chapter 23, Compiled Statutes, which 
pertains to the subject under consideration is embraced 
within the following sections thereof, to-wit: 

“Sec. 12. A married woman residing within this state 
may bar her right of dower in any estate conveyed by her 
husband, or by his guardian if he be a minor, by joining 
in a deed of conveyance, and acknowledging the same as 
prescribed by law, or by joining with her husband in a 
subsequent deed acknowledged in like manner. 
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“Sec. 18. A woman may also be barred of her dower in 
all the lands of her husband by jointure settled on her, 
with her assent, before the marriage, provided such joint- 
ure consists of a freehold estate in lands for the life of 
the wife at least, to take effect, in possession or profit, 
immediately on the death of the husband. 

“Sec. 14. Such assent shall be expressed, if the woman 
be of full age, by her becoming a party to the convey- 
ance by which it is settled, and if she be under age, by 
her joining with her father or guardian in such convey- 
ance. 

“See. 15. Any pecuniary provision that shall be made 
for the benefit of an intended wife, and in lieu of dower, 
shall, if assented to as provided in the preceding section, 
bar her right of dower in all the lands of her husband. 

“Sec. 16. If any such jointure or pecuniary provision 
be made before marriage, and without the assent of the 
intended wife, or if it be made after marriage, she shali 
make her election before the death of her husband, 
whether she will take such jointure or pecuniary pro- 
vision, or be endowed of the lands of her husband; but 
she shall not be entitled to both. 

“Sec. 17. If any lands be devised to a woman, or other 
provisions be made for her in the will of her husband, she 
shall make her election whether she will take the lands 
so devised or the provision so made, or whether she will 
be endowed of the lands of her husband; but she shall 
not be entitled to both, unless it plainly appears by the 
will to have been so intended by the testator. 

“Sec. 18. When a widow shall be entitled to an elec- 
tion under either of the two preceding sections, she shall 
be deemed to have elected to take such jointure, devise, 
or other provision, unless within one year after the death 
of her husband she shall commence proceedings for the 
assignment or recovery of her dower.” 

The word “jointure,” as it is employed in the above 
quotation, signifies “An estate or property settled on a 
woman in consideration of marriage and to be enjoyed 
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by her after her husband’s decease.” (Century Dic- 
tionary, title, “Jointure.”) To same effect is the defini- 
tion of this word in Anderson's Dictionary of Law, 
Black’s Law Dictionary, and Rapalje & Lawrence's Law 
Dictionary, as such word is used in the sections above 
quoted. As we are dealing with nothing but real estate 
in this case it is unnecessary to comprehend in this dis- 
cussion the statutory provisions quoted with reference 
to pecuniary provisions in lieu of dower. The testimony 
of Mr. Goudy was that there was an antenuptial agree- 
ment that neither contracting party, after marriage, 
should have any interest in the property of the other and 
that Mr. Fellers thereafter should make a will containing 
certain provisions, which provisions were afterwards in- 
corporated in his will. With reference to barring the 
dower right of a woman before marriage the statutory 
provisions quoted require this to be effected by a jointure 
settled on her, with her assent, before the marriage. As 
the contract drawn by Mr. Goudy was an entirety, the 
provision that neither party was to claim any interest 
in the property of the other cannot be segregated and 
enforced as an independent covenant by both. The ob- 
ject of this arrangement was to settle the rights of the 
parties and this confessedly did not admit of treating 
the contract as containing provisions independent of 
each other. The provision that each party should claim 
- no interest in the property of the other must therefore 
depend upon the validity of the contract as a whole. It 
is very clear that an agreement to provide for a wife by . 
a will which in fact was not made until after the mar- 
riage had been consummated falls very far short of the 
above statutory requirement. The assent of this pro- 
posed wife was required to be expressed to the terms ex- 
pressed in the antenuptial contract by becoming a party 
to the conveyance by which the jointure was settled. As 
the testimony of Mr. Goudy was that there was not a 
present settlement of a jointure, but an agreement that 
the will of Mr. Fellers in future should be made contain- 
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ing certain provisions for the benefit of his intended wife, 
it was clearly impossible that she could become a party 
to the conveyance, even though the will should be deemed 
to be a conveyance. The antenuptial agreement testified 
to by Mr. Goudy as having been entered into January 27, 
1890, was not effective to bar the dower right of Mrs. 
Fellers, which came into existence by virtue of a mar- 
viage subsequently consummated. If the will is relied 
upon as being a consummation of the antenuptial con- 
tract, its inadequacy as a bar to the dower right of appel- 
lant is obvious, for the statute prescribes that the dower 
right of a married woman shall be barred by a deed of 
conveyance in which she shall join with her husband. 

We have not considered the testimony of witnesses 
other than J. K. Goudy and his son Frank, for the reason 
that, in our view, the statute which defines the right of 
dower of a married woman also provides how that dower 
may be barred. The testimony by which it was sought 
to be shown how Mrs. Fellers understood the terms of 
the antenuptial contract, and the absence of her dower 
right measured thereby, was immaterial. The wisdom 
of the statutory provisions which guard against the con- 
sideration of evidence of this unsatisfactory and usually 
conflicting character is illustrated by the history of this 
ease. If Mr. Fellers, before his marriage, desired to 
agree with his proposed wife as to her relinquishment 
of her right of dower in his property, the statute defined 
very clearly how that purpose might be accomplished. 

. The same considerations of public policy which justified . 
the enactment of the statute of frauds justified the pro- 
visions of our statute pecere Ding the manner in which 
dower must be barred. 

Appellees, in argument, attempted to bring this case 
within the operation of equitable considerations, but in 
this, we think, they were quite unsuccessful. There was. 
nothing in the evidence to show that the wife, by virtue 
of the original antenuptial contract, received any prop- 
erty whatever. By the terms of the will of her husband 
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she was entitled to possession of the homestead, but to 
no other property of his, until the payment of his debts 
had been made in full, and then her share was a life es- 
tate in one-seventh of the residue. The statute gave her 
the right to occupy the dwelling-house of her husband 
so long as she remained his widow (Compiled Statutes 
ch. 23, sec. 22), and the recognition of this right in the 
will did not equitably estop her to claim other rights 
conferred on her by statute. In any event, such rights 
as she acquired under and by virtue of the will after it 
had been probated could not be deemed to be under a 
contract then made with her husband. There was, there- 
fore, no ground upon which could be raised an equitable 
estoppel against her. The circumstances called for the 
application of no equitable or other rules than those pre- 
scribed by the statute above quoted. The judgment of 
the district court is reversed and this cause is remande:} 
for further proceedings not inconsistent with the views 
above expressed. 
REVERSED AND REMANDED. 


JOHN A, VAN PELT ET AL., APPELLEES, V. WILLIAM A. 
GARDNER ET AL, APPELLANTS. 


FILED Aprit 21,1898. No. 7923. 


1. Corporations: RiguTs OF CREDITORS: LIABILITY OF STOCKHOLDERS: 
Time ACTION ACCRUES. A Corporation creditor’s cause of action 
against the stockholders thereof, to subject their unpaid stock 
subscriptions to the payment of his debt, accrues when the exact 
amount justly due the creditors from the corporation has been 
ascertained and the corporate property exhausted. (Constitution, 
art. 11, sec. 4, under Miscellaneous Corporations.) 


Within the meaning of said section 
of the constitution, the exact amount justly due has been ascer- 
tained when the creditor’s claim against the corporation has been 
reduced to judgment; and the corporate property has been ex- 
hausted when execution issued on such judgment has been duly 
returned unsatisfied. 
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3.———: : Parties To Action. To such a suit the cor- 
poration is not a necessary party. 


: A provision in the charter of a corporation 
organized under the laws of this state which provides that the 
private property of a stockholder shall not be liable for the debis 
of the corporation is void, in so far as it attempts to exempt the 
stockholder from liability—for his unpaid stock subscription—for 
the payment of corporate debts. 


4, 


REPEAL OF STATUTE. Section 2 of an act 
passed February 18, 1873, entitled “Homestead Associations,” be- 
ing section 146, chapter 16, Compiled Statutes 1897, was repealed 
by the adoption of section 4, article 11, Constitution 1875, under 
Miscellaneous Corporations. 


CoNSTITUTIONAL Law. The present consti- 
tution not only determines what the lability of a stockholder in 
a@ corporation, for the corporate debts thereof, shall be, but it 
limits this liability, and it is not within the power of the legis- 
lature to extend it. . 


7. : : . The liability of a stock subscriber, for cor- 
porate debts, except he be a stock subscriber of a banking corpora- 
tion, is limited to the amount of his unpaid stock subscription. 


: CONTRIBUTION, As between the stock sub- 
scribers and the creditors of a corporation, each stock subscriber 
is liable to the extent of his unpaid stock subscription. As be- 
tween themselves, each stock subscriber is liable for his propor- 
tionate share of the corporate debts, and one stock subscriber 
who has been compelled to pay more than his proportionate share 
may sue his co-subscribers for contribution. 


: : AcTIons: ParTres. One creditor of a cor- 
poration cannot maintain an action in his own name and for his 
own benefit against the debtor stock subscribers of a corporation; 
but, to subject unpaid stock subscriptions to the payment of cor- 
porate debts, all debtor stock subscribers and all creditors of the 
corporation should be made parties, and a receiver appointed. 


DecrEE. The decree in such case 
should not be a joint one against all subscribers for the amount 
of the corporate debts, but a several judgment against each sub- 
scriber for the amount of his unpaid subscription. 


10. 


11, ———-: ———:, ———_: ———: ———-: Executions. The decree 
should provide for an execution against each subscriber for his 
proportionate share of the corporate debts, interest, and costs, 
and, if any execution should not be collected in full, then for the 
issuance, upon order of the court, of additional executions from 
time to time against each solvent subscriber for his proportion- 
ate share of the corporate debt remaining unpaid. 
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APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. AWodified. 


The opinion contains a statement of the case. 


Saunders & Vacfarland, for appellants: 


The action is barred by the statute of limitations. 
(McDonnell v. Alabama Gold Life Ins. Co., 85 Ala. 401; Puyne 
v. Bullard, 23 Miss. 88; Glenn v. Dorsheimer, 23 Fed. Rep. 
695; Penniman v. Briggs, 1 Hopk. Ch. [N. Y.] 3438; Kleckner 
v. Turk, 45 Neb. 176; Globe Publishing Co. v. State Bank of 
Nebraska, 41 Neb. 175; Merchants Nat. Bank v. North- 
western Mfg. & Car Co., 48 Minn. 349; First Nat. Bank of 
Garretsville v. Greene, 64 Ta. 448; Hunt v. Ward, 99 Cal. 
612; Gray v. Coffin, 9 Cush. [Mass.] 192; Dane v. Dune 
Al fy. Co., 14 Gray [Mass.] 488; Coffin v. Rich, 45 Me. 507; 
Libby v. Tobey, 82 Me. 397; Chase v. Lord, 77 N. Y¥. 1.) 

The corporation was dissolved at the time the originat 
judgment was entered against it; hence an action cannot 
be maintained against the stockholders. (Dune v. Dane 
Mfg. Co., 14 Gray [Mass.] 488; Coffin v. Rich, 45 Me. 507; 
Labby v. Tobey, 82 Me. 397; Chase v. Lord, T7 N. Y. 1; 
Scanlan v. Crawshaw, 5 Mo. App. 387; Mumma v. Potomtc 
Co., 8 Pet. [U. 8.] 281; Hardman v. Sage, 124 N. Y. 25; 
Bouafee v. Fouler, 7 Paige Ch. [N. Y.] 576; Hogue v. 
Capital Nat. Bank, 47 Neb. 929.) . 

Tlere was no evidence that the stockholders were in- 
debted to the Metropolitan Building & Loan Association, 
and until such indebtedness is shown no judgment can 
be entered against the defendants. (Union Savings Ass'n 
v. Seligman, 92 Mo. 6385; Davidson v. Rankin, 34 Cal. 508; 
Van Hook v. Whitlock, 3 Paige Ch. [N. Y.] 409.) 

The corporation had no right to enforce the payment 
of subscriptions, consequently the creditors had no such 
right. (Hospes v. Northwestern Mfg. Co., 48 Minn. 174; 
Glenn v. Garth, 1383 N. ¥.18.) 

The corporation is a necessary party in an action to 
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require the stockholders to pay unpaid installments on 
the stock. (Walsh v. Memphis, C. & N. W. RB. Co., 6 Fed. 
Rep. 797; Coleman v. White, 14 Wis. 762; First Nat. Bauk 
v. Snuth, 6 Fed. Rep. 215.) 

If the complainant himself be a stockholder, he should 
be made to contribute his share to his own debt. (Perkins 
v. Sanders, 56 Miss. 733.) 

The amount due on the shares of those stockholders 
who are creditors should be deducted from the amount 
due in respect to their stock, and they should participate 
equally with their creditors in the distribution of the 
balance. (Enmert v. Smith, 40 Md. 128.) _ 


Estabrook & Davis, contra: 


The Nebraska statutes provide that actions shall be 
commenced within the prescribed periods after the cause 
of action shall have accrued. The action does not accrue 
ugainst the stockholder until judgment and execution 
against the corporation. The pretended dissolution did 
not relieve plaintiffs from the necessity of obtaining 
judgment. The action was commenced against the stock- 
holders within four years from the time the plaintiffs’ 
cause of action accrued. (Cook, Stock & Stockholders, 
sec. 225, and cases cited.) 

The judgment against the corporation was not void. 
{McCormick v. Paddock, 20 Neb. 486.) 

It is unnecessary to make the corporation a party to 
the second action. (Nolan v. Hazen, 44 Minn. 478; Mickles 
w. Rochester City Bank, 11 Paige Ch. [N. Y.] 118; Wellman 
o. Howland Coal & Iron Works, 19 Fed. Rep. 51.) 

Other references: Warner v. Callender, 20 O. St. 190; 
White v. Blum, 4 Neb. 555; Ogilvie v. Knox Ins. Co., 22 How. 
[U. 8.] 3803 Hatch v. Dana, 101 U. 8. 205; Abbott v. Omaha 
Smelting Co., 4 Neb. 416; Buffalo & A. R. Co. v. Cary, 26 N. 
Y. 27; Boggs v. Washington County, 10 Neb. 297; State ». 
Page, 12 Neb. 386; Poffenbarger v. Smith, 27 Neb. 788. 
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RaGan, C. 


In 1887 there was organized in the city of Omaha, 
Nebraska, a corporation known as the Metropolitan 
Building & Loan Association. The general nature of 
the busincss which this corporation was organized to 
transact was to sell and buy real estate, to build, rent, 
and sell houses, to lease its property and borrow and loan 
money. The capital stock was fixed at $50,000, divided 
into shares of $1,000 each; the shares to be paid for in 
monthly installments of $12.50 each. In the district 
court of Douglas county, in 1890, John A. Van Pelt and 
others recovered a judgment against said corporation. 
An execution was issued on this judgment and returned 
wholly unsatisfied. Van Pelt and others then brought 
this action in the district court of Douglas county 
against William A. Gardner and others, the stockholders 
of said corporation, claiming, among other things, that 
they were largely indebted to the corporation for sub- 
scriptions of stock made by them and which subscrip- 
tions they had not paid. In other words, the object of 
this action was, ini effect, to compel each of the said stock 
subscribers to pay into court such a part of his unpaid 
stock subscription as would be sufficient to satisfy Van 
Pelt’s judgment, interest, and costs. The plaintiffs below 
had a decree as prayed, and the parties made defendants 
below have appealed. 

1. The first argument is that the action, when brought, 
was barred by the statute of limitations. The suit was 
commenced November 18, 1898, and the appellants allege 
that the corporation was duly dissolved by a two-thirds 
vote of its stockholders February 5, 1889; that plaintiffs’ 
cause of action accrued at that date and was barred 
within four years thereafter. When did the appellees’ 
cause of action accrue? Section 4, article 11 (Miscel- 
laneous Corporations) of the constitution provides; “In 
all cases of claims against corporations and joint stock 
associations, the exact amount justly due shall be first 

49 
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ascertained, and after the corporate property shall have 
been exhausted the original subscribers thereof shall be 
individually liable to the extent of their unpaid sub- 
scription and the liability for the unpaid subscription 
shall follow the stock.” The claim of the appellees here 
was a debt of the corporation. The exact amount due 
from the corporation to appellees has been ascertained 
and determined by the judgment in favor of the appel- 
lees, and since an execution against the corporation has 
been issued and returned wholly unsatisfied, the pre- 
sumption is that the corporate property has been ex- 
hausted and the liability of the stock subscribers on their 
unpaid stock subscriptions for this debt of the corpora- 
tion has attached. The liability of the stock subscribers 
attached when the corporate property was exhausted in 
this case on the return of the execution unsatisfied, and 
the cause of action of the appellees accrued at that 
time. This was in 1890, or less than four years prior to 
the bringing of this suit. (Globe Publishing Co. v. State 
Bank of Nebraska, 41 Neb. 175; Gilkie & Auson Co. v. Daw- 
son Town & Gus Co., 46 Neb. 333; Ball v. Wicks, 45 Neb. 
367; State v. German Savings Bank, 50 Neb. 734; Wyman ce. 
Williams, 58 Neb. 670; Cook, Stock & Stockholders, sec. 
225.) 

2. A second argument is that the findings of the dis- 
trict court as to the amount that the appellants were 
indebted on their unpaid stock subscriptions are not sus- 
tained by sufficient evidence. There is no merit what- 
ever in this contention. 

3. A further argument is that the corporation was a 
necessary party to this action. But the appellees in this 
suit are not claiming anything against the corporation. 
They are not seeking to take its property, to divest it of 
any right it has, or to hold it liable in any manner what- 
ever. The liability of the corporation to the appellees 
has already been determined by the judgment which the 
appellees hold, and they have exhausted their remedies 
again:t the corporation. We do not see that the making 


Vou. 54] JANUARY TERM, 1898. 707 


Van Pelt v. Gardner. 


of the corporation a party to this action would have sub- 
served any useful purpose whatever. (Volun v. [Hzci, 
47 N. W. Rep. [Minn.] 155.) This is an action—for we are 
now considering only that feature of it which secks to 
hold the stock subscribers liable for their unpaid stock 
subscriptions—not based upon any statute, penal or 
otherwise, but is one for the recovery of a liability im- 
posed by the constitution of the state upon every sub- 
scriber to the stock of every corporation organized under 
the laws of this state. The constitution declares that 
after the amount justly due from a corporation to its 
creditors shall have been ascertained, and after the cor- 
porate property shall have been exhausted, the stock sub- 
seribers shall be individually liable to the extent of 
their unpaid stock subscriptions. This is a liability 
which the legislature can neither take away nor impair. 
Unpaid stock subscriptions, the constitution declares, in 
effect, shall constitute a fund out of which shall be paid 
the debts due the ereditors of the corporation, when the 
exact amount justly due such creditors has been ascer- 
tained and the corporate property has been exhausted; 
and the liability of the stock subscribers for these unpaid 
subscriptions is not to the defunct corporation, not, 
technically speaking, to its creditors, but for the corpo- 
rate debts. (State v. German Savings Bank, 50 Neb. 734; 
Wyman v. Williams, 53 Neb. 670.) , 

4. A provision of the articles of association of this cor- 
poration provided: “In no event shall the private prop- 
erty of the members of this corporation be liable for the 
indebtedness of this association.” <A final argument, as 
we understand it, is that the appellants are not liable 
to the appellees in this action because of this provision 
in the articles of association. This provision of the cor- 
poration’s charter was and is absolutely void, in so 
far as it attempts to protect the stock subscriber from 
liability for his unpaid stock subscriptions for the debts 
of the corporation. This is more than the legislature 
itself could do; and, so long as section 4, article 11, of th-- 
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constitution shall remain in force, every person who is 
indebted on a stock subscription is liable for the debts 
of that corporation to the extent of his unpaid stock sub- 
scription, after the exact amount justly due from the 
corporation has been ascertained and the corporate 
property has been exhausted, any provision in the 
charter of the corporation to the contrary notwithstand- 
ing. 

5. A section of the statute, under which the corpora- 
tion of which the appellants were stockholders was 
organized, to-wit, section 2 of an act passed February 
18, 1873, entitled “Homestead Associations,” being sec- 
tion 146, chapter 16, Compiled Statutes 1897, contained 
this provision: “AIJl stockholders of any such associa- 
tion shall be deemed and held liable to any amount equal 
to their stock subscribed, or by them at any time held in 
addition to said stock, for the purpose of securing the 
creditors of said association.” By the decree in this case 
the district court made each of the appellants liable, not 
only for the amount unpaid on the stock subscribed for 
by him, but also for the full face value of the paid-up 
stock owned and held by him in the corporation. We 
think the decree in this respect was erroneous. This 
section 146 of the statute just quoted was passed in 1873, 
prior to the time the constitution of 1875 took effect. 
The constitution of 1875 determined the extent of the 
liability of stockholders of corporations organized under 
the laws of this state for the debts of such corporations. 
The-constitution dealt with railway corporations, mu- 
nicipal corporations, banking corporations, and miscel- 
laneous corporations. It fixed the liability of a stock- 
holder in a banking corporation for the debts thereof at 
the amount of such subscriber’s unpaid stock subscrip- 
tion plus the amount of the face or par value of the paid- 
up stock held by him in such corporation. By said 
section 4 it fixed the liability of stockholders of corpo- 
rations other than banking corporations at the amount 
cf the stock subscribed for by the stockholders and un- 
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paid,’ and made this liability follow the stock. The 
constitution of 1875 then repealed this section 146, 
chapter 16, Compiled Statutes 1897. The constitution 
has not only determined the liability of a stockholder ina 
corporation for the debts thereof, but it has limited this 
liability, and it is not within the power of the legislature 
to extend it. If, therefore, one subscribes for the stock 
of a corporation organized under the laws of this state, 
other than a banking corporation, and at the time of 
such subscription pays into the treasury of the corpora- 
tion in cash the full face value of the stock for which 
he subscribes, he cannot afterwards be made liable for 
any debt due from the corporation. The decree in this 
case should have held each of the appellants severally 
liable only to the extent of the unpaid stock for which 
he had subscribed. 

6. The decree of the district court provided that any 
of the appellants, upon paying the amount due the appel- 
lees, might sue their co-subscribers for contribution. 
The majority of the court is of opinion that this feature 
of the decree is correct. The constitution which makes 
the stock subscriber, whose subscription is unpaid, liable 
for the debts of an insolvent corporation does not fix this 
liability at such a proportion of the corporation’s indebt- 
edness as his unpaid stock subscription bears to all the 
unpaid stock subscriptions, but in express terms declares 
that each original subscriber for stock shall be individu- 
ally liable to the extent of his unpaid stock subscription. 
As between the stock subscribers and the creditors of the 
corporation each stock subscriber is liable to the extent of 
his unpaid stock subscription. As between themselves 
each stock subscriber is liable for his share of the cor- 
porate debts. But this is an individual, not a joint, 
liability. (Cook, Stock & Stockholders [2d ed.] sec. 211, 
and cases there cited; Umsted v. Buskirk, 17 O. St. 118; 
Harpold v. Stobart, 21 N. E. Rep. [0.] 637.) 

7. So far as the record before us discloses, no question 
was made in the court below, nor is any made here, of the 
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right of the appellees to maintain this action in their 
own name and on their own behalf. So far as the record 
before us discloses, the appellees are the only creditors 
of the defunct corporation. The record being in this con- 
dition, we will presume that the appellees are the oniy 
creditors of the insolvent corporation and that this suit 
is properly brought. We deem it proper to remark, how- 
ever, that we are all of opinion that in such a case as 
this all creditors of the corporation and all the debtor 
stock subscribers thereto should be made parties to the 
action; that the entire indebtedness of the corporation, 
for which the stock subscribers are liable, may be as- 
certained and determined in one action. These unpaid 
stock subscriptions constitute a kind of reserve fund for 
the benefit of all the corporation’s creditors after the 
corporate property has been exhausted; and in order 
that the court may properly and equitably distribute 
- this fund among the corporate creditors they, as well 
as all the debtor stock subscribers, should be parties to 
the action. (See Cook, Stock & Stockholders, secs. 205, 
206; Umsted v. Buskirk, 17 O. St. 113; Coleman v. White, 14 
Wis. 762; Pollard v. Batley, 87 U.S. 520; Low v. Buchanan, 
94 Ill. 76; Terry v. Little, 101 U. 8. 216.) 

The constitution of the state of Oregon (sec. 8, art. 11) 
provides: “The stockholders of all corporations and 
joint stock companies shall be liable for the indebtedness 
of said corporation to the amount of their stock sub- 
scribed and unpaid and no more.” The supreme court 
of that state, in construing this section of the constitu- 
tion, held that one creditor of a corporation organized 
under the Jaws of that state could not maintain an 
action in his own name and for his own benefit against 
the debtor stock subscribers of the corporation; that 
his action must be one in equity to which all the cred- 
itors of the corporation were parties. (See Ladd v. Cart- 
wright, 7 Ore. 329.) This case was followed and approved 
by the supreme court of the United States in Patterson 
o. Lynde, 106 U. S. 519. The principles upon which the 
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doctrine rests were stated by Waite, C. J., in the follow- 
ing language: “The constitution of Oregon created no 
new right in this particular. It simply provided for the 
preservation of an old one. The liability under this pro- 
vision is not to the creditors, but for the indebtedness. 
That is no more than the liability created by the sub- 
scription. The subscription is part of the assets of 
the corporation, at least so far as the creditors are con- 
cerned. The liability of the stockholder to the creditor 
is through the corporation, not direct. There is no 
privity of contract between them, and the creditor has 
not been given, either by the constitution or the statute, 
any new remedy for the enforcement of his rights. The 
stockholder is liable to the extent that the subscription 
represented by his stock requires him to contribute to 
the corporate funds, and when sued for the money he 
owes, it must be in a way to put what he pays, directly 
or indirectly, into the treasury of the corporation for 
distiibution according to law. No one creditor can 
assume that he alone is entitled to what any stockholder 
owes, and sue at law so as to appropriate it exclusively 
to himself.” This provision of the constitution of Ore- 
gon, in the respect under consideration, is substantially 
like our own and we are entirely saticfied with the con- 
stiuction placed upon it by the supreme court of that 
state and the supreme court of the United States. 
When a corporation becomes insolvent, when its cor- 
porate property has been exhausted, the constitution 
does not mean that one creditor may bring an ordinary 
suit at law for his sole benefit against one or more 
debtor stock subscribers to such corporation; but what 
the constitution does contemplate is that, after the cor- 
porate property has been exhausted, then, in a proper 
proceeding in the nature of a bill in chancery, the court 
will appoint a receiver and ascertain, or cause to be 
ascertained, the amount of the unpaid corporate debts 
and collect from all the unpaid stock subscribers a 
sufficient sum of money to discharge such indebtedness. 
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The decree should not be a joint one against all sub- 
scribers for the amount of the corporate debts; but a 
several judgment against each stock subscriber for the 
amount of his unpaid subscription. The decree should 
also provide for an execution against each subscriber 
for his proportionate share of the corporate debts, in- 
terest, and costs, and, if any execution should not 
be collected in full, then for the issuance, upon order of 
the court, of additional executions from time to time 
against each solvent subscriber for his proportionate 
share of the corporate debt remaining unpaid. The 
court should keep the case open upon the docket until 
the corporate debts have been discharged or the prop- 
erty liable for their payment exhausted. (Harper v. 
Carroll, 69 N. W. Rep. [Minn.] 610.) 

The decree appealed from is reversed and the cause 
remanded, not for retrial, but with instructions to the 
district court to set aside its decree and enter a new one 
against each of the appellants within its jurisdiction 
for the amount of such appellant’s unpaid stock sub- 
scription, the decree to be framed in other respects and 
carried into execution in accordance with this opinion. 


JUDGMENT ACCORDINGLY. 


PETERBOROUGH SAVINGS BANK, APPELLANT, V. A. W. 
PIERCE ET AL., APPELLEES. 


Finep Aprin 21,1898. No. 7971. 


1. Estates: MERGER. It is a general rule that where two unequal es- 
tates vest in the same person at the same time, without an inter- 
vening estate, the smaller is thereupon merged in the greater. 


2. But merger does not always or necessarily result. 
from such a coinciding of such estates. 
3, Whether the two estates will be held to have co- 


alesced will depend upon the facts and circumstances in the par- 
tieular case, the then intention of the party acquiring the two 
estates, and the equities of the parties to be affected. 
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MORTGAGES: FAILURE TO REGISTER ASSIGNMENT: 
ATTACHMENT. The mortgagee of a real estate mortgage securing. 
a@ negotiable note sold and assigned the same, but the assignment 
was not recorded. Subsequently the mortgagee obtained a con- 
veyance of the legal title to the real estate on which the mortgag> 
was alien. Afterwards, and before the maturity of the mortgage 
debt, a creditor of the mortgagee attached the real estate, pur- 
chased it for value at the attachmemt sale, procured a sheriff's 
deed therefor, and’ filed the same for record. The creditor had n@ 
knowledge that the mortgage had been assigned, but supposed 
the mortgagee owned it and that it had merged in the legal title 
acquired by him. No communication whatever took place be~ 
tween the mortgagee and the creditor concerning the mortgage. 
Held, (1) That the presence of the mortgage unsatisfied upon the 
record was of itself sufficient to put an intending purchaser of this: 
real estate upon inquiry as to the whereabouts of the note which 
the mortgage secured, and as to whether such mortgage had been 
satisfied by merger or otherwise; (2) that the presence of the 
mortgage unsatisfied upon the record was notice to an intending 
purchaser of the real estate that the mortgagee intended at the 
time he acquired the legal title to keep the two estates separate. 


5. Execution Sales: Caveat Empror. The doctrine of caveat emptor 
applies to purchasers of real estate at execution sales. 


6. : TirLE of PURCHASER. Except when controlled by the regis— 
try acts, a purchaser of real estate at execution sale acquires only 
the interest which the execution debtor had in such real estate, 
when the lien attached on which it was sold. 

q. : SuEeRirrs’ DEEDS. Generally, a sheriff’s or master’s deed con- 


veys only the estate which a quitclaim deed from the execution 
debtor to the purchaser would have conveyed had it been made 
and delivered at the date when the lien attached under which the 
judicial sale occurred. 


8 Vendor and Vendee: MortaaGcrEs: BoNA FIDE PURCHASER. One 
who purchases the legal title to real estate from a mortgagee 
thereof, the mortgage securing a negotiable unmatured note being 
of record, is not a purchaser without notice, within the meaning 
of the recording acts, and entitled to protection against such mort-- 
gage then in the hands of a bone fide purchaser thereof, although 
no assignment of such mortgage is of record. 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. Rever sed. 


John W. Lytle, for appellant. 


References: Miller v. Finn; 1 Neb. 298, 300; Hunt c. 
Hamt, 14 Pick. [Mass.] 382; Jewett v. Tomlinson, 36 N. E- 
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Rep. [Ind.] 1106; Brounty v. Daniels, 23 Neb. 164; Fulton 
v. Hanlow, 20 Cal. 450; Hawks v. Truesdell, 99 Mass. 557; 
Auld v. Smith, 23 Kan. 66; Lygert v. Beyer, 43 Neb. 711; 
Mundy v. Whittemore, 15 Neb. 652; Webb v. Toselton, 4 
Neb. 308; Cheney v. Janssen, 20 Neb. 129; Bridges v. Bid- 
well, 20 Neb. 185; Afulcahy v. Fenwick, 36 N. E. Rep. 
[Mass.] 689; Bigyerstaff v. Martson, 36 N. E. Rep. [Mass. ] 
785; Marsh v. Rice, 1 N. H. 167; Burhaus v. Hutcheson, 
25 Kan. 626. 


Smith & Sheean and Herdman & Herdman, contra. 


References: McCluin v. Weise, 22 Tl. App. 272; Bleck- 
ley v. Branyan, 26 8. Car. 424; Clark v. Clark, 76 Wis. 306; 
fyuch v. Pfeiffer, 110 N. Y¥. 33; Norris v. Morrison, 45 N. 
H. 490; Gregory v. Savage, 32 Conn. 250; Allen v. Ander- 
son, 44 Ind. 395; Condit v. Wilson, 36 N. J. Eq. 370; Htten-- 
heimer v. Northgraves, 75 Ta. 28; Weaver v. Carpenter, 42 
Ta. 343; Govier v. Dohency, 33 La. 36; Foorman v. Wallace, 
75 Cal. 552; Riley v. Martinelli, 97 Cal. 575; Luton v. 
Sharp, 94 Mich. 202; Whipple v. Fowler, 41 Neb. 675; 
Porter v. Ourada, 51 Neb. 510; Swartz v. Leist, 13 O. St. 
419. 


RaGan, C, 


January 15, 1889, A. W. Pierce was the owner of lot 
3, in block 1, Brigg’s Place Addition to the city of Omaha. 
On that date Pierce, being indebted to the Kimball- 
Champ Investment Company, executed and delivered to 
said company his three notes, one for $1,500 and two 
for $50 each. These notes were payable to the order of 
the investment company and due five years after date 
and bore interest payable semi-annually. January 15, 
to secure the payment of said notes, Pierce executed 
and delivered to the investment company two mort- 
gages upon the above described real estate, one securing 
the $1,500 note, which was made a first lien upon the 
property, and the other securing the two $50 notes, and 
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it was a second lien upon the property. These mort- 
gages were duly recorded about the date of their exe- 
cution. TIebrucry 6, 1889, the investment company sold, 
assigned, and delivered the $1,500 note and the mort- 
gage securing the same to the Peterborough Savings 
Bank, a New Hampshire corporation, but the savings 
bank never placed of record the assignment of the mort- 
gage made to it by the investment company. Subsequent 
to this date the investment company assigned the two 
#50 notes and the mortgage securing the payment of the 
same to one M. C. Patrick. In September, 1889, the 
investment company broucht a suit in the district court 
of Douglas county, claiming that it was then and there 
the owner of the said $1,500 note and the mortgage 
securing the payment of the same; that Pierce had made 
default in the payment of an installment of interest due 
thereon, by reason of which the entire mortgage debt 
had become due, and prayed the court for a decree fore- 
closing that mortgage. To this suit Patrick was a part) 
and he filed therein a cross-petition setting out that he 
was the owner of the two $50 notes above mentioned 
and the mortgage securing the same and prayed for a 
foreclosure of his mortgage. In December, 1890, this 
case came on for hearing, and the district court found 
that the investment company was then and there the 
owner of the $1,500 note and mortgage and that there 
was a large sum due to it on‘said mortgage from said 
Pierce. The court also found that Patrick owned the two 
$50 notes and the mortgage securing the same, what was 
due on that mortgage debt, and entered a decree fore- 
closing the Patrick mortgage and ordering the real 
estate sold for its payment. But the decree foreclosed 
the Patrick mortgage subject to the $1,500 mortgage 
and ordered the real estate sold subject to the lien of 
that mortgage. The real estate was so sold and pur- 
chased by Patrick, the sale confirmed, and a master’s 
deed executed to him for the real estate. This deed 
recited that the conveyance was made to him subject 
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io the $1,500 mortgage. To this suit the savings bank 
was not a party, nor had it any knowledge, until years 
afterward, that such a suit had ever been brought, and 
at the time the suit was brought, and at all times after 
lebruary 6, 1889, it owned the $1,500 mortgage and the 
debt which it secured, which the investment company 
claimed in that suit it owned and which the court found 
it owned. October 8, 1891, Patrick conveyed the real 
estate which he had purchased at the mortgage fore- 
closure sale and two other lots in the same block to the 
investment company, the conveyance reciting “that such 
premises are free and clear of all liens and incum- 
brances except three mortgages of $1,500 each and in- 
terest and taxes now due.” After the conveyance by 
Patrick to the investment company it became indebted 
to one Hendee, and she brought a suit against it and 
caused the property embraced in this controversy, to- 
wit, said lot 3, in said block 1, to be attached. Hendee 
procured a judgment against the investment company 
for a considerable sum of money and an order that the 
attached property should be sold for the payment of 
such judgment. The sale occurred, and one Smith, as the | 
xssignee of the Hendee judgment, purchased the prop- 
erty. This sale was confirmed and in due time a sherilf’s 
deed executed to Smith. This deed was recorded De- 
cember 28, 1893. June 14, 1894, Smith conveyed the 
property to one Wertman, and on July 5, 1894, Wertman 
conveyed it to Bert O. Carver, who still owns it. On 
this same date Carver executed to Smith a mortgage 
upon the real estate which he then or soon afterward 
assigned to Wertman, who now holds the same. June 
20, 1894, one Mary Stack recovered a judgment against 
the said Hendee and the said Carver, and on October 22 
of said year she brought a suit in the district court of 
Douglas county to subject the property in controversy 
here to the payment of her judgment. Thus matters 
stood when on February 9, 1895, the savings bank 
brought this suit in the district court of Douglas county 
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to foreclose the $1,500 mortgage. To this suit Pierce, 
the original mortgagor, Carver, the owner of the real 
estate, Wertman, the assignee of the mortgage made 
by Carver to Smith, Stack, Hendee, and others were 
parties. Carver claimed to be the owner of the real 
estate discharged of the lien of the mortgage sought to 
be foreclosed. Wertman claimed to have a first lien 
upon the real estate by virtue of the mortgage exe- 
cuted by Smith and by the latter assigned to him. 

Since the only title which Carver has to the real estate 
comes through Smith, the purchaser at the Hendee 
attachment sale, it is only necessary to inquire into the 
correctness of this decree as affecting Carver’s title. 
Before Smith purchased at the attachment sale he ex- 
amined the public real estate records of Douglas county, 
and they did not disclose any assignment of the $1,500 
mortgage from the investment company, but did dis- 
close that the investment company, while the apparent 
owner of that mortgage, acquired the legal title to 
the real estate upon which the mortgage was a lien, 
- this conveyance of the legal title not evidencing any 
intention on the part of the investment company to 
keep the two estates separate. Smith at this time had 
notice neither actual nor constructive that the $1,500 
mortgage had been assigned by the investment company 
to the savings bank, and, relying upon the facts dis- 
closed by the record, he was led to believe, and-did be- 
lieve, that at the time the investment company accepted 
the conveyance of the legal title it was then the owner 
of the $1,500 mortgage, and that a purchaser of the real 
estate at the attachment sale would take the title to 
such real estate discharged from the lien of such mort- 
gage. Influenced by the knowledge and the notice thus 
furnished him by the records Smith purchased the real 
estate in controversy at the Hendee attachment sale 
for a valuable consideration, obtained a deed therefor, 
and caused it to be recorded. , 

The decree of the district court, as we understand 
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it, is based upon the following proposition: That 
had the investment company actually been the own-r 
of the $1,500 mortgage at the time it received the 
conveyance of the legal title of the real estate 
from Patrick, there being no intervening estate, that 
then, by operation of law, the two estates would 
have merged and the mortgage been satisfied; and 
from the condition of the record and Smith’s want 
of notice that the $1,500 mortgage had been assigned. 
he was justified in supposing that the mortgage had 
been merged in the legal estate, and is, therefore, a pur- 
chaser in good faith without notice, within the meaniny 
of section 16, chapter 73, Compiled Statutes, and en- 
titled to hold the real estates purchased discharged of 
the savings bank’s mortgage. It is a general rule that 
where two unequal estates vest in the same person at 
the same time without an intervening estate the smaller 
is thereupon merged in the greater. (2 Cooley’s Black- 
stone [8d ed.] 277; 2 Washburn, Real Property 564.) 
But merger does not always or necessarily result when 
two unequal estates coincide in the same person with- 
out an intervening estate. Whether the two estates 
will be held to have coalesced will depend upon the facis 
and circumstances in the particular case, the intention 
of the party acquiring the two estates, and the equities 
of the parties to be affected thereby. (See the rule 
stated and the authorities collated in 15 Am. & Eng. 
Ency. Law 821; Miller v. Finn, 1 Neb. 254; Wygant v. Dahl, 
26 Neb. 562; Henry & Coatsworth Co. v. Fisherdick, 37 
Neb. 207; Mathews v. Jones, 47 Neb. 616.) Had the invesi- 
ment company then owned the $1,500 mortgage at the 
time it acquired the legal title to the real estate upon 
which it was a lien, it could not be held, as a matter 
of law, that Smith, by purchasing this real estate under 
the Hendee attachment suit, would have taken it dis- 
charged of that mortgage, even as against the invest- 
ment company. The conduct of the investment com- 
pany might have been such in the premises that it would 
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have been estopped from asserting the mortgage against 
Smith’s title; but simply because it held the mortgage 
at the time it acquired the legal estate upon which the 
mortgage was a lien, and that Smith purchased this 
legal estate at execution sale, would not, without more, 
have entitled him to hold the real estate discharged of 
the mortgage. The doctrine of caveat emptor has always 
been applied by this court to purchasers of real estate 
at execution sales, and, except when controlled by the 
registry acts, a purchaser of real estate at an execution 
sale acquires only the interest which the execution 
debtor had in such real estate when the lien attached 
under which the sale occurred; that the sheriff’s or 
master’s deed has only the effect that a quitclaim deed 
from the execution debtor to the purchaser would have 
if made and delivered at the date when the lien at- 
_tached on which the judicial sale is based. (Miller ». 
Finn, 1 Neb. 254; Norton v. Nebraska Loan & Trust Co., 
35 Neb. 466; Butler v. Fitzgerald, 43 Neb. 192; Hargreaves 
v. Menken, 45 Neb. 668; Nye v. Fahrenholz, 49 Neb. 276; 
Motley v. Motley, 53 Neb. 375.) 

We do not think that Mr. Smith was a subsequent 
purchaser in good faith without notice within the mean- 
ing of the section of the statute just quoted. That he 
purchased the real estate in good faith, that he paid 
value for it at the time, having no notice or knowledge 
that the savings bank held this mortgage, stands undis- 
puted in the record. But before he purchased this real 
estate he examined the real estate records of Douglas 
county and they disclosed that in January, 1889, Pierce 
owned this real estate; that at that time he executed 
and delivered to the investment company the mortgage 
in controversy; that subsequently Pierce’s equity of re- 
demption in this rea] estate was sold to Patrick subject 
to the mortgage, and that Patrick subsequently con- 
veyed Pierce’s equity of redemption to the investment 
company. At the time Mr. Smith purchased the real 
estate the investment company held the title to the land 
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and the mortgage upon the land as disclosed by the 
‘record. But Smith made no inquiry, so far as the record 
before us shows, of the investment company as to 
whether it intended, by taking the conveyance of the 
legal title to the land, that the mortgaged estate should 
be merged in such legal title; nor did he make any in- 
quiries of the investment company as to the whereabouts 
of the $1,500 mortgage or the note which it secured; and 
he was not justified in presuming that the two estates 
had merged in the investment company. This mortgage 
secured a negotiable promissory note which was not 
then due, and the record of this mortgage was of itself 
a notice and a warning to all persons dealing with this 
real estate to beware. The presence of the mortgage 
upon the record unsatisfied was of itself sufficient to put 
an intending purchaser of this real estate upon inquiry 
as to the whereabouts of the note which it secured and- 
as to whether it had been satisfied by operation of law 
or otherwise. The presence of the mortgage upon the 
record unsatisfied was a notice to an intending purchaser 
of this real estate that, if the investment company owned 
the mortgage and the legal title to the land upon which 
it was a lien, as well by keeping the mortgage upon the 
record unsatisfied, it intended at the time of acquiring 
the legal title to keep the two estates separate. 

This case is not ruled by Whipple v. Fowler, 41 Neb. 
675, nor by Porter v. Ourada, 51 Neb. 510, but is con: 
trolled by Mathews v. Jones, 47 Neb. 616, which holds 
that one who purchases the legal title of real estate 
from a mortgagee thereof, the mortgage securing a ne- 
gotiable, unmatured promissory note being of record, 
is not a purchaser without notice, within the meaning 
of recording acts, and entitled to protection against such 
mortgage then in the hands of a.bona fide purchaser 
thereof, although such purchaser had neglected to record 
his assignment. Furthermore, the record discloses that, 
when the property was appraised for sale in the attach- 
ment suit, the mortgage in suit was deducted from the 
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appraised value of the property. Smith, therefore, pur- 
chased subject to the mortgage in suit, as the record 
in the attachment suit disclosed. 

The decree appealed from is reversed and the cause 
remanded to the district court with instructions to enter 
a decree in favor of the savings bank foreclosing its 
mortgage as prayed for in its petition. 

REVERSED. 


Harrison, C. J., and Norvat, J., concurring in the 
above opinion of RAGAN, C. 


IRVINE, C., concurring specially. 


While concurring in the conclusion reached by the 
court, I think the reasons upon which that conclusion 
is chiefly based in the opinion are unsound, and there- 
fore wish to express my own views separately. 

To my mind the fact upon which the case should turn, 
and the only fact leading justly to a conclusion in favor 
of the appellant, is that at the attachment sale the 
plaintiff's mortgage was deducted as a lien prior to the 
attachment, and that the purchaser at that sale did not 
obtain the apparent title on which appellee now relies. 
The sale did not purport to convey the title discharged 
from the mortgage lien. One who buys at an execution 
sale of land, where the appraisement shows that a par- 
ticular lien has been deducted in order to reach the 
value of the debtor’s interest, is thereafter estopped to 
deny the validity of that lien. (Koch v. Losch, 31 Neb. 625; 
Nye v. Fahrenholz, 49 Neb. 276.) Smith, when he pur- 
chased at the attachment sale, was charged with notice 
of the appraisement. (Norton v. Nebraska Loan & Trust 
Co., 35 Neb. 466, 40 Neb. 394.) He was charged, there- 
fore, with notice that he was obtaining only the equity 
of redemption, and that the mortgage lien had beeu 
deducted in such a manner as to estop him from ques- 
tioning its validity or existence. This was of record. and 
his grantees, in searching his title, would obtain the 
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same notice and were also charged therewith. This con- 
sidcration is suxcient to dispose of the case. Regard- 
ing all cther matters unnecessary to a decision, I regret 
that the court has deemed it necessary to consider them, 
because, in my opinion, outside of the feature just dis- 
cussed, there is nothing to charge the purchaser with 
notice. 
When Smith searched the records, preparatory to bid- 
ding at the attachment sale, he found a mortgage to 
the investment company, the record of a foreclosure suit, 
where all parties the record disclosed to be inter- 
ested were before the court, a decree foreclosing a junior 
mortgage and establishing the investment company's 
mortgage as a senior lien, a sale under that decree, duly 
confirmed, and a deed to the purchaser duly recorded. 
He found a deed whereby that purchaser conveyed the 
property to the investment company. He thus found, 
so far as the records disclosed, a mortgagee buying and 
receiving a conveyance of the equity of redemption, 
without any other estate intervening. Was he not then 
justified in assuming that the two estates had merged? 
It is conceded that under such circumstances merger 
occurs unless by intention of the parties, or by interven- 
ing equities, such a result is prevented. The presump- 
tion is in favor of merger, and there was nothing here to 
rebut that presumption, so far as the records disclosed. 
It is said that the fact that the conveyance from Patrick 
to the investment company was subject to the mortgage 
was sufficient to rebut the presumption, or at least 
to notify Smith that there might be no merger. Mathews 
v. Jones, 47 Neb. 616, is cited as applicable to this phase 
of the case. But the facts are very different. In J/athews 
r. Jones the deed to the mortgagee recited that the convey- 
ance was subject to the mortgage, which the mortgagee 
“assumed and agreed to pay.” Of course the mortgagee 
would not expressly assume and agree to pay a mortgage 
which he himself then owned. In this case there was no 
such eovenant. On the contrary the deed was one of 
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general warranty, except that the grantor, in convey- 
ing to the mortgagee, excepted the mortgage from his 
covenant of warranty. A mortgagor, in conveying to 
the mortgagee with the intention on the part of both 
to thereby extinguish the mortgage, would, for the very 
purpose of effecting that object, avoid covenanting 
against the existence of a mortgage owned by the 
grantee himself. There is a vast difference between a 
covenant by the grantee to pay a mortgage and the re- 
fusal of the grantor to covenant against it when it is 
held by the grantee himself. In the latter case the 
exception of the mortgage from the covenant, if it has 
any significance, strengthens the presumption of a 
merger. 

It is also said that it was the duty of Smith to inquire 
whether there had been in fact a merger. Finding the 
mortgagee had acquired the remainder of the estate, 
Smith would know that if no merger had taken place 
it would be necessary for the owner to begin a suit 
against himself in order to preserve the estate which 
he was endeavoring to keep distinct. In that case he 
would have to allege that he as defendant had made a 
default against himself as plaintiff, and that by reason 
of failing to keep his own obligations to himself he was 
entitled to invoke the aid of the court to enforce his 
own obligations to himself by selling his own property 
to discharge them. Is it reasonable to say that Smith 
was put on inquiry to ascertain whether such an absurd 
state of affairs existed? The writer can recall only one 
instance where any person has been said to have aciu 
ally pursued so cautious a policy, and that is the case 
of the worthy Lord Chancellor, immortalized by Gilbert 
& Sullivan, who considered seriously whether he should 
fine himself for contempt of his own court in marrying 
his own ward without his own consent. 

By our statute all deeds, mortgages, and other instru- 
ments which are required to be recorded are void as to 
subsequent purchasers without notice whose deeds, 
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mortgages, or other instruments shall be first recorded. 
(Compiled Statutes, ch. 73, sec. 16.) Here Smith’s deed 
was recorded before the assignment of the mortgage was 
recorded, By section 1 of the same chapter “deeds of 
real estate” shall be recorded. Section 46 provides: 
“The term ‘deed,’ as used in this chapter, shall be con- 
strued to embrace every instrument in writing, by which 
any real estate or interest therein is created, aliened, 
mortgaged, or assigned, or by which the title to any real 
estate may be affected in law or equity, except last wills, 
and leases for one year or for a less time.” Certainly 
assignments of mortgages are within this provision. 
This court has gone to perhaps an extreme in protect- 
ing secret assignments of mortgages, but in no case have 
we repealed the recording act by giving effect to an un- 
recorded assignment, as against a purchaser without 
notice whose muniments of title were actually recorded 
before the assignment. True, the lien of an attachment 
extends only to the interest of the defendant in attach- 
ment, but the cases where that principle is announced 
state as a qualification that for its application the deed 
under the attachment sale must not be recorded before 
that creating the secret equity. (Jfansfield v. Gregory, 8 
Neb. 4382; Harral v. Gray, 10 Neb. 186; Afansficld v. Gregory, 
11 Neb. 297; Hargreaves v. Menken, 45 Neb. 668; Sheasley 
v. Keens, 48 Neb. 57.) Per contra, a purchaser at such sale, 
if he buy without notice of the outstanding equity and 
place his deed on record prior to the record of the in- 
strument creating such equity, is entitled to the pro- 
tection of the recording act. (Uhl v. May, 5 Neb. 157; 
Hubbart v. Walker, 19 Neb. 94.) Tested by these princi- 
ples Smith acquired a good title, except for the notice 
imparted by and the legal effect of, the deduction of 
plaintiff’s mortgage in appraising the land for sale under 
the attachment. 


SULLIVAN, J., and Ryan, C., concur in the foregoing 
opinion of IRVINE, C. 
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STATE OF NEBRASKA V. BANK OF COMMERCE ET AL., AP- 
PELLEES, AND JOHN HENDRICKSON BET AL. APPEL- 


LANTS. 
FiL.eEp APRIL 21,1898. No. 9915. 


1. Insolvent Trustee: PREFERRED CLAIM. The beneficiary of a trust 
fund, solely because of the character of his claim, is not entitled 
to the payment of the same in full, to the exclusion of the other 
creditors, out of ihe assets of the insolvent trustee’s estate. 


2. Trusts: CONVERSION: RIGHTS OF BENEFICIARY. When trust funds 
are wrongfully converted, the beneficiary is entitled to the funds 
themselves, or the proceeds of the investment of them, so long as 
he can definitely trace them, and before they reach the hands of 
an innocent holder. 


3. : TracING Funps. When a trustee wrongfully commingles 
trust money with his own and makes payments from the com- 
mon fund, it will be presumed that he paid out his own money, 
and not the trust money. 


: CONVERSION: BENEFICIARIES. When trust funds are 
wrongfully converted and not only do not remain in the hands 
of, and are not found among the assets of, the wrong-doer, but are 
actually traced out of his hands and shown to have been dissi- 
pated, then the beneficiary of the trust fund is not entitled to have 
his claim allowed as a preferred one against the estate of the 
insolvent wrong-doer, 


5. : . If the trust property consisted of money, the claim 
of the beneficiary of the trust fund may be preferred to the extent 
of the cash found among the assets of the insolvent trustee at 
the time of his failure, unless it affirmatively appears that such 
cash assets are not part of the trust fund. 


6. County Treasurer: WRONGFUL DEposiT oF FuNps: LIEN oF County. 
A county treasurer is a trustee of moneys which come into his 
hands by virtue of his office, and if he wrongfully deposits them to 
his own credit in a bank aware of their character, which after- 
wards becomes insolvent, the county is entitled to have its claim 
decreed a first lien upon any asset of the insolvent which it shows 
is the product of its moneys. 


The county treasurer of Hall county wrong- 
fully deposited to his own credit in the Bank of Commerce $15,- 
860.18 of public funds, the bank being aware of their character. 
The bank failed, having in its vaults only $140 in cash. It had 
used the treasurer’s deposit in paying off its other depositors. It 
was not shown that any part of this public money was repre- 
sented by or embraced in any asset of the bank which came into 
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the possession of its receiver. Held, (1) That the county was 
entitled to reclaim the $140 as being part of the trust fund; (2) 
that it was not entitled to have its claim against the insolvent 
bank decreed a first lien upon the other assets thereof. 


APPhAL from the district court of Hall county. Heard 
below before THOMPSON, J. Reversed. 


See opinion for references to authorities cited. 


John L. Webster, W. A. Prince, W. H. Platte, James H. 
Woolcy, and Jumes H, McIntosh, for appellants. 


Fred W. Ashton, R. R. Horth, Charles G. Ryan, and C. J. 
Smyth, contra. 


RaGav, C. 


To an understanding of this case the material and un- 
disputed facts are: On January 9, 1896, William Thoms- 
sen was the county treasurer of Hall county, Nebraska. 
On that date and the 13th and 15th days of said month 
he made general deposits to his own credit in the Bank 
of Commerce of Grand Island, in said county, aggregat- 
ing $16,828.32. The moneys so deposited were public 
moneys rightfully in the hands of Thomssen as county 
treasurer of said county. The deposit so made was un- 
lawful. The officers of the bank knew that the money 
so deposited by the treasurer was not his, but the money 
of the public, and that Thomssen held such money as the: 
county’s agent or trustee. On January 20 of said year the 
Bank of Commerce became insolvent, ceased to do busi- 
ness, and its assets were subsequently placed in the 
hands of a receiver. When the receiver took possession 
of the assets of the bank there were in its vaults in cash 
$140, and no more. Between January 9 and January 20 
Thomssen drew checks against the deposit made by him 
in said bank amounting to $968.14, so that, when the 
bank ceased to do business, it was indebted to Thomssen 
in the sum of $15,860.18. This money the bank used in 
paying off its depositors other than the county treasurer. 
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It was not shown that any part of this public money was 
represented by or embraced in any asset of the bank 
which came into the hands of the receiver. After the 
receiver was appointed the creditors of the bank filed 
with him their claims against the bank, and among the 
claimants was Hall county, by its treasurer, for the 
money which the bank at the time of its failure owed 
him. <A dividend of fifteen per cent was afterwards 
paid by the receiver to each of the creditors, including 
the county treasurer. Subsequently the county filed a 
petition in equity and asked that its claim be decreed a 
preferred one, and be first paid out of the assets of the 
insolvent bank. The district court of Hall county en- 
tered a decree as prayed by the county, and the other 
creditors of the bank have appealed. 

1. It is insisted by appellants that the county, by 
accepting the fifteen per cent dividend, has estopped it- 
self from asserting that it is a preferred creditor. If the 
claim of a private individual had been allowed as that 
of a common creditor, and he had afterwards accepted 
a dividend paid thereon by the receiver, he would prob- 
_ ably be in no position to afterwards maintain an action 
to have his claim decreed a preferred one, as he would 
be bound by the judgment or adjudication, unless ap- 
pealed from, which recognized his claim as that of a 
common creditor, and estopped because of his acceptance 
of the dividend paid on such non-preferred claim. (An- 
henser-Busch Brewing Ass’n v. Morris, 36 Neb. 31; State v. 
Thomas, 58 Neb. 464.) But the county is not estopped 
here from asserting that its claim is a preferred one 
because of the action of its county board and treasurer 
in the premises. 

2. The treasurer was a trustee of the county for this 
money, and since the bank borrowed the money of the. 
treasurer, knowing it was county money, it acquired 
no greater rights to the money than the treasurer him- 
self had. It has sometimes been held that where a 
trustee of a trust fund, or one who has received that fund 


128 NEBRASKA REPORTS. [ Von. 54 


State v. Bank of Commerce. 


from him, knowing it to be such, becomes insolvent, the 
claim of the beneficiary of the trust fund is to Be pre- 
ferred to that of all other creditors of such trustee. 
Such was the holding of the supreme court of Wisconsin 
in McLeod v. Evans, 28 N. W. Rep. 173, 66 Wis. 401. It 
was there ruled that in order to make the claim of the 
beneficiary of the trust fund a preferred one it was not. 
necessary to show that any part of the trust fund was 
embraced in the assets which came into the hands of 
the receiver of the insolvent trustee. The ruling in 
this case was followed by that court in Francis v. Evans, 
69 Wis. 115, 33 N. W. Rep. 93, and Bowers v. Evans, 71 
Wis. 133, 36 N. W. Rep. 629; but in Nouotuck Silk Co. v. 
Flanders, 87 Wis. 237, 58 N. W. Rep. 388, the supreme 
court of Wisconsin repudiated the doctrine announced 
in McLeod v. Evans, supra, and overruled that case and the 
cases following it. The supreme court of Iowa seems 
also to have followed the rule announced by the supreme 
court of Wisconsin in McLeod v. Evans, supra. (See Inde- 
pendent District of Boyer v. King, 45 N. W. Rep. 908; 
Davenport Plow Co. v. Lamp, 45 N. W. Rep. 1049.) The 
doctrine of McLeod v. Evans seems also to have been 
followed by the supreme court of Kansas in Myers v. 
Board of Education, 51 Kan. 87. But we think the cor- 
rect’ doctrine, and the one supported by the decided 
weight of authority, is that the beneficiary of a trust 
fund, solely because of the character of his claim, is 
not entitled to the payment of the same in full, to the 
exclusion of other creditors, out of the assets of the in- 
solvent trustee’s estate; that when trust funds are 
wrongfully converted, the beneficiary is entitled to the 
funds themselves, or to the proceeds of the investment 
of them, so long as he can definitely trace them and be- 
fore they reach the hands of an innocent holder; that 
when a trustee wrongfully commingles trust money 
with his own and makes payments from the common 
fund, it will be presumed that he paid out his own 
money, and not the trust money; that it will be presumed 
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the cash assets on hand when the trustee failed and 
the receiver took possession of his estate were part of 
the trust money; that when trust funds are wrongfully 
converted, and not only do not remain in the hands of, 
and are not found among the assets of, the wrong-doer, 
but are actually traced out of his hands and shown to 
have been dissipated, then the beneficiary of the trust 
fund is not entitled to have his claim allowed as a pre- 
ferred one against the estate of the insolvent wrong- 
doer. If the trust property consisted of money, the claim 
_of the beneficiary of the trust fund may be preferred 
to the claims of other creditors, to the extent of the cash 
found among the assets of the insolvent trustee at the 
time of his failure, unless it affirmatively appears that 
such cash assets were not part of the trust fund. 

The foregoing propositions are sustained by the fol- 
lowing authorities: 2 Story, Equity Jurisprudence [13th 
ed.] secs. 1258, 1259; Thompson's Appeal, 22 Pa. St. 16; 
Sherwood v. Central Michigan Savings Bank, 61 N. W. Rep. 
[Mich.] 352; Neely v. Rood, 54 Mich. 184, 19 N. W. Rep. 
920; Inttle v. Chadwick, 151 Mass. 110, 23 N. E. Rep. 1005; 
Holnes v. Gilman, 188 N. Y. 369, 34 N. E. Rep. 205; Nono- 
tuck Silk Co. v. Flanders, 87 Wis. 237, 58 N. W. Rep. 383; 
National Bank v. Insurance Co., 104 U. S. 54; Gianella v. 
Momsen, 63 N. W. Rep. [Wis.] 1018; Slater v. Orientat 
Mills, 27 Atl. Rep. [R. I.] 448; Freiberg v. Stoddart, 28 Atl. 

‘Rep. [Pa.] 1111; Englar v. Offutt, 70 Md. 788; Boone 
County Nat. Bank v. Latimer, 67 Fed. Rep. 27; In re Cavin 
v. Gleason, 105 N. Y. 256, 11 N. E. Rep. 504; Northern 
Dakota Elevator Co. v. Clark, 53 N. W. Rep. [N. Dak.] 175, 
and cases there cited. 

In State v. Foster, 38 Pac. Rep. [Wyo.] 926, the state of 
Wyoming and the county of Laramie, in said state, 
sought to have a trust declared in their favor against 
the entire assets of an insolvent bank in which the treas- 
urers of said county and state respectively had deposited 
the publie moneys, and have their claims allowed ‘as pre- 
ferred ones. The.opinion is an able and an exhaustive 
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one, and the court summed up its conclusion on the in- 
quiry presented in the following language, found in the 
fourth and fifth paragraphs of the syllabus: “A state or 
county treasurer is merely custodian or trustee of public 
moneys coming into his hands by virtue of office, and if 
he deposits such funds with one who knows their trust 
character, and who afterwards becomes insolvent, the 
state or county may sue to impress a trust on the insol- 
vent estate, if such funds can be identified, or traced to 
some particular fund or property of the estate. Where a 
banker -takes on deposit trust funds, knowing their 
character, and, after mingling them with his own funds, 
draws on the whole in the usual course of business, it 
will be presumed that the money so withdrawn is that 
of the banker, and not the trust money.” 

From the admitted facts in this case our conclusion 
is that Hall county was not entitled to have its claim 
allowed as a preferred one against the estate of the 
Bank of Commerce, except to the extent of $140, the 
amount of cash in the vaults of the bank when it failed. 
As there is no evidence whence this cash was derived, 
the presumption is that it was a part of the county 
money. But counsel for both parties to this litigation 
have cited certain opinions of this court which each 
claims sustain his contention, and we now proceed to 
examine the cases cited. 

In Wilson v. Coburn, 85 Neb. 5380, a customer of a bank 
made a deposit therein after it had become insolvent, 
but without his knowledge. He then sought to have 
a trust impressed upon the assets of the bank in the 
hands of its assignee, or, in other words, to have his 
claim against the bank made a preferred one; but this 
court denied him relief, on the ground that he was un- 
able to trace, distinguish, and identify the money de- 
posited in the bank. This case then is an authority 
for the conclusion we have reached in the case under 
consideration. 

In Anheuser-Busch Brewing Ass’n v. Morris, 36 Neb. 31, 
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a bank had collected and failed to remit certain moneys 
to the brewing association. Subsequently the bank 
failed and was placed in the hands of an assignee. The 
brewing association then filed its claim, and it was al- 
lowed to prorate with the claims of other creditors. 
Subsequently a dividend was paid by the assignee, 
which the brewing association accepted. On this state 
of facts we held that the allowance by the county court 
of the brewing association’s claim to prorate with other 
creditors was an adjudication that the association was 
not entitled to have its claim preferred, and that, as it 
did not appeal from this adjudication, it was bound 
thereby, and, it having accepted the dividend paid by 
the assignee, had estopped itself from claiming to be a 
preferred creditor of the insolvent bank. The question 
of the right of the brewing association because it was 
the beneficiary of a trust fund to have that fund paid 
out of the assets of the insolvent bank as a preferred 
claim was not necessary to a decision of the case. ; 

Farwell v. Kloman, 45 Neb. 424, is in line with the 
conclusion reached in the case at bar. In that case it 
was held that equity would award the beneficiary of 
the trust property any particular property which could 

be identified as having been purchased with the trust 
property. But such beneficiary was denied the right 
of preference, upon the ground that the trust property 
had been dissipated and mingled by the trustee with 
his own until it was incapable of identification, and that 
no part of the assets of the insolvent trustee’s estate 
was shown to be the product of any part of the trust 
fund. 

In Capital Nat. Bank v. Coldwater Nat. Bank, 49 Neb. 
786, there were in the vaults of the insolvent trustee at 
the time of its failure $11,000 in cash: The trust fund 
amounted to $4,000, and we held that the beneficiary 
of the trust fund was entitled to have his claim pre- 
ferred to that of other creditors of the insolvent trustee. 
This case, then, is in line with the conclusion reached 
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in the case at bar. Since the insolvent trustee had in its 
vaults $11,000 in cash when it failed and went into the 
hands of a receiver, the presumption arose that included 
in that $11,000 of cash were the $4,000 constituting the 
trust fund. 

What has just been said of the Capital National 
Bank Case is also true of Stute v. Midland State Bank, 52 
Neb. 1. As the record in that case discloses,—although 
the fact does not appear in the opinion,—the cash in 
the vaults of the bank at the time it became insolvent 
exceeded the amount of the trust fund; and again the 
presumption arose that in that cash was included the 
trust money of the school district. 

The only case in this court which seems to be con- 
trary to the conclusion we have reached in the case at 
bar is the State v. State Bank of Wahoo, 42 Neb. 896. In 
that case the trust property consisted of money, and 
the claim of the beneficiary of this fund was ordered 
paid as a preferred claim out of the assets of the in- 
solvent trustee, a bank. The opinion does not disclose 
whether the cash in the vaults of the bank at the time 
of its failure was equal to or exceeded the amount of 
the trust fund, and I have not access to the record and 
cannot therefore say what the record did disclose in 
that respect; but it was never the writer’s intention to 
hold that the beneficiary of a trust fund, simply because 
of the character of that fund, was entitled to a prefer- 
ence out of the assets of the estate of the insolvent 
trustee, and the case is not to be regarded as an au- 
thority for that doctrine. It was not the intention of 
the court or the writer of that opinion to adopt the 
doctrine of McLeod v. Hvans, supra; nor was it the in- 
tention to depart from the principle announced in the 
ease of Wilson v. Coburn, supra. The case, like every 
other, should rest upon some principle; and if it cannot 
be made to rest upon the principle of Wilson v. Coburn, 
then, like the Wandering Jew, it should not be allowed 
to rest at all, but move on forever. At all events, the 
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ease must not be considered as an authority for the 
doctrine announced in McLeod v. Evans, supra, and the 
cases which follow that. The decree appealed from is 
reversed and the cause remanded, not for retrial, but 
with instructions to the district court to set aside its 
decree in favor of the county and to enter a new decree 
awarding the county of Hall a preference to the extent 
of $140, the remainder of its claim to be allowed so as 
to share in the proceeds of the insolvent estate in com- 
mon with other creditors thereof, the county to be 
charged with the amount of the dividend received and 
retained by it. ’ 
REVERSED AND REMANDED. 


HARRISON, C. J., not sitting. 


P. L. JOHNSON, APPELLEE, V. J. B. FINLEY, ‘TRUSTER, 
ET AL., APPELLANTS. 


FILED APRIL 21,1898. No. 8042. 


1. Tax Sales: TREASURER’S RETURN. Until a county treasurer has 
made a return to the county clerk of his county of the public sale 
of lands for taxes held by him in pursuance of section 109, chapter 
77, Compiled Statutes 1897, he cannot make a valid private sale 
of lands for the delinquent taxes due thereon. 


Where a private tax sale of real estate is invalid 
pecause of the failure of the county treasurer to first make such 
return, the purchaser thereat is subrogated to the rights which the 
public had against such real estate, and entitled to enforce a lien 
against the same for the taxes paid at the sale and for all prior 
and subsequent taxes existing against the real estate and paid by 
him because of such purchase. Adams v. Osgood, 42 Neb. 450, fol- 
lowed. 


3. Taxes: MISTAKE OF COLLECTOR: ACTION FoR DamMaGeEs. The public 
cannot be deprived of its revenue nor its lien for taxes against 
property because of the mistake of a tax collector in not collecting 
all that is due against such property. 


+ Levy uv City: Pupiicarion oF ORpiNANCE. The failure to 
publish an ordinance of a cit~ of the metropolitan class—‘‘An ordi- 
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nance making the annual levy of taxes for the city of Omaha for 
the year 1892”—in the official newspaper thereof, as required by 
section 133, chapter 12a, Compiled Statutes 1895, did not prevent 
such ordinance from becoming a law, it having been duly passed 
and approved, and signed by the mayor, and a section thereof 
providing that the ordinance should be in force from and after 
its passage. 


5. City Ordinance: PRoo¥r oF ENacTMENT. The method provided by 
section 124, chapter 12a, Compiled Statutes 1895, for proving the 
existence or enactment of an ordinance of a city of the metro- 
politan class is not exclusive, but one desiring to prove such an 
ordinance may pursue the statutory method or resort to common- 
law methods of proof. 


APPEAL from the district court of Douglas county. 
Heard below before DuFFIn, J. Affirmed. 


John T. Cathers, for appellants. 


R. W. Breckenridge and Saunders, Macfarland & Dickey, 
contra. 


RAGAN, C. 


P. L. Johnson brought this suit in the district court 
of Douglas county against J. B. Finley and others to 
foreclose a tax lien. He had a decree as prayed, and 
Finley and others have appealed. 

1. The revenue law of the state provides that the 
county treasurer of each county shall, on the first Mon- 
day in November of each year, offer at public sale all 
lands on which the taxes levied for the previous year 
still remain unpaid (Compiled Statutes 1897, ch. 77, art. 1, 
sec. 109); that the treasurer shall keep a sale book show- 
ing the lands sold, to whom, and for what amounts, and, 
on or before the first Monday in December of each year, 
shall file in the office of the county clerk of his county | 
a return of the sales made (section 112 of said chapter 
77); and that after the public tax sale shall have closed, 
and after the treasurer has made his return thereon 
to the county clerk, as provided in said section 112, if 
any real estate remains unsold for want of bidders, the 
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county treasurer is authorized and required to sell the 
same at private sale (section 113 of said chapter 77). 
In the case at bar the county treasurer, on January 7, 
1892, sold certain real estate at private tax sale for the 
delinquent taxes of the year 1890, having failed to make 
and file with the county clerk the report of the public 
tax sale held in 1891, as required by said section 112. 
The appellants now insist that the decree of the distric: 
court must be reversed for the reason that the purchase. 
at the private tax sale acquired no lien upon the reai ~* 
estate sold thereat. ; 

The argument is that the provisions of the revenu:: 
law are mandatory, and that until the treasurer had 
made and filed with the county clerk the report of the 
public tax sale, he had no jurisdiction to sell real estate 
for taxes at a private sale; that such sale was conse- 
quently not voidable merely, but absolutely void. It 
is true that the county treasurer had no authority to sell 
real estate at private tax sale until the real estate had 
been first offered at public tax sale and he had made 
and filed with the county clerk his report of such public 
tax sale; and a private tax sale made without the treas- - 
urer having first complied with this requirement of the 
revenue law was an invalid sale, and the purchaser 
thereat, if he finally obtained a tax deed based on the 
certificate of purchase, would not acquire a legal title 
to the real estate if the deed was in all other respects 
valid. But votwithstanding the private tax sale was 
invalid bec. .. the treasurer had not filed his report 
of the public tax sale, the effect of the private tax sale 
was to transfer to the purchaser thereat the lien which 
the public had against the real estate for the taxes for 
which it was sold. By such sale the purchaser became 
subrogated to the rights and liens of the public against 
the real estate for the delinquent taxes thereon. (Dillow 
v. Merriam, 22 Neb. 151; Adams v. Osgood, 42 Neb. 450.) 

2. A second argument of appellants is that the taxes _ 
for which the rea] estate was sold at private tax sale, 
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and the taxes subsequently paid thereon by the pur- 
chaser thereat, had been, at the time of such sale and 
payment, already paid by the appellants. This was one 
of the defenses interposed by appellants to this action, 
and the burden was upon them to establish this defense, 
and we think they failed to do so. It is not claimed by 
the appellants, as we understand it,—and if that is their 
claim the evidence does not sustain it,—that there were 
in fact no taxes due upon this real estate at the time 
it was sold, nor that the subsequent taxes, paid by the 
purchaser at the private tax sale, were not due against 
- the property. But the claim of the appellants seems 
to be this: That in 1890, and again in 1892, they fur- 
nished to the tax collector a list of their property in 
Douglas county, requesting him to state what amount 
of money was necessary to pay the taxes thereon; that 
the tax collector did furnish them a statement showing 
what taxes were due upon the appellants’ real estate, 
including the real estate involved in this action, and 
that the appellants then and there paid to the tax col- 
lector all that he claimed was due. The argument is 
that, if the treasurer, through neglect or mistake, failed 
to make a correct statement as to the amount of taxes 
due from the appellants on their property, and the ap- 
pellants paid all the tax collector claimed, then the 
property could not afterwards be sold for unpaid taxes 
existing against it, which the treasurer had omitted 
from the statement of taxes furnished by him to the 
appellants. We do not think the public can be deprived 
of its revenue nor its lien for taxes against property 
because of the mistake of a tax collector in not collecting 
all that is due. If the property owner suffers any loss 
or damage by reason of the neglect of the tax collector 
in this respect, he may have a cause of action against 
the tax collector and his sureties for such damages. 
Taxes upon real estate are made a perpetual lien thereon, 
and the property cannot be relieved from this burden 
except by a payment of the taxes, or, in case it has been 
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sold, the neglect of the purchaser to bring an action to 
foreclose his lien until after the statute of limitations 
has run. (Alexander v. Shaffer, 38 Neb. 812; Adams v. 
Osgood, 42 Neb. 450; Browne v. Finley, 51 Neb. 465.) The 
failure then of the county treasurer to make to the ap- 
pellants a correct statement of the amount of taxes due 
upon their real estate, coupled with the payment by the 
appellants of all taxes demanded by the tax collector, 
did not amount to a payment and discharge of the taxes 
for which the real estate was sold, but discharged the 
taxes on the appellants’ property to the extent of money 
actually paid by them. (Richards v. Hatfield, 40 Neb. 879.) 

3. A third argument is that the finding of the district 
court that the taxes for which the property was sold 
had been legally assessed and levied against the same is 
not sustained by sufficient evidence. We think it is. 

4, Parts of the subsequent taxes paid by the purchaser 
at the private tax sale in 1893 were city of Omaha taxes 
for the year 1892. Another argument is that the finding 
of the district court that these city taxes of 1892 were 
legally assessed or levied against the property, and. 
therefore a lien upon it, is unsupported by sufficient evi- 
dence. The appellee, to prove the legal levy and assess- 
ment of the 1892 city taxes, introduced in evidence an 
ordinance of the city of Omaha passed and approved 
February 9, 1892, and signed by the mayor February 
10, 1892. This ordinance was entitled “An ordinance 
making the annual levy of taxes for the city of Omaha 
for the year 1892.” The argument is that this ordinance 
did not prove anything, because it was not shown when 
or that the ordinance ever went into effect. The con- 
tention is that the ordinance, before it could take effect, 
must have been published in the official newspaper of 
the city of Omaha. Section 133, chapter 12a, Compiled 
Statutes 1895, the statute then in force governing the 
city of Omaha, is relied upon to sustain this contention. 

_The section provides: “The council, at the commence- 
ment of each year, or as soon thereafter as may be, shall 
51 
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designate some daily newspaper printed in the city as 
the official paper of the city, in which shall be published 
all general ordinances and all notices and other pro- 
ceedings required by law or ordinance to be published.” 
Conceding that the ordinance in question is a general 
erdinauce, within the meaning of said statute, it is to be 
observed that the statute does not provide, either in ex- 
press terms or by implication, that a general ordinance 
shall not be in force or take effect as such until it lass 
been published in the official paper of the city; and it 
is not claimed that the ordinance in question, within the 
meaning of the statute just quoted, is a notice or pro- 
ceeding required by any statute or ordinance to be pub- 
lished. Section 15 of said chapter confers power upon 
the mayor and council to pass, amend, or repeal any or 
all ordinances not repugnant to the constitution and 
laws of the state. And section 123 of said chapter pro- 
vides: “ATI ordinances of the city shall be passed pur- 
suant to such rules and regulations as the council may 
prescribe. * * * Provided further, That no ordinance 
granting any franchise shall be passed until at least 
two weeks shall] have elapsed after its introduction, nor 
until after the same has been published in the official 
paper of the city.” It would seem from this sec- 
tion that unless the ordinance passed grants a franchise, 
the city council might provide that it should take effect 
and be in force from and after its passage, and that the 
failure to publish a general ordinance in the official 
paper would not prevent such ordinance taking effect 
if it provided that it should be in force and take effect 
from and after its passage. By section 14 of the ordi- 
nance in question it was provided that this ordinance 
shall take effect and be in force from and after its pas- 
sage. A second argument in support of the contention— 
the finding of the district court that the city taxes of 
1892 had been legally assessed lacks sufficient evidence— 
is that the enactment of the ordinance in question was . 
not proved. On the trial the appellee called the city 
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clerk as a witness, who testified, without objection, that 
the ordinance in question here was an ordinance making 
a levy of taxes for the city of Omaha for the year 1892, 
and that the ordinance was one or a part of the records 
of the office of the city clerk of the city of Omaha, and 
then introduced in evidence the original ordinance 
passed by the mayor and council of the city of Omaha. 
The argument of the appellants is that the enactment 
or existence of this ordinance could be proved, and 
proved only, in the manner provided by section 124 
of said chapter 12a, which is as follows: “All ordinances 
of the city may be proven by the certificate of the clerk 
under the seal of the city, and when printed or published 
in a book or pamphlet form, and purporting to be pub- 
lished or printed by authority of the city council, shall 
be read and received in all courts and places without 
further proof.” The ordinance in question, it appears, 
had not been printed or published in book or pamphlet 
form; at least there was no attempt to prove the ordi- 
nance by the introduction of such book or pamphlet. 
Nor was it attempted to prove the ordinance by the 
ceitificate of the city clerk under the seal of the city. 
But we do not understand that the existence or passage 
of an ordinance of a city of the metropolitan class can 
be proved only in the method provided by said section 
124. Certainly, the original ordinance and the pro- 
ceedings of the city council, showing its passage and 
approval, are as competent evidence that the ordinance 
was passed and approved as a certificate of the city clerk, 
under the seal of the city, that the ordinance attached 
to the certificate was a copy of the original ordinance on 
file in his office. We think that when a party desires 
to prove the existence of an ordinance of a city of the 
metropolitan class he may pursue the method pointed 
out by said section 124 or he may resort to common-law 
methods of proof. (Clough v. State, 7 Neb. 320.) The 


decree of the district court is 
AFFIRMED. 
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FARMERS MuTruaL INSURANCE COMPANY OF NEBRASKA 
vy. Homét FirE INSURANCE COMPANY OF OMAHA. 


FILED APRIL 21, 1898. No. 8016. 


1. Insurance: CANCELLATION OF, PoLicy: CONSTRUCTION OF STATUTE. 
Section 42, chapter 43, Compiled Statutes 1897, construed, and held 
to apply only to an insurance policy in force—a valid and subsist- 
ing contract between the insured and the insurer, and to have no 
reference to a contract of insurance which has ceased to exist by 
reason of the violation of the provisions thereof by the insured. 


2. 


: ACTION FOR UNEARNED PREMIUM. Where an insurer 
has rightfully declared an insurance contract at an end because 
of insured’s obtaining additional insurance on the insured prop- 

- erty without the consent of the first insurer, contrary to the pro- 
visions of the first policy, such insured has no cause of action 
against the insurer for the unearned premium. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


Lamb & Adams, A. W. Scott, and G. W. Shields, for 
plaintiff in error. 


V. O. Strickler, contra. 


RaGan, C. 


From the pleadings in this case we ascertain the ma- 
terial facts thereof to be: In August, 1894, one Penner. 
held an insurance policy issued by the Home Fire In- 
surance Company, hereinafter called the home company, 
agreeing to indemnify him for any loss that certain 
property described in the policy might sustain by reason 
of fire, lightning, or tornado prior to a specified date. 
This policy contained a provision that if Penner should 
thereafter procure any other insurance on the insured 
property without the knowledge and consent of the home 
company its contract of insurance should be void. Sub- 
sequently Penner, without the knowledge and consent 
of the home company. procured the F'armers Mutual 
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Insurance Company, hereinafter called the farmers 
company, to issue him a policy upon the same property 
insured by the home company, in and by which the farm- 
ers company agreed to indemnify him for any loss which 
the insured property might sustain by reason of fire, 
lightning, or tornado within a time specified. In pay- 
ment, or in part payment, of the premium charged by- 
the farmers company Penner assigned, or attempted to 
assign, to it the unearned premium which he claimed 
the home company owed him on the policy issued by it, 
and authorized the farmers company to obtain from the 
home company a cancellation of its policy and collect 
from it the unearned premium thereon. The home com- 
pany refused to pay to the farmers company the un- 
earned premium of the Penner policy, and thereupon 
the farmers company sued the home company in the 
district court of Douglas county to recover such pre- 

nium, <A motion for judgment on the pleadings was 
‘filed in the district court, by it sustained, and the 
farmers company’s action dismissed, to reverse which 
it has filed here a petition in error. 

At the time the Penner policy was issued section 42, 
chapter 43, Compiled Statutes 1897, was in force and 
that section provides that any insurance company trans- 
acting business in this state “shall cancel any policy 
of insurance hereafter issued or renewed, at any time, 
by request of the party insured, or his legal representa- 
tive, and shall return to the said party, or his repre- 
sentative as aforesaid, the net amount of premium 
received by the company, after deducting the actual com- 
pensation of the agent or solicitor for securing the issue 
of said policy, and also deducting the customary short- 
rate premium for the expired time of the full term for 
which said policy was issued or renewed, anything in 
the policy to the contrary notwithstanding.” This 
statute was as much a part of the Penner policy as if 
it had been actually written or incorporated therein. 
The farmers company, by taking an assignment from 
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Penner of the unearned premium of his policy issued 
by the home company, acquired the same right to col- 
lect from the home company such unearned premium 
as Penner himself had. The inquiry then is could Pen- 
ner himself, under the facts of this case, have maintained 
this action against the home company and have re- 
covered a judgment against it for the unearned premiuin 
on the policy issued by it? We do not think he could. 
The fact that Penner procured additional insurance 
upon the property insured by the home company, with- 
out the knowledge and consent of that company, did 
not render the home company’s policy absolutely void, 
but voidable at its election. If it saw fit to do so, it 
might have waived its right to insist upon the forfeiture 
of the policy because of Penner’s violation of its terms, 
and it might have ratified his taking out additional in- 
surance. (Billings v. German Ins. Co., 34 Neb. 502; 
Hughes v. Insurance Co. of N. A., 40 Neb. 626; Eagle Fire 
Co. of N. Y. v. Globe Loan & Trust Co., 44 Neb. 380; Home 
Fore Ins. Co. of Omaha v. Hammang, 44 Neb. 566.) 

But the home company had the right, upon ascertain- 
ing that Penner had procured additional insurance upon 
the property which it had insured, to treat that policy 
as void because of Penner’s violation of its provisions, 
and when it ascertained that Penner had procured ad- 
ditional insurance, it did exercise its right to consider 
the contract of insurance with Penner at an end; but 
Penner’s violation of his insurance contract did not in- 
vest him with a right of action against the home com- 
pany to recover the premium which he had paid the 
company therefor, or any part of that premium. The 
contract of insurance did not provide that if the insurer 
declared it to be at an end because of Penner’s violation 
of its provisions in procuring additional insurance on 
the insured property without the consent of the home 
company that it would repay Penner the unearned pre- 
mium; nor is this the meaning of the statute construct- 
ively incorporated into and made a part of the policy. 
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The statute indeed makes it the duty of an insurer, upon 
the request of the insured or his legal representative, 
to cancel an insurance policy and return to the insured 
the unearned premium, but the statute deals with a 
policy in force—a valid and subsisting contract between 
the insured and the insurer. It has no reference to a con- 
tract of insurance which has ceased to exist by reason 
of the violation of the provisions thereof by the insured. 
(Colby v. Cedar Rapids Ins. Co., 66 Ia. 577, 24 N. W. Rep. 
54.) Since Penner could not have maintained this action 
against the home company, the farmers company could 
not maintain it. The judgment of the district court is 


AFFIRMED. 


CHARTER GAS-ENGINE COMPANY V. COLERIDGE STATH 
BANI< ET AL. 


FILED APRIL, 21,1898. No. 8048. 


1. Conditional Sales: Warranty. The contract between the parties, 
set out in the opinion. construed, and held not one of absolute 
sale of property accompanied by the warranty of the vendor as to 
the qualities of the property, but one of conditional sale, the quali- 
ties of the property being of the essence of the contract, and the 
establishment of their existence a condition precedent to the com- 
pletion of the sale. 


: Evipence: Revirw. Evidence examined, and held 
to sustain the finding of the jury (1) that the conditions precedent 
provided for by the contract had never been fulfilled, and that the 
vendee refused to accept the property conditionally sold him for 
that reason; (2) that the vendee had not waived the performance 
of the conditions precedent provided for by the contract. 


e 


Error from the district court of Cedar county. Tried 
below before Norris, J. Affirmed. 


2. 


John Bridenbaugh, for plaintiff in error. 


J.C. Fngelman and Miller & Ready, contra, 
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RaGAN, C. 


The Charter Gas-Engine Company of Sterling, Illinois, 
wrote a letter to W.-M. Shook at Coleridge, Nebraska, 
in which it stated: “We will furnish you a No. 6 Charter 
gas engine, thirty-six indicated, twenty-five actual, horse- 
power, for $1,250. * * * We guaranty that the 
Charter does not use to exceed one gallon of gasoline 
in ten hours to each indicated horse-power doing full 
work, and when part work is done the consumption is in 
proportion. No settlement is asked for from responsible 
parties until the engine is running and meets our claims.” 
In response to this Shook sent the engine company the 
following letter: “You offer me No. 6 Charter gas en- 
gine for $1,250, and I now make you this proposition: 
I will give you $1,250 for a No. 6 Charter gas engine. 
You deliver it at Coleridge, Nebraska, and give me sixty 
days’ trial. If at the end of sixty days it performs as 
you guaranty, I will pay cash. I deposit at the Coleridge 
State Bank the sum of $1,250 immediately on acceptance 
of this order, subject to your order, provided the engine 
comes up to guaranty.” Under date of August 5, 1892, 
the engine company responded to Shook’s letter as fol- 
lows: “We accept your proposition of $1,250 for No. 
6 Charter, thirty-six indicated, twenty-five actual, horse- 
power, on cars Coleridge, Nebraska. You to deposit at 
the Coleridge State Bank the sum of $1,250 on receipt 
of this acceptance of your order, and to have sixty days’ 
trial of engine to see that it meets our guaranty.” 
Shook deposited the $1,250 in the Coleridge State Bank, 
to be paid to the engine company in case it should ful- 

‘fill the requirements of the contract, and the engine 
company shipped the engine to Coleridge. Shook took 
possession of it, put it up, and began using it about 
September 1, 1892. Shook retained possession of the 
engine for more than sixty days after he received it, and 
while it was in his possession it was destroyed by fire. 
The engine company brought this suit against the bank 


ot 
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in the district court of Cedar county to recover the price 
of the engine deposited with it by Shook. The bank, in 
its answer, interpleaded Shook, disclaimed any interest 
in the money in its hands, and offered to pay it to whom- 
soever the court should direct. Shook was brought into 
the case and filed an answer, in which he set out the 
contract between himself and the engine company under 
which he came into possession of the engine, and inter- 
posed as a defense to the action that the engine did not 
come up to the.requirements of the contract, in that it 
did not furnish the horse-power it was guarantied to 
furnish; that it used more gasoline than it was war- 
ranted to use, and in consequence of the failure of the 
engine to meet the requirements of the contract he had. 
never accepted the same. He admitted that he retained 
possession of the engine more than sixty days after re- 
ceiving it, but that he did so at the request of the engine’ 
company for the purpose of continuing the trial of the 
engine and for the purpose of determining if it would 
finally meet the requirements of the contract, and that 
while it was thus in his possession it was destroyed by 
fire, without any fault or negligence on his part. The 
trial resulted in a judgment awarding Shook the money 
in the bank and a judgment against the engine company 
for the freight on the engine from Illinois to Nebraska, 
which Shook had advanced for the engine company at 
its request. To review this judgment the engine com- 
pany has filed a petition in error in this court. 

1. The first question presented by the record is: What 
is the proper construction of the contract between Shook 
and the engine company? Was the contract an actual 
sale and delivery of the engine, accompanied by the 
vendor’s warranty that it would meet certain require- 
ments, or was the contract one of conditional sale, the 
sale to become effective only if, after trial of the engine, 
it-met the requirements of the vendor’s warranty? We 
do not think this contract was one of an absolute sale 
and delivery of the engine, accompanied by the warranty 
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of the vendor that the engine would come up to certain 
requirements, and that in case it failed to do so, the vendee 
might rescind the contract and return the engine or re- 
tain it and sue the vendor for damages. This engine was 
ordered by Shook for a specific purpose to perform a 
specific work, namely, the operation of mill machinery. 
If the engine, after being tried, met the requirements 
of the contract under which it was delivered to Shook, 
then it was a sale; if not, it was no sale. These condi- 
tions of the contract, that the engine should develop a 
certain horse-power and in so doing consume a certain 
amount of specified fuel, were of the essence of the con- 
tract; were conditions precedent to the completion of 
the sale; and if the engine, upon trial, did not meet the 
conditions of the contract, Shook was under no obliga- 
tion to accept the engine. (Jones v. United States, 96 U.S. 
24; Pope v. Allis, 115 U.S. 363; Benjamin, Sales [2d ed.] 
sec. 565.) 

2. The second question presented by the record is the 
sufficiency of the evidence to sustain the jury’s finding 
that Shook’s retention of the engine for more than sixty 
days after he received it was with the consent of the 
engine company and for the purpose of continuing the 
trial of the engine, endeavoring to make it come up to 
the requirements of the contract between Shook and the 
engine ccmpany; and that Shook had not waived the 
performance of the conditions precedent in pursuance 
of which the engine was delivered to him. We think the 
evidence shows beyond all question that this engine 
never developed twenty-five actual nor thirty-six indi- 
cated horse-power, and that it consumed more than one 
gallon of gasoline in ten hours to each indicated horse- 
power developed; and that Shook never accepted this 
engine and thus consummated the sale; and that he re- 
fused to accept it because the engine did not come up to 
the requirements of the contract. We think, also, that 
the evidence sustains the jury’s finding, that Shook’s pos- 
session of this engine for more than sixty days after he 
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received it was with the permission of the engine com- 
pany and with its knowledge; that the engine had not 
met the requirements of the contract, and that Shook 
had not accepted it. After Shook had retained the engine 
for more than sixty days, and after the engine company 
knew that he had refused to accept it because of its fail- 
ure to meet the requirements of the contract, the engine 
company sent an expert to Coleridge, who endeavored 
to make this engine do the work for which it was sold 
and which it was warranted to do. The evidence shows 
that he failed and that the engine failed at all times 
after that, although Shook seems to have been, in good 
faith and with the knowledge of the engine .company, 
trying to make the engine meet the requirements of the 
contract. The finding of the jury that Shook, by retain- 
ing the engine more than sixty days, had not waived 
the conditions precedent and elected to accept the engine 
is sustained by the evidence. This case is distinguish- 
able from Moline, Milburn & Stoddard Co. v. Pereau, 52 Neb. 
577. In the Pereau ease there was an absolute sale and 
delivery of the chattel accompanied by the vendor’s war- 
ranty. In the case at bar the sale was to take effect— 
to be a sale—only if the engine on trial developed certain 
specified power and consumed only a certain amount 
of a specified fuel for each horse-power developed. These 
conditions precedent the engine did not meet; they were 
not waived by Shook and the sale never became absolute. 
The judgment of the district court is 
AFFIRMED. 


OMAHA & REPUBLICAN VALLEY RAILWAY COMPANY V. 
MARILLA L. Crow, ADMINISTRATRIX. 


FILED APRIL 21, 1898. No. 9365. 


1, Death by Wrongful Act: Petition, A petition under Lord Camp- 
bell’s Act, which alleges that the deceased left a widow and next 
of kin, describing them, on whom the law confers the right to be 
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supported by the person killed, sufficiently avers pecuniary loss, 
and in that respect states a cause of action. 


2. Railroad Companies: LIABILITY FOR NEGLIGENCE oF CONNECTING 
CarriER. A railroad company which issues a through ticket, 
and so contracts to carry a passenger beyond its own terminus, 
constitutes the connecting carrier its agent for the purpose of 
performing the contract, and is liable for the negligence of such 
connecting carrier. 


3. 


Duty To SHIPPER WITH Pass: NEGLIGENCE. A shipper of 
live stock, who receives from the railroad company undertaking 
the transportation of such stock a free pass, to enable him to care 
for his stock in transit, assumes such risks and inconveniences as 
necessarily attend upon caring for such stock, and, modified ae- 
cordingly, the liability of the railroad company to such shipper 
for personal injuries by him sustained by reason of the negligence 
of its employés is that of a common carrier for hire. 


4. : : . Such a shipper does not assume the risk of 
negligence by the carrier, but only such dangers as result from his 
peculiar duties while the railroad is being carefully operated. 


5. 


: FELLOW-SERVANTS. By accepting such a 
pass the shipper does not become the servant of the railroad com- 
pany, and is not within the fellow-servant rule. 


6. Negligence: PLEADING AND PRoor. A general averment of negli- 
gence is sufficient unless attacked by motion, and an issue framed 
by a traverse of such averment may be proved by evidence of any 
act within the general averment. 


7. Verdict for Plaintiff in Action for Death by Wrongful Act: In- 
sTRucTIONS. Evidence held sufficient to sustain the verdict, and 
instructions found to have been correctly given and refused. 


8. Special Findings: Discretion of Court. The submitting to the 
jury of special interrogatories is a matter resting in the discre- 
tion of the trial court. 


ERROR from the district court of Valley county. Tried 
below before KENDALL, J. Affirmed. 


W. R. Kelly and H. P. Smith, for plaintiff in error. 
Reese & Gilkeson and Charles A. Munn, contra. 


IrvinE, CO. 


This was an action by Marilla L. Crow, administratrix 
of the estate of Jonathan S. Crow, deceased, against the 
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Omaha & Republican Valley Railway Company, to re- 
cover damages arising from the death of plaintiff's in- 
testate alleged to have been caused by the negligence 
of the defendant. From an adverse judgment the defend- 
ant once before prosecuted error proceedings to this 
court, and the judgment was reversed for error in the 
instructions. (Omaha & R. V. R. Co. v. Crow, 47 Neb. 84.) 
Another trial resulted in another verdict for the plain- 
tiff, and from a judgment thereon the defendant again 
prosecutes error. In the former opinion will be found 
a statement of facts, substantially in accordance with 
the facts elicited on the last trial. This time, however, 
the defendant introduced evidence in some respects con- 
tradicting or modifying the effect of plaintiff’s evidence. 
Thus the evidence now makes it quite certain that a 
headlight was burning at the rear of the locomotive 
which ran over Crow, but the fact remains that the light 
therefrom emitted does not seem to have been sufficient 
to attract the attention of any of the witnesses. More- 
over, the admissions of facts with reference to the ca- 
‘pacity of the plaintiff and the measure of damages were 
not made at the last trial, and these were issues con- 
tested by proof and submitted to the jury. There are 111 
assignments of error, most of which are separately dis- 
cussed in the very voluminous briefs. In several in- 
stances a group of these assignments really presents a 
single question of law. In a few instances the assignment 
receives no support from the record; in others the ques- 
tion presented is a subordinate question of fact, of no 
general interest or importance, or the ruling complained 
of, if erroneous, was clearly not prejudicial. In order 
to avoid an unjustifiable expansion of the opinion it is 
necessary to pass over many of these assignments with- 
out special reference thereto. They have all, neverthe- 
less, been considered. 

At the beginning of the trial the defendant objected 
to the introduction of any evidence, on the ground that 
the petition did not state a cause of action. The over- 
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ruling of this objection is assigned as érror. The specific 
objection made to the petition is that it does not show 
that the next of kin sustained any pecuniary injury from 
Crow’s death. The petition alleges that Crow left a 
widow and several children, naming thém and stating 
their ages. Six of them are minors. Since the filing of 
the briefs in this case the court has had occasion to in- 
vestigate the question thus presented and to review the 
former decisions on the subject; and it has been held 
that when the petition discloses that the deceased left 
a widow, or next of kin, as minor children, in whose 
favor the law devolved upon him a legal obligation for 
their support, such facts are sufficient to raise a pre- 
sumption of pecuniary loss because of his death, and it 
is not, in such case, necessary to plead any facts showing 
special damage. (City of Friend v. Burleigh, 53 Neb. 674.) 
It is true that it is not alleged in this petition, as it was 
in the case cited, that the deceased was of ability to per- 
form that duty, but it will be presumed that a man will 
to the extent of his ability perform a duty of that char- 
acter; it will be presumed that he has some ability to 
work; and the extent to which he does or can perform 
the duty is not a matter going to the sufficiency of the 
petition but to the proof of damayes. 

For several reasons it is urged that the evidence does 
not sustain the verdict, and the arguments under this 
head are of such a character that their discussion dis- 
poses of most of the assignments of error relating to the 
instructions and to rulings on the admission of evidence. 
We shall, therefore, ask counsel to accept what is said 
under this head, so far as applicable, as deciding these 
more special assignments, without always referring to 
them specifically. 

It is said that the evidence conclusively shows that 
the injury occurred on the line of ‘a connecting carrier, 
after the deceased had reached the terminus of defend- 
ant’s road, and if it was caused by the negligence of any 
ere, it was that of the servants of the connecting car- 
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rier. The evidence discloses on this subject that the 
defendant company was operating a line of railroad from 
Ord, where the deceased began his journey, to Grand 
Island, where it connected with the lines of the Union 
Pacific Railway Company. The two roads were owned 
by different companies, and, according to witnesses for 
the defendant, they were operated separately, with no 
relationship closer than an arrangement for the inter- 
change of business. The ticket issued to Crow was 
headed “Union Pacific System and branches” and in no 
other way indicated by what corporation it was issued. 
The same was true of the written contract for the trans- 
portation of the live stock which Crow was accompany- 
ing. The ticket was for a continuous passage from Ord 
to South Omaha, and the contract was for the transpor- 
tation of the stock to South Omaha. In no way was the 
contract restricted to the transportation of either pas- 
senger or cattle to the end of defendant’s line. It was 
a through contract. Under the facts the case was essen- 
tially like that of Chollette v. Omaha & R. V. R. Co., 26 Neb. 
169, and Omaha & R. V. R. Co. v. Chollette, 41 Neb. 578, 
bolding the initial carrier liable for the negligence of a 
connecting carrier through whose agency the contract 
for through transportation is being performed. In I’re- 
mont, H. & M. V. R. Co. v. Waters, 50 Neb. 592, cited by 
the defendant, the carrier had carefully restricted itself 
to agreeing to carry the goods to the end of its own line 
and there deliver to a connecting carrier named in the 
contract. There was no contract to carry the goods to 
their destination and no through consignment. That 
case is, therefore, in no sense applicable. The instruc- 
tion on this point, bitterly assailed in the brief, is in ac- 
cordance with the law as just stated, but includes the 
additional statement to the jury that if the deceased 
procured the ticket at the station of the defendant com- 
pany, and if the contract was for carriage over the de- 
fendant’s road and connecting lines, then the contract 
would be as binding on the defendant as if made in its 


752 NEBRASKA REPORTS. [ Vou. 54 


Omaha & R. V. R. Co. v. Crow. 


name. As the ticket was not issued in the name of the 
defendant company, andsespecially as there was evidence 
to show that “Union Pacific System” was merely a sort 
of trade mark, to indicate a congeries of roads having 
joint traffic arrangements, this part of the instruction 
was eminently proper. 

‘It is next argued that there was no evidence of neg- 
ligence on the part either of the defendant or the con- 
necting carrier, and that the evidence of contributory 
negligence was conclusive. This presents also a question 
argued more specifically with reference to certain in- 
structions—that is, the measure of the defendant’s duty. 
On the former hearing it was held that one who is being 
transported over a line of railroad on what has been 
called a “shipper’s ticket” is not a passenger in such 
sense as to render applicable to him all the rules govern- 
ing the transportation of passengers on passenger trains. 
Such a person is charged with the care of his live stock 
while in transit. He must ride on the train with the 
animals. He must care for them en route, and in vari- 
ous ways subject himself to perils not incident to ordi- 
nary travel. To the extent that such requirements 
interfere with the operation of ordinary rules of liability, 
the duty of the carrier is accordingly modified, and no 
further. (Omaha dé R.V. R. Co. v. Crow, 47 Neb. 84; Missouri 
P. R. Co. v. Tietken, 49 Neb. 180.) The statute fixing the 
liability of carriers to ordinary passengers is, from the 
nature of the case, not applicable; but, subject to the 
different conditions reasonably arising from the special 
arrangements and duties created by such a contract, the 
cominon law as to carriers of passengers applies. The 
carrier, subject to such modifications, is still bound to 
the exercise of the highest degree of care of which human 
foresight is capable; and contributory negligence is a 
defense. The difference between such a case and the 
ordinary one of a passeuger affects also the latter ques- 
tion. The duties imposed on the passenger, of riding on 
a freight train and caring for his stock, excuse conduct 
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which would be grossly negligent on the part of a pas- 
senger on a passenger train. The evidence tends to show 
that no arrangements were made by the railroad com- 
pany for notifying shippers when the trains were about 
to start. It was necessary, therefore, for the shippers to 
remain close to the trains while they were at rest; and 
this train was standing in a large railroad yard with 
many tracks therein, lying close together. The deceased, 
with three other shippers, was standing beside the rear 
car of their train, where the caboose was about to be 
attached, and which caboose they expected to board as 
soon as it should be attached. No other place was pro- 
vided for them, and no other place was available with- 
out their incurring the danger of having the train leave 
before they could board it. The employés in the yard 
knew that such was the condition of affairs when 
stock trains were being made up, and they knew this par- 
ticular train was being made up. The engineer testi- 
fied that there were from four to fifteen stockmen along. 
side the trains every night. The yardmaster was aboard 
the switch engine which ran over Crow and actually 
saw these four men standing beside the track before the 
accident happened. The tracks were only eight feet 
apart. The stock cars extended at least twenty inches 
beyond the rail, and the foot-board on the tender which 
struck Crow extended still farther. This left very little 
space where men could stand with safety. The night 
was wet and dark. The engine, after pushing a way car 
upon a side-track east of where the men were standing, 
ran toward the west :xd a short distance beyond them. 
It then stopped and immediately backed to the eastward 
again, neither sounding the whistle nor ringing the bell 
before or while so doing. Negligence was pleaded gen- 
erally, and that is sufficient unless the petition be at- 
tacked on that ground by motion. (Omaha & R. V. R. 
Co. v. Wright, 49 Neb. 456.) Therefore, instead of plain- 
tiff’s not being permitted to prove any negligence, as 
defendant argues, she was, on the contrary, entitled to 
52 
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prove every act of negligence which would fall within 
the general averment. We think that in the manner of 
handling these trains and compelling the shippers to 
stand in the open yards, and in the backing of the engine 
without any warning, with knowledge that shippers 
customarily stood at that point, and with actual knowl- 
edge by the man in charge of the movements that these 
men were there, there is found ample to sustain the 
finding. It is said that there was no street crossing 
near and that there was, therefore, no duty imposed 
upon the railroad of ringing a bell or sounding a whistle; 
but the statute on that subject is not the only law. The 
bell and whistle are not designed solely for use at 
road crossings. It was a question of fact whether one 
or both of them should have been used as a warning 
under the circumstances of this case. It is also said that 
the engineer in quickly reversing his engine could not 
sound the whistle, and that the fireman was engaged 
in shoveling coal and could not ring the bell. But if 
such a signal was demanded by prudence, time should 
have been taken to give the signal. Again it is said 
that it is not customary to give a signal under such cir- 
cumstances; but a custom to be negligent is no defense. 
An effort was made to show whether or not the engineer 
knew of an ordinance of the city of Grand Island for- 
bidding the sounding of whistles in the railroad yards. 
Error is assigned on the exclusion of that evidence, but 
no offer of proof was made, and in any event the en- 
gineer’s knowledge of such an ordinance would be 
immaterial. No effort was made to prove such an ordi- 
nance, and if one existed and was valid, it would not 
excuse the failure to give some other warning, as by 
ringing the bell. It is also argued that the proof shows 
that an engine in stopping and in starting, as did this 
one, makes several varieties of noise of its own accord 
and that such noise was a sufficient warning. But it 
must be remembered that there is no question here of 
ignorance ty the deceased of the presence of the engine. 
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He knew it had just passed him. What it seems 
that he did not know was that immediately thereafter 
it had been reversed and was again approaching. It 
is not shown that he was sufficiently familiar with loco-. 
motives to learn that fact from the noises it emitted. 
No such technical knowledge can be presumed. 

What has been said in a manner answers the. argu- 
ments as to the conclusive character of the evidence of 
contributory negligence. Crow was where he had a 
right to be and where duty compelled him to be. The 
night was dark, and the headlight on the tender at- 
tracted the attention of no living witness. It evidently 
did not attract his. .The space was narrow. He did not 
step upon the track, but only so near it that he was: 
struck by the projecting foot-board. He had no warn- 
ing of the engine’s approach. It was for the jury to say 
whether or not his conduct was negligent. A finding 
either way might be sustained. 

The defendant contends that the danger Crow in- 
curred was a risk assumed by the special circumstances 
' of his journey. But that risk extended only to those 
dangers incident to the requirements of his duties while 
being transported in such a manner, and while the rail- 
road was being operated with due care. He did not 
assume the dangers arising from the negligence of de- 
fendant’s employés. The argument on this point, that 
by the requirement that he should care for his own stock 
in transit he became a quasi-servant of the defendant 
and subject to the fellow-servant rule, is obviously un- 
sound. The special contract, by its terms, exempted the 
railroad from liability for the negligence of its servants. 
It was held on the former hearing that the contract was, 
in that respect, contrary to public policy, and we are en- 
tirely satisfied with that conclusion. 

Complaint is made of some of the instructions as to 
negligence and contributory negligence on the ground 
that they group certain facts and omit others essential 
to a proper consideration of the issues. This method 
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of charging the jury has been frequently criticised, and 
in the former opinion herein it was said that the utmost 
to be permitted in that line is to state what facts may 
be considered in determining the issue. Even then there 
is danger of omitting some essential consideration. 
Here, however, the danger was avoided by adding to 
the specified facts that all other facts in evidence throw- 
ing light on the issue should be regarded. There was 
nothing in the instructions on this point that can be 
deemed prejudicial to the defendant. — 

It was charged that the deceased was bound to the 
exercise of ordinary care, and that was defined as such 
care as “an ordinarily prudent and cautious person 
would have exercised under like circumstances.” Com- 
.plaint is made of this because of the use of an adverb 
instead of an adjective. It is said that the rule should 
have been stated with reference to the conduct of a 
“person of ordinary prudence;” that an “ordinarily pru- 
dent” man may at times be very negligent, and that the . 
jury might have thought that this was such an occasion. 
We hardly think that the jury was composed of such 
purists. To the “ordinary mind,” acting “ordinarily,” 
the two phrases convey the same meaning. 

The court refused to give forty instructions asked by 
the defendant. These stated many correct principles of 
law, but these were given in substance by the court of its 
own motion. They also stated other rules inconsistent 
with the doctrines we have just announced in dealing 
with the evidence. These were properly refused for 
that reason. Some stating correct principles were 
properly refused because of their exceedingly argumen- 
tative character, and their infringing upon the jury’s 
right to determine the facts. 

The defendant requested the court to submit to the 
jury fifty-five special interrogatories. It has often been 
held that the submitting of such interrogatories for a 
special verdict is in the discretion of the trial court. 
There was certainly no abuse of discretion in refusing 
this request. 
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For reasons stated at the commencement it is not 
practicable to discuss every assignment of error. The 
foregoing covers the more salient points of the argu- 
ment. We find no prejudicial error in the record. 

AFFIRMED. 

Harrison, C. J., not sitting. 


Avucust SUCKSTORF ET AL. V. WILLIAM H. BUTTERFIBLD. 
FILED APRIL 21,1898. No. 8003. 
1. Replevin: PLEADING AND Proor. A plaintiff in replevin who pleads 


only a special ownership must prove such title as he pleads it, 
and cannot recover on proof of general ownership. 


Therefore, where plaintiff asserts only such special 
ownership, the defendant may, to defeat the action, show that 
plaintiff’s title is of a different character. 


ERROR from the district court of Pierce county. Tried 
below before ROBINSON, J. Reversed. 


Brome, Burnett € Jones and Douglas Cones, for plaintiffs 
in error. 


Powers & Hays and W. W. Quivy, contra. 


IRVINE, C. . 

Butterfield, in October, 1891, sold 160 steers to one 
Perry, who gave his note for the purchase money, se- 
curing the same by chattel mortgage on the cattle. The 
cattle were bought in Knox county and were by Perry 
taken to Pierce county, where he contracted with one 
Tatgo to feed them during the winter. In the following 
spring Tatgo undertook to sell them in satisfaction of 
his lien as an agister. They were bought at the sale 
by one Dixon, and were then driven to the town of Pierce 
and a portion of them were placed in the pasture of 
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Suckstorf and Cones, in charge of the defendant Reimers. 
Butterfield had in the meantime appeared on the scene, 
and was asserting his right under the mortgage. Nego- 
tiations then took place which resulted in Butterfield’s 
paying $750, Tatgo making some settlement with the 
purchaser, and agreeing to surrender the cattle to But- 
terfield. Accordingly an attempt was made to “cut out” 
from the herd of defendants the Tatgo cattle, and a 
number corresponding to the number placed there were 
delivered to Butterfield. Later Butterfield claimed that 
nineteen of his cattle remained in the defendant’s pos- 
session, and brought this action in replevin to recover 
them. At the close of the evidence the court granted 
a peremptory instruction to find for the plaintiff. Dur- 
ing the trial the defendants offered in evidence an affi- 
davit and notice of sale, for the purpose of proving 
Tatgo’s proceedings in enforcing his agister’s lien. 
There was also offered a bill of sale purporting to con- 
vey the cattle from Dixon, the purchaser at the sale 
under the agister’s lien, to Butterfield, together with 
proof that he had requested it to be executed and that 
it had been sent to him by mail. All this evidence was 
excluded. We think it should have been admitted. The 
petition asserted a special ownership in Butterfield by 
virtue of his chattel mortgage, and pleaded no other 
title. The evidence excluded tended to prove a sale 
under the agister’s lien, which would have passed the 
mortgagor’s interest at least, conceding that there was 
no evidence which tended to show that the interest of 
the mortgagee was subject to the lien of the agister. The 
further evidence offered tended to show that the mort- 
gagee had purchased such interest as did pass under 
the sale, and that the title thus vested in him, he be- 
coming the absolute owner, and ceasing to be merely 
the holder of a lien, the capacity in which he sought to 
recover. It has often been held that proof of a special 
interest under a chattel mortgage will not sustain a 
petition alieging a general ownership. (Musser v. King, 
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40 Neb. 892; Randall ». Persons, 42 Neb. 607; Strahle v. 
First Nat. Bank, 47 Neb. 319; Robinson v. Kilpatrick-Koch 
Dry Goods Co., 50 Neb. 795.) In Randall v. Persons, supra, 
it was said: “A litigant cannot plead one thing and 
prove another. He cannot plead that he is the absolute 
owner of property, and satisfy such plea by proof that 
he simply has a lien upon it; nor can he plead that he is 
entitled to the possession of property by virtue of a lien 
upon it, and satisfy such plea by proving that he is the 
absolute owner of the property.” (See, too, Hayes ». 
Slobodny, 54 Neb. 511.) These cases are, it will be ob- 
served, based on the rule that the allegata et probata must 
correspond, and the statute requiring plaintiff to plead 
whether he is the general or a special owner, and if the’ 
latter, then the nature of his ownership, he must prove . 
his case as he pleads it and not otherwise. The evidence 
offered was material as tending to show that plaintiff's 
title was not special, under the mortgage, as he had 
pleaded it, but that it was general, by virtue of a pur- 
chase from Dixon, who had acquired the interest of the 
nortgagor, The plaintiff answers this argument by say- 
ing that it would be hard to convince the non-profes- 
sional mind that it states a correct principle of law. It . 
is not necessary to convince the non-professional mind. 
The professional mind is driven to that conclusion. The 
point is somewhat technical, but it is only by adhering 
to technicalities, in the true sense of the word,—that is, 
those things peculiar to the science or profession,—that 
any stable principles of law can be maintained. Usually 
it will be found that such rules have a sound and just 
reason for their existence, and that justice and equity 
are in the end better administered by observing them, 
than by departing from them to meet ‘the exigencies of 
the supposed equities of a particular case. 


REVERSED AND REMANDED. 
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EDWARD T. STAPLES ET AL. V. ARLINGTON STATE BANK. 
Firep APRIL 21,1898. No. 8035. 


Continuance: EXcEPTION TO RuLinxne: REviEw. To review an order 
denying a continuance it is necessary to take an exception to the 
ruling in the trial court. 


Error from the district court of Washington county. 
Tried below before Knysor, J. Affirmed. 


Davis & Howell, for plaintiffs in error. 
W. 8. Cook and Frick & Dolezal, contra, 


IRVINE, C. 


The plaintiffs in error complain in their briefs of only 
one ruling of the district court—the overruling of an 
application for a continuance. No exception was taken 
to the order complained of and it cannot, therefore, be 
reviewed. (Coad v. Home Cattle Co., 32 Neb. 761.) 


AFFIRMED. 


Henry KELSEY ET AL. V. AUGUST KLABUNDE.| 
FILED APRIL 21, 1898. No. 8043. 


1, Judicial Officers: Lianiuiry. A judicial officer acting within his 
jurisdiction and in a judicial capacity is not liable for such. acts. 


2. False Imprisonment: MINisTERIAL Orricrrs. A ministerial officer 
is not liable in an action for false imprisonment for the arrest of 
@ person under a warrant regular on its face and issued by proper 
authority, where there is no abuse thereof in the manner of its 
execution. 


8. Justice of the Peace: Arrest OF GARNISHEE: WARRANT. A justice. 
of the peace has jurisdiction to issue a warrant for the arrest of 
a garnishee who, having been summoned, refuses to appear and 
answer. The failure to tender the garnishee his fee, if such fail- 
ure excuses his failure to appear, is merely a defense to the con- 
tempt proceedings and does not render the issuing of the warrant 
void, or the justice civilly liable for having issued it. 
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ERROR from the district court for Douglas county. 
Tried below before BLarr, J. Reversed. 


John T. Cathers and J. O. Detweiler, for plaintiffs in 
error. 


J.J. O'Connor, contra. 


IRVINE, C. 


This was an action for false imprisonment against 
Henry Kelsey, a justice of the peace, William Poppen- 
hagen, a constable, and the sureties on their respective 
bonds, by August Klabunde. The plaintiff had judgment 
by virtue of a peremptory instruction to the jury. 

One Tittenbach recovered judgment against Bernhard 
Klabunde and Ernst Klabunde before Justice Kelsey. 
It is suggested that it is not shown that the justice had 
jurisdiction of the case, but the transcript in evidence 
discloses that there was personal service of summons 
on both defendants. An execution on this judgment 
having been returned unsatisfied, an affidavit for a writ 
of garnishment was filed and a summons in garnishment 
issued against August Klabunde, the plaintiff herein. It 
is not suggested that there was any defect in the pro- 
cedure to this point. The writ was served, but no fee 
was tendered the garnishee. The evidence is conflicting 
as to whether a fee was demanded. The writ was regu- 
larly returned, but the garnishee failed to appear. The 
justice issued an attachment and delivered it to Poppen- 
hagen, who arrested plaintiff and brought him before 
the justice. The justice adjudged him to be in contempt 
‘for his refusal to appear and answer, and imposed a fine 
of $45 and directed that he be imprisoned until the fine 
should be paid. He was accordingly committed to jail 
and there confined until released on habeas corpus the 
following day. 

The district judge evidently took the view that be- 
cause no fee had been tendered the garnishee, he was 
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not compelled to appear, and that it followed therefrom 
that the subsequent acts of the justice were coram non 
judice. Accordingly this instruction was given: “The 
court instructs the jury as a matter of law that upon 
the facts in this case the plaintiff was not required to 
appear before the defendant Kelsey, his fees not having 
been tendered him, and the justice had no jurisdiction, 
in the absence of proof that his fees had been tendered 
him, to issue a capias or attachment for the arrest and 
detention of the plaintiff, and the arrest and detention 
of the plaintiff were unlawful and wrongful, and the 
plaintiff is entitled to recover of the defendants in 
this action such sum as the jury shall find from the 
evidence will compensate him for such unlawful arrest 
and detention (limited to compensation for the disgrace 
and injury to his reputation which followed) until he 
was released by habeas corpus proceedings, not to ex- 
ceed, however, the sum of $500.” This instruction was 
erroneous, if for no other reason, because it permitted 
a recovery for the arrest and detention prior to the order 
of commitment. By section 988 of the Code of Civil 
Procedure.a justice of the peace, if the garnishee fail 
to appear and answer, may proceed against him by at- 
tachment, as for a contempt. By section 1097 a warrant 
of arrest may be issued by a justice against one charged 
with contempt, on which the person so charged shall 
be brought before the justice for a hearing. The justice, 
therefore, in issuing the warrant was acting within his 
jurisdiction. If the plaintiff was excused from appearing 
because his fees were not tendered him, that was a de- 
fense to the charge of contempt. It was not a matter 
on which the jurisdiction of the justice to inquire intu’ 
the contempt depended, and which he must decide at 
his peril in advance of the proceedings. A fortiori, the 
constable was protected in obeying this writ, which was 
certainly fair on its face. It is conceded that a judicial 
officer is not civilly liable for judicial acts when pro- 
ceeding within his jurisdiction, and a constable is not 
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liable for executing a writ fair on its face unless he exe- 
cutes it in an unlawful manner. In this aspect the case 
is governed by Aticoed v. Aticater, 43 Neb. 147. The arrest 
and detention prior to the commitment were not of such 
a character as to permit a recovery, and the judgment 
must be reversed because damages therefor were per- 
mitted. 

The question most discussed is whether the justice 
was liable for the subsequent imprisonment, it being 
conceded that the fine, for the non-payment of which 
plaintiff was imprisoned, was in excess of that which 
the justice might lawfully impose. The liability of the 
constable for executing the mittimus would depend upon 
whether or not the sentence was absolutely void. The 
liability of the justice would not be concluded by an 
affirmance of that proposition, but there would then be 
suggested the further question, not free from difficulty, 
whether an act of a judicial character in excess of the 
powers conferred by law creates the same liability as 
an act wholly without jurisdiction. As the defendants 
joined in their answer and in all subsequent steps, in- 
cluding the petition in error, we cannot consider the 
question as to their several liabilities, and no opinion 
is, therefore, expressed thereon. 


REVERSED AND REMANDED, 


D. B. ARMAGOST, SHERIFF, V. SAMUEL W. RISING, 
FILED May 4, 1898. No. 7916. 


1, Fraudulent Conveyances: EvipENcr. In the trial of an action in 
which the bona fides of a transfer of property is assailed by the 
creditors of the transferor, ‘his statements in relation to the trans- 
action made subsequent to it may be received in evidence on the 
issue of his intent which accompanied and moved the transfer, 
also to show the significance or reason of his retention of pos- 
session of the property after the conveyance. 
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Cross-EXAMINATION. In the cross-examination of 
witnesses who were parties to an alleged fraudulent transfer of 
property, during a trial in which the character of such transaction 
is of the issues, a great latitude will generally be allowed. (Ali- 
Schulcr vt. Coburn, 88 Neb. 881.) 


Limitations of a cross-examination of the 
nature of the one above indicated, if calculated to prejudice the 
rights of the party complainant, may furnish grounds for the re- 
versal of an adverse judgment unless it appears that no prejudice 
resulted therefrom. 


4, Replevin: DaMaGcEs: PLEADING. For the plaintiff to recover special 
damages in an action of replevin there must be special pleas 
thereof. 


ERROR from the district court of Butler county. Tried 
below before WHEELER, J. Reversed. 


Steele Bros., W. S. McCoy, L. S. Hastings, and T. W. 
Day, for plaintiff in error. 


Arthur J. Evans and Sheesley & Aldrich, contra. 


HARRISON, C. J. 


It appears herein that D. W. Rising, on a date during 
the month of December, 1888, purchased a stock of gen- 
eral merchandise and business of location in Rising City, 
this state. Subsequent to the purchase—probably 
within or near thirty days thereafter—his father, 8S. W. 
Rising, defendant in error, became at least a nominal 
partner in the business venture and so continued, as the 
business ran its course, until on or about January 10, 
1893, when, it is asserted, S. W. Rising severed his con- 
nection with the business and D. W. Rising became 
again the sole proprietor thereof. On July 27, 1893, the 
stock of merchandise and the accounts of various parties 
due D. W. Rising for purchases of goods were by bill of 
sale conveyed to 8S. W. Rising; the consideration, it is 
asserted, was composed of sums then each existent as an 
indebtedness of.D. W. Rising to his father. D. W. Ris- 
ing, his wife, and son remained in the store and -con- 
ducted the business after the transfer as they had prior 
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thereto. It was of the evidence that they so remained 
pursuant to an employment by the father. Within a 
few days subsequent to the execution and delivery of the 
bill of sale, possession of the stock of goods was taken 
by the officers of the law by virtue of levies of execution 
and writs of attachment issued at the instance of various 
creditors of D. W. Rising, of whom there seems to have 
been quite a number. On November 27, 1893, this, an 
action of replevin, was instituted in the district court 
of Butler county for S. W. Rising, and in which he as- 
serted ownership and right to possession of the stock of 
goods and obtained possession thereof under the writ. 
In a trial of the issues he was successful, and for the 
officer error proceedings have been prosecuted to this 
court. 

The first assignment of error to which our attention 
is directed in the argument is in relation to the actions 
of the trial court, by which there were sustained objec- 
tions to designated questions put to D. W. Rising during 
his cross-examination. A consideration of the matters 
presented by this assignment convinces us that the in- 
terrogatories were open to the objections interposed, and 
the trial court’s actions in regard thereto entirely proper. 
In accordance with such conclusion the assignment must 
be overruled. 

The second branch of the argument in the brief of 
counsel for plaintiff in error is also of complaint that 
objections were sustained to certain interrogatories pro- 
pounded to D. W. Rising during his cross-examination. 
What occurred during the portions of the trial to which 
direct reference is here involved, the pertinency of the 
objections, and the force of the argument will, to some, 
at least, if not to a very considerable, extent, be gathered 
from a perusal of the following excerpts from the bill 
of exceptions: 

“Q. I will ask you, Mr. Rising, if, on the 6th day of 
August, 1893, you did not have a conversation with T. 
W. Day on the porch of the hotel at Rising, Nebraska, 
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nobody being present except you and Day, in which con- 
versation you asked Day if he thought the bill of sale 
you had given to your father would stick, and also 
whether Day thought, or asked Day whether he thought, 
it would have been better for you if you had not filed 
the bill: of sale, but let your father take the stock of 
goods on the chattel mortgage, and didn’t you further 
state in that conversation, or rather ask said Day, if he 
thought the bill of sale would stick if you really owed 
your father the amount stated in the bill of sale, and that 
you gave the bill of sale to protect yourself and your 
father? Didn’t you so state at the time and place above 
mentioned? 

“Objected to; immaterial, irrelevant and not proper 
cross-examination. Sustained. Defendant excepts.” 

“1160 Q. I will ask if, on or about the 9th day of Octo- 
ber, at Jacob Way’s father’s, and not anybody there 
except you and Yordee, if you did not have a conversa- 
tion with John C. Yordee in which you demanded pay- 
ment of an account for $18.60, which Yordee owed for 
goods sold by you to him, before you sold out to your 
father, and if at that time and place you did not tell 
Yordee that you had to have the money due you, as you 
needed the money, and that if he could not pay the 
money, then that you should get his promissory note due 
one day after date, you saying to him that your attorney 
had advised you to take notes from all persons owing 
you and who could not pay the money, and to make the 
notes payable one day after date, so as to balance 
the books, and then if your creditors should demand the 
books you could give them up and the books would be 
balanced, and you would have the notes, and would 
be that much ahead any way? Did you or did you not 
make any statement like that in substance to Yordee at 
such time and place? 

“Objected to; incompetent, immaterial, not proper 
cross-examination, and not within the issues. Sus- 
tained. Defendant excepts.” 
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We will state here that immediately after possession 
cf the property was obtained by S. W. Rising by virtue 
of the writ, seizure thereof, and execution and delivery 
to the officer of the undertaking in replevin herein, D. W. 
Rising, his wife, and son went into the store and took pos- 
session of the stock of goods, etc., and managed and con- 
ducted the business. This, it was testified by them and 
S. W. Rising, was for him and as his employés. The trans- 
fer from D. W. Rising, the son, to S. W. Rising, the 
father, was attacked by the creditors through and in the 
defense interposed for the plaintiff in error, the sheriff, 
who may be styled as their representative herein, as 
fraudulent and void as to creditors of D. W. Rising, as 
the main or dominant element or act of a combination 
or concerted arrangement between the father and son 
with intent to hinder, delay, and defraud the creditors 
of their just dues and demands. “A wide latitudé will 
be generally allowed in the cross-examination of wit- 
nesses where the issue is fraud, especially of witnesses 
who are parties to the alleged fraudulent transaction.” 
(Altschuler v. Coburn, 38 Neb. 881.) “It is customary to 
allow great latitude in the cross-examination of wit- 
nesses who are charged with being parties to a fraudu- 
lent transaction which is the subject of investigation, 
since it is manifest that such witnesses are interested 
in concealing every fact which will tend to expose the 
fraudulent character of their dealings.” (8 Ency. Pl. & 
Pr. 111.) 

The testimony sought to be elicited was material and 
relevant, since it would have borne directly on the issue 
of fraud in the transfer of the property, at least to the 
extent any interest of the witness D. W. Rising was 
elemental thereof. It was also applicable to the sub- 
ject of the character and significance of the possession 
of the goods by the witness D. W. Rising at all times 
after the transfer, except when they were in the custody 
of the law or its officer. That in a litigation of issues of 
the nature involved in the present suit and with similar 
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attendant concurrent facts and circumstances such tes- 
timony has been adjudged competent, material, and rele- 
vant, see Sloun v. Coburn, 26 Neb. 607; MWeDonald v. 
Bowman, 40 Neb. 269; Afurch v. Swenson, 42 N. W. Rep. 
{Minn.|] 290; White v. Woodruff, 25 Neb. 797; Hamburg 
v. Wood, 188. W. Rep. [Tex.] 628; Benjamin v. McHhvaine- 
Richards Co., 37 N. BE. Rep. [Ind.] 362; Wait, Fraudulent 
Conveyances 279. The questions were proper in cross- 
examination of one of the parties to the transfer which 
was attacked as fraudulent. (Aléschauler v. Coburn, 38 
Neb. 881.) As the questions were of matters of testi- 
mony competent, material, and relevant under and to 
the issues on trial, they were proper in laying the founda- 
tion for impeachment of the witness, if for no other pur- 
pose. It is true, as is stated in the objection to inter- 
rogatory No. 1160, that the matter of the book accounts, 
or théir transfer, was not within or of the issues herein 
or not directly so, but their transfer was effected or 
evidenced by the bill of sale or the same instrument 
as the stock of goods, and, under the same facts and cir- 
cumstances and statements relative to their sale, bore 
directly on the question of the intent in the transfer 
considered as a whole or relative to any portion or item 
thereof; hence such statements were competent, ma- 
terial, and relevant to the issues. After a careful review 
of the entire record, we cannot say that the limitations 
of the cross-examination were not prejudicial to the 
rights of the plaintiff in error and to an extent or degree 
which calls for a reversal of the judgment. 

The allegation in the petition herein in relation to 
damages was the general one of detention of the property 
to the plaintifi’s damage. There was no plea of special 
damages. Testimony was received of, and the court 
charged the jury that they might consider and allow, if 
proven, damages for injury to the goods while in the 
possession and care of the officer under the levies of the 
writs of attachment, also damages caused by the inter- 
ruption of the plaintiff’s business. These were special 


. 
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damages and not recoverable unless specially pleaded; 
hence it was error to allow their consideration (Whitney 
v. Levon, 34 Neb. 448), but it would probably but call for 
an order for the remittitur of such sum as may have been 
accorded to the defendant in error by the jury, for either 
or both. Such order is not necessary, as the judgment 
must for other sufficient reasons be reversed. 

We do not deem it essential at this time to notice the 
other assignments of error, and certainly deem it best not 
to discuss or comment upon the question of the sufficiency 
of the evidence to sustain the verdict, since the cause 
niust be remanded for another trial. 


REVERSED AND REMANDED. 


GEORGE W. SIMS v. JAMES B. JONES. 
FILED May 4, 1898. No. 8081. 


1. Growing Crops: Levy or Execution. In this state growing crops 
are personal property and subject to levy and sale to satisfy the 
indebtedness of the owner. 


: LANDLORD AND TENANT. Where land is leased and 
rent reserved in kind or share of the crops to be raised, the land- 
lord and tenant are tenants or owners in common of the growing 
crops on such land during the life of the lease, and the interest of 
either party is a leviable one. 


Error from the district court of Custer county. Tried 
below before SINCLAIR, J. Reversed. 


John S. Kirkpatrick and L. EB. Kirkpatrick, for plaintiff 
in error. 


Sullican & Gutterson, contra. 


Harrison, C. J. 
The plaintiff herein alleged for cause of action that 
in a suit instituted in the county court of Custer county 
53 
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against his debtor, Thompson Sims, the plaintiff pro- 
cured to be issued a writ of attachment, which was de- 
livered to the defendant in this cause, the sheriff of 
Custer county, who levied the writ on certain property 
of the said debtor of plaintiff of sufficient value to satisfy 
the claim of plaintiff as stated in the writ, and that 
through the subsequent abandonment of the levy by the 
officer the plaintiff was damaged in the amount sought 
to be recovered in the attachment suit. It appeared that 
the defendant in the last mentioned case was the owner 
of land in Custer county, which had been leased, the 
owner to-receive as rent the one-third of the crops raised 
during the year, and that on about twenty-five acres of 
the land oats were sown and on ninety acres corn was 
planted and grown. The levy of the writ of attachment 
was alleged to have been on any interest the landlord 
possessed at the time in the crops. The oat crop had been 
cut and almost, if not all, stacked, but none threshed. 
The corn was standing in the field ungathered, whether 
matured or not does not appear, but the time of the levy 
would raise the presumption that the corn had not then 
ripened. The one-third of the oats were to be delivered to 
the owner of the land after threshing, and the one-third 
of the corn in the crib. In the district court a jury was 
waived, and of the issues there was a trial to the court, 
which resulted in a determination that the defendant 
in the attachment suit had no attachable interest in the 
crops at the time the levy was nade, and judgment was 
rendered in favor of defendant in the case at bar. 

Many cases hold that under such a contract as we 
have herein before outlined the tenant is the owner of the 
crops until the division is made, and the owner of the land 
acquires and has no interest therein until his stipulated 
pertion is set apart to him. (Rees r. Baker, 4 G. Greene 
[la.] 461; Alirood vr. Rickman, 21 Ill. 200; Woodruff r. 
Adams, 5 Blackf. [Ind.] 318. See, also, portion of note 
to Putnam v. Wise, 37 Am. Dec. [N. Y.] 319.) And it has 
been held thet the landlerd ef erch 2 lerse has no leviabl 
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interest in the crops. (Waltson v. Bryan, 64 N. Car. 764; 
Shinn, Attachment & Garnishment sec. 32; /foiward 
County v. Kyte, 69 Ja..307.) On the other hand, it has been 
concluded that a landlord and tenant of a letting of 
land as herein involved are tenants in common of the 
crops. (See Putnam v. Wise, 1 Hill [N. Y.] 234, 37 Am. 
Dec. 309, and note thereto on pages 317, 318.) The in- 
terest of a tenant in common may be levied on and sold. 
(Bernal v. Hovious, 17 Cal. 541, 79 Am. Dec. 147; Veach v. 
Adams, 51 Cal. 611; Branch v. Wiseman, 51 Ind. 3.) That 
growing annual crops are personal property and sub- 
ject to levy and sale as such for the :*tisfaction of the 
indebtedness ,of an owner has been recognized in this 
‘state, see Joluson v. Walker, 23 Neb. 736. (See, also, 
generally, 1 Freeman, Executions sec. 118, and citations 
in support of the text.) It also seems to be indicated by 
the section 530 of the Code of Civil Procedure in relation 
to exemptions, wherein it states: “No property herein- 
after mentioned shall be liable to attachment, execution, 
or sale, on any final process issued from any court in 
this state, against any person being a resident of this 
state and the head of afamily. * * * The provisions 
for the debtor and his family necessary for six months’ 
support, either provided or growing, or both, and fuel 
necessary for six months.” .In the chapter of the Code 
of Civil Procedure relative to executions for the enforce- 
ment of judgments rendered by a justice of the peace is 
the following: “In all cases where any lands may have 
been let, reserving rent in kind, and when the crops or 
emblements growing or grown thereon shall be levied on 
or attached, by virtue of any execution, attachment, or 
other process against the landlord or tenant, the inter- 
est of such landlord or tenant, against whom such pro- 
cess did not issue, shall not be affected thereby.” (Code 
ot Civil Procedure, sec. 1073.). This seems to be a direct 
recognition by the legislature of the doctrine that a land- 
lord and tenant are tenants in common of growing crops 
where rent is reserved in a share of the crops and the 
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interest of either subject to levy and sale for the pay- 
inent of debts of the respective parties. 

The supreme court of Kansas, in an opinion in the case 
of Polley v. Johnson, 23 L. R. A. [Kan.] 258, quote para- 
graph 5008 of the Code of that state (part of procedure 
applicable in actions before justices of the peace), as 
follows: “In all cases where any lands may have been 
let, reserving rent in kind, and when the crops or em- 
blements growing or grown thereon shall be levied on or 
attached by virtue of any execution, attachment, or other 
process against the landlord or tenant, the interest of 
such landlord or tenant, against whom such process was 
not issued, shall not be affected thereby; but the same, 
may be sold, subject to the claim or interest of the land- 
lord or tenant against whom such process did not issue;” 
and observe in relation to this and some other para- 
graphs considered in the same connection that “While 
these sections do not reach the case we have under con- 
sideration, we think they show a recognition of what 
we regard as the settled doctrine of the common law,— 
that such growing crops are personal property, subject 
to sale on execution for the debts of the owner; and 
were we to hold a different rule to apply in this case, the 
only class of debtors benefited thereby would be those 
owning both the soil and the crop, for the section of the 
justice’s act just quoted renders the shares of landlord 
and tenant, where that relation exists, both subject to 
levy and sale.” .The question of a levy on the interest 
of a landlord or tenant in growing crops where rent is 
reserved in kind was not directly in issue, but the fore- 
going statement furnishes a very strong indication of 
what might be the conclusion of the court on the subject 
should it be presented. We feel bound to follow the very 
evident intention of the legislators, and must conclude 
that the landlord’s interest in the crops was a leviable 
one; and it results that the judgment of the trial court 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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First Nat. Bank of Sutton v. Grosshans, 


First NATIONAL BANK OF SUTTON, APPELLEE, V. JO- 
HANNA GROSSHANS ET AL., APPELLANTS. 


FILED May 4, 1898. No. 8082. 


1. Married Women: AcTION oN ContTRACT: BURDEN oF PROOF. Ip an 
action on the contract of a married woman, when the coverture 
is established, the burden is on the asserting party to show the 
liability of the wife—that the contract was with reference to or 
with intent to bind her separate property. 


2. : SEPARATE PROPERTY. The evidence in the case at bar ad- 
judged insufficient to show a contract effective in relation to the 


separate property of a married woman. 


APPEAL from the district court of Clay county. Heard 
below before Hastrines, J. Reversed. 


Thomas Ryan and L. P. Crouch, for appellants. 
Thomas H. Matters, contra. 


HarRIson, C. J. 


In this action instituted in the district court of Clay 
county for the appellee, the bank, it was sought to obtain 
a decree that an instrument which was in form a deed 
of conveyance of real estate was in effect a mortgage. 
Its foreclosure was also prayed, that thereby satisfaction 
might be had of an indebtedness evidenced by a promis- 
sory note, the payment of which, it was asserted, was se- 
cured by what was pleaded as a mortgage. It was al- 
leged of the note and its origin that the Grosshans had 
become indebted to one Peter Greiss in sums aggregating 
$800, and on September 1, 1893, executed and delivered 
to him the note pleaded in the action, as showing the 
indebtedness, the enforcement of the payment of which 
was sought herein. It was also stated that on September 
1, 1898, “The said Peter Greiss, applied to this plaintiff 
for the purpose of discounting said note, and the defend- 
ants Johanna Grosshans, William Grosshans, Peter 
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Greiss, and Sophia Greiss, for the purpose of securing 
the payment of said note, at the request of the plaintiff, 
the defendant Johanna Grosshans then being the owner 
of lots 22, 23, and 24, in block 15, in the first addition to 
Sutton, Clay county, Nebraska, her husband, William 
Grosshans, defendant, made, acknowledged, and de- 
livered to one M. L. Leubben, who was then and still 
is the cashier of the plaintiff, a deed conveying said lots 
to said M. L. Leubben, but in fact for and in behalf of the 
plaintiff and for the purpose of securing the indebtedness 
‘represented by said note, and the said Peter Greiss there 
and then, for the further purpose of further securing said 
note, together with his wife, Sophia Greiss, signed said 
deed of conveyance above described, and the said Peter 
Greiss there and then guarantied the payment of said 
note, as shown by the true and certified copy thereof, in 
words and figures following: 

“For value received I hereby guaranty the payment 
of the within note, and waive demand, protest, and notice 
of non-payment thereof. PETER GREISS.’ 

“ifth—And in consideration of the foregoing the 
plaintiff then and there discounted said note for said 
Peter Greiss, loaning him money thereon and extending 
him credit to the amount set forth in said note.” 

The property described in the deed was of record, and, 
in fact, of the estate of Henry and Elizabeth Hoffman, 
deceased, of whom Johanna Grosshans was one of the 
heirs. The estate was in process of administration, and 
the property was in possession of the administrator, and 
no distribution had been made at the time of the execu- 
tion of the deed nor the commencement of this suit. The 
pleas for Johanna Grosshans were coverture, that the 
note was evidence of a debt of the husband, for the pay- 
ment of which she was in no manner or degree liable; 
that for her signature to the note there was an entire 
lack of consideration; that it was not made with refer- 
ence to her separate property, trade, or business, and 
neither she nor her separate property derived any benefit 
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therefrom. There was in each of the answers denials 
that the deed had been given as, or was in fact, a mort- 
gage. In the district court there was a decree in favor 
of the bank, of which the following is an excerpt: “That 
on the 1st day of September, 1893, the said Johanna 
‘Grosshans and William Grosshans made, executed, and 
delivered. to Peter Greiss their said promissory note for 
$800, as described in said plaintiff’s petition. and that 
on the same day the said Peter Greiss discounted the said 
note and sold the same to the said plaintiff, and that the 
said Johanna Grosshans, being then the owner of lots 22, 
23, and 24, in block 15, in the first addition to Sutton, Clay 
county, Nebraska, she, together with her husband, Will- 
iam Grosshans, for the purpose of aiding in the negotia- 
tion of said notes and to secure the said debt when it 
Should become due, made, acknowledged, and delivered to 
M. L. Leubben, who was then the cashier of the bank of the 
plaintiff, a certain deed conveying the said lots above 
mentioned to the said M. L. Leubben, and while said 
deed was absolute in form it was made for the purpose 
of securing the indebtedness above stated and to be and 
operate as a mortgage for said purpose, and that for 
further securing said note the said Peter Greiss and 
Sophia Greiss, his wife, signed said deed of conveyance, 
above described, and the said Peter Greiss then and there 
‘guarantied the payment of said note as stated in said 
plaintiff’s petition.” 

From the foregoing it is apparent that the decree was 
predicated on a finding of the truth of the facts alleged 
in the petition relative to the execution and delivery 
of the instrument in suit, the purposes of its creation, 
apd the consideration therefor. It will no doubt have 
been noticed that the note was in terms payable to Peter 
‘Greiss, and the grantee named in the deed in question 
‘was M. L. Leubben, and there was no apparent connection 
between the two instruments. A careful examination 
of the evidence convinces us that it is wholly insufficient 
to sustain the finding to the extent it involves and ap- 
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plies to Johanna Grosshans, that she executed the deed 
as a mortgage to aid in the negotiation or sale of the 
note to the bank, or to secure the payment of the note 
to Peter Greiss, or to establish that the deed was exe- 
cuted by her as or for other than was disclosed by its 
face. After her coverture was shown, the burden was. 
on the appellee to show the liability of the married 
woman—that the contract was entered into by her with 
the intention to bind her separate estate. (Grand Island 
Banking Co. v. Wright, 53 Neb. 574; Stenger Benecolent 
Ass’n v. Stenger, 54 Neb. 427; State Nat. Bank of Lincoln 
v. Smith, 55 Neb. 54.) This burden was not borne; the 
proof was not produced; hence the finding was errone- 
ous and the decree based thereon must be reversed. 
With the issues as presented by the pleadings the evi- 
dence was insufficient to support the decree. 


REVERSED AND REMANDED. 


Sara FEF. HEFFLEY V. ERNEST HUNGER. 
Fitep May 4,1898. No. 8068. 


1. Fraudulent Conveyances: BurRpEN or Proor. If a mortgage of: 
chattel property executed and delivered by one relative to an- 
other, ostensibly to secure the payment of a past due indebtedness,. 
which, if effectual, will deprive creditors of the mortgagor of sat- 
isfaction of their just dues and claims, is attacked as fraudulent,. 
it devolves upon the party who seeks to assert rights under and 
by virtue of it to establish the bona fides of the transaction evi- 
denced by the instrument—not only that the debt alleged to have- 
been secured was a true one, but that the other parts of the trans- 
action were with an honest intent and in good faith. 


2. Review of Instructions: HarMLEess Error. Objections to instruc- 
tions considered, and veld not available. If any errors were indi- 
cated, they were without prejudice to the rights of the com- 
plainant. 


2 Replevin: VeErRpIcT. The verdict in this, a replevin action, held 
sufficient. 


baal | 
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4. Fraudulent Chattel Mortgage. Evidence determined sufficient ta 
sustain the verdict. 


Error from the district court of Lancaster county. 
Tried below before TipBurs, J. Affirined. 


The facts are stated in the opinion. 


M. M. Starr and Lamb, Adams & Scoft, for plaintiff in 
error: 

When the existence of the debt was shown, and it 
was shown that the mortgage was given to secure that 
debt, then the burden was upon the defendant to show 
that the mortgage was fraudulent; and it was error to in- 
struct the jury that that burden was upon the plaintiff. 
(Hocy v. Pierron, 30 N. W. Rep. [Wis.] 692.) 


Harwood, Ames & Pettis, contra. 


HaRRISON, C. J. 


Clarence I. Heffley was engaged in business as a mer- 
chant tailor in the city of Lincoln, and on August 11, 
1893, executed in favor of his mother a chattel mortgage 
on all his business stock, fixtures, and tvols, and two 
or three days subsequent to the execution of the mort- 
gage delivered it to the attorney or agent for his mother 
in the city to which we have referred, she then being 
in another state. At a later date writs of attachment 
were obtained to issue by some creditors of the son and 
were placed in the hands of the defendant in error, then 
a constable, for service and were by him levied on the 
property described in the mortgage or a portion thereof. 
The plaintiff in error brought this, an action of replevin, 
to recover the possession of the property, and the main 
issue litigated was of the mortgage to the mother, 
whether it was bona fide or fraudulent. The jury by its 
verdict determined it to be the latter, and the judgment 
of the court was in accord with the verdict. 

It is urged for plaintiff in error that the trial court 
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erred in paragraphs numbered 3 and 4 of its charge to 
the jury in its statements therein that it devolved on the 
plaintiff to show that the transaction of mortgage by 
the son to her was of honest intent and purpose and in 
all respects in good faith; and it is argued in this con- 
nection that the debt or a portion of it, for the payment 
of which the mortgage was in terms a security, was 
shown to have been a true indebtedness; that when this 
was done the burden of proof or the good-faith char- 
acter of the transaction was no longer with the plain- 
tiff, but shifted to the defendant, and it was then for 
him to establish by a preponderance of evidence that it 
was fraudulent. In support of the doctrine to which we 
have just referred, an opinion of the highest court of an- 
other state than this is cited, in which it is announced, 
but this we cannot follow. It is the rule of this court on 
this subject, in regard to transactions between relatives 
of the nature and effect as to creditors of the party whose 
conveyance is attacked, of the one herein in question, 
that it devolves on the party who asserts and relies 
thereon to establish the bona fides of the transaction in all 
particulars and elements inclusive of the indebtedness. 
(Bartlett v. Cheesebrough, 23 Neb. 767; Plummer v. Rummel, 
26 Neb. 147; Carson v. Stevens, 40 Neb. 112; Fisher v. 
Herron, 22 Neb. 185; White v. Woodruff, 25 Neb. 803; 
Steinkraus v. Korth, 44 Neb. 777.) The paragraphs of the 
instructions were not open to objections but stated the 
proper rule; hence the assignments of error as to them 
must be overruled. 

It is contended that the trial court erred in instruction 
nunibered 7, or in a portion of it which contained the 
statement, “In this case it appears from the evidence 
and admissions of the plaintiff in open court that the 
mortgage under which the plaintiff claims was of a 
much greater amount than that actually due plaintiff 
from the mortgagor;” that this was not warranted by the 
- testimony on the subject of the indebtedness of the son 
to the mother. While it possibly might have been better 
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to have avoided a positive assertion, such as the court 
made, yet it embodied the only reasonable conclusion 
which could be drawn from the entire evidence in regard 
to the matter of which the statement was made, and that 
it was so stated we cannot believe was prejudicial to the 
rights of the complainant. 

Paragraph 6 of the charge to the jury was pertinent 
and applicable to the issues in view of the evidence ad- 
duced, and when read and construed in connection with 
the other instructions. 

Of instruction numbered 8 it is complained that it was 
improper, in that it informed the jury that there was 
testimony which tended to show a certain designated 
fact. There was testimony of the nature and effect indi- 
cated by the statement, and there was no error in the 
use of the language employed in the connection in which 
it was used by the court. 

Instruction numbered 11, of which complaint is made, 
was proper in view of all the testimony on the subject 
to which it related—the authority of the party therein 
named to act for the plaintiff in error in the transaction 
involved in this litigation. 

It is contended that instruction 18 was erroneous. 
This instruction was one in relation to the form and sub- 
stance of the verdict for defendant. It is also urged that 
the verdict was not in conformity to the requirements 
of the law. The verdict was as follows: “We, the jury, 
duly impaneled and sworn in the above entitled cause, 
do find that the right of property and right of possession 
of the property in controversy herein, at the time of the 
commencement of this action, was in the defendant, and 
we assess the present value of the defendant’s interest 
in said property at the sum of $586.15. We also assess 
the damages sustained by said defendant by reason of 
the wrongful detention of said property at the sum of 
one cent.” Whether paragraph 138 of the instructions 
was in all its statements and directions technically cor- 
rect, we need not decide. It submitted to the jury the 
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question of the value of the property in controversy. It 
is true it told the jury to determine the present value, 
and it is insisted it should have been the value at 
the commencement of this action; but, if an error, this 
could not have prejudiced the rights of plaintiff in error, 
as it was established and undisputed that the value 
was considerably less at the time of the trial than at the 
commencement of the action; and, if the jury was in- 
fluenced to any extent by this portion of the instruction, 
it must have resulted favorably to plaintiff in error. 
The jury returned a verdict in which the right of posses- 
sion was determined in the defendant, and fixed the value 
of his interest at a stated sum which it is not contended 
was, and was not, in fact, in excess of the value of de 
fendant’s interest in the property. The verdict was in 
form and substance sufficient. (Connelly v. Edgerton, 22 
Neb. 82; Harle v. Burch, 21 Neb. 711.) The value of de- 
fendant’s interest as fixed by the jury did not exceed 
what that body was sustained, by the evidence, in finding 
was the value of the property. 

It is also argued that the verdict was not supported 
by sufficient evidence. We do not deem it necessary to 
enter upon a discussion of the evidence in detail herein. 
We have examined it and must conclude that while a 
contrary verdict might not have been disturbed as with- 
out support in the evidence, there was sufficient thereof 
to sustain the one rendered, and it will be allowed to 
stand. The judgment of the district courtis — 


AFFIRMED. 
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Chicago, B. & Q. R. Co. v. Klein. . 


CHICAGO, BURLINGTON & QuINCcY RAILROAD COMPANY, 
APPELLEE, V. JACOB KLEIN, TREASURER OF GAGE 
COUNTY, APPELLANT. 


FILED May 4, 1898. No. 9160. 


Counties: TAxaTION: Lryrit.Tion. Approval of and adherence to the 
views expressed in a former opinion in this cause announced, the 
decree of the trial court reversed, and the action dismissed. (For 
prior decision see Chicago, B. & Q. R. Co. u. Klein, 52 Neb. 258.) 


REHEARING of case reported in 52 Neb. 258. Former 
decision sustained. 


Samuel Rinaker, R. W. Sabin, and R. 8. Bibb, for appel- 
lant. 


Charles F. Manderson, EF. R. Duffie, J. W. Deweese, James 
E. Kelby, and A. Hazlett, contra. 


HaRRISON, C. J. : 


After the county of Gage had adopted and perfected 
township organization, in the regular course of affairs 
of the county and township governments, there were as- 
sessed by the county authorities on the property of the 
vailway company certain taxes for county purposes, not 
in excess in the ageregate of fifteen mills on the dollar, 
or the maximum which they could assess.. There had 
been for and in each of the townships in which there 
was situated property of the company an assessment, 
in the manner prescribed by law, of taxes on such prop- 
erty, not to exceed seven mills on the dollar of valuation, 
the limit provided by law. Aggregated, however, the 
township assessment and the county assessment ex- 
ceeded fifteen mills on the dollar. The company denied 
the right of collection of the amount in excess of fifteen 
mills and instituted and prosecuted to a successful ter- 
mination this action in the district court of said county 
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to restrain the county treasurer from the collection of 
such excess. The cause was by the treasurer appealed 
to this court, and, as the result of a hearing, the decree 
of the district court was reversed and the cause dis- 
missed. (See opinion reported in 52 Neb. 258.) A, motion 
for a rehearing on the part of the company was sustained 
and there have been a reargument and a second submis- 
sion. We have again carefully examined and considered 
the points in controversy and are satisfied that the de- 
terminations of them announced in the former decision 
have in their support the sounder reasons than have or 
can be urged in favor of the contrary ones which we have 
been asked to adopt, and that the conclusions of the 
opinion to which we have referred were correct and right. 
The subjects involved and presented were so thoroughly 
reviewed in the prior decision that we deem it wholly un- 
necessary to again discuss them here. We approve and 
adhere to the views there expressed. It follows that the 
decree of the lower court is reversed and the action dis- 
missed. , : 
JUDGMENT ACCORDINGLY. 


NorvVAL, J., dissenting. 


I dissent from the foregoing opinion. I adopt the views 
expressed by Brace, J., in delivering the judgment of the 
court in State v. Wissourt P. R. Co., 123 Mo. 72. 


FARMERS & MERCHANTS STATE BANK OF BEATRICE, AP- 
PELLEE, V. JAMES ‘THORNBURG, APPELLANT, ET AL. 


Fitep May 4, 1898. No. 8083. 


Vendor and Vendee: Contracts: STRIcT FoRECLostRE. A decree of 
strict foreclosure of contracts of sale and purchase of real estate 
or forfeiture of the vendee’s rights thereunder will be accorded 
only by reason of the existence of peculiar and special facts and 
circumstances. Applications for relief of the nature just indi- 
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cated are addressed to the sound legal discretion of the court and 
will be granted if it would be inequitable and unjust to refuse 

. them. The rule announced in Harrington v. Birdsall, 38 Neb. 176, 
approved and applied. 


APPEAL from the district court of Gage county. Heard 
_ below before Bascock, J. Reversed. 


#. O. Kretsinger, for appellant. 
L. W. Colby and George A. Murphy, contra, 


HARRISON, C. J. 


On June 6, 1892, the appellant James Thornburg pur- 
chased of J. R. Sherman a lot in the city of Beatrice and 
agreed to pay therefor the sum of $2,000, of which he 
then paid $200, and contracted to pay of the principal the 
sum of $15 on the first of each and every succeeding month 
thereafter and $6 as interest, which made the total of the 
amounts to be paid monthly $21, this to continue until 
the payments should operate an extinguishment of one- 
half the agreed indebtedness and the interest, when a 
deed was to be executed and delivered to the purchaser, 
he to execute and deliver to the grantor a mortgage on 
the real estate to secure the payment of the balance of 
the purchase price. The contract of sale and purchase 
was evidenced by a written instrument in which the 
terms were fully stated, and it was further provided that 
the purchaser should pay all taxes assessed against the 
lot subsequent to the date of the contract of sale, and 
that insurance should be obtained on any buildings on 
the premises and continued during the existence of the 
agreement of purchase, the same to be for the benefit 
of the vendor, such fact to appear by clause in the policy 
to that effect. It was also of the agreement that time 
as to its stipulated payments was of its essence, and any 
default in them, or other conditions or requirements of 
performance of acts on the part of the purchaser, should 
work a forfeiture of all his rights in the premises; and 
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to further enforce the agreement the vendor, at his elec- 
tion, might proceed to recover possession of the property. 
On December 22, 1894, the appellee filed its petition in 
the district court of Gage county, in which it pleaded 
that, as assignee of the vendor, it was owner of the con- 
tract between James Thornburg and J. R. Sherman and 
eutitled to demand its enforcement, and also that the 
legal title to the real estate had been duly conveyed to 
the appellee; that there had been paid by the vendee, 
in accordance with the terms of the agreement, the cash 
payment of $200 at the inception of the sale and the re- 
quired monthly installments from July 1, 1892 to June 
19, 1894, inclusive, and the interest payments for the 
months of July, August, and September, 1894, and a fail- 
ure to pay any other or further of the installments of 
principal or interest. It was further alleged that there 
had been a failure on the part of the vendee to comply 
with the provisions of the contract relative to insurance 
and payment of taxes. A forfeiture of appellant’s rights 
under the contract was demanded, and that appellee be 
placed in possession of the property involved; or within 
the view of such an action as is frequently taken—that 
it is one of foreclosure as of a mortgage—the relief herein 
sought and accorded (for appellee was successful) may 
not inaptly be denominated a “strict foreclosure.” The 
appellant admitted the contract and its provisions as 
pleaded by appellee, except in relation to insurance and 
taxes; as to these, and a failure to perform as alleged in 
the petition, there were on his part denials. He also 
pleaded and established by undisputed testimony that for 
the times of his delinquency in payments demanded by 
the letter of the contract occurrences which he was unable 
to control or shape differently had made it impossible 
for him to meet the demands of the agreement in accord- 
ance with its exact requirements; that any default on 
his part in a'strict performance of the contract was not 
intentional, but could not have been otherwise. These 
matters, while probably not in and of themselves suffi- 


ol 
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cient to move a court to refuse the enforcement literally 
of the agreement, were to be considered in connection 
with other facts, if any proved, which were to be influ- 
ential in the final adjudication of the questions in litiga- 
tion. It was also pleaded for appellant that the property 
was of the value of at least $2,000. 

In the opinion in the case of Harrington v. Birdsall, 38 
Neb. 176, wherein a decree of strict foreclosure or of 
forfeiture of right under a contract of sale of land was 
affirmed, it was stated: “The remedy by strict foreclos- 
ure of land contracts cannot be resorted to in all cases. 
The remedy being a harsh one, courts of equity will 
decree a strict forecloswre only under peculiar and special 
circumstances. Applications of that character are ad- 
dressed to the sound legal discretion of the court, and 
they will be granted in cases where it would be inequi- 
table to refuse them. If the vendee or purchaser has not 
been guilty of gross laches, nor unreasonably negligent . 
in performing the contract, a strict foreclosure should 
be refused on the ground that it would be unjust, even 
though the vendee may have been slightly in default in 
‘making of a payment. So, for the same reason, a strict 
foreclosure will be denied where the premises have 
greatly increased in value since the sale, or where the 
amount of unpaid purchase money is much less than the 
value of the property. On the other hand, if the vendee, 
without sufficient excuse, fails to make his payments ac- 
cording to the stipulations of his contract, and for an un- 
reasonable time remains in default, the vendor may have 
a strict foreclosure of the contract for the sale and pur- 
chase of the land, unless some principle of equity would 
be thereby violated.” In the syllabus this appears: 

“Courts of equity will decree a strict foreclosure [of 
iand contracts] only under peculiar and special circum- 
stances. Applications of that character are addressed 
to the sound legal discretion of the court, and they will 
be granted in cases where it would be inequitable and 
unjust to refuse them.” 

54 
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Within a proper application of the foregoing doctrine, 
und to which we again give our unqualified approval, 
the decree herein was inequitable and not warranted 
by the facts. The appellant had paid at the execution 
of the contract $200 of the agreed purchase price of the 
property, and for each of twenty-four succeeding months 
had paid $15 on balance of the principal sum or price 
and $6 as interest, and for each of three more mouths 
had made the interest payment of $6; had paid of the 
principal $560 and of interest $162, or in the aggregate 
$722; had been but a very short time in default when 
this action was commenced, and this not intentionally, 
but unavoidably. 

At the time of the trial some of the witnesses placed 
the value of the property at from $1,200 to $1,500, and 
one at about $2,000, from which it may be said that it 
had possibly depreciated in value considerably since the 
. time of the sale, with a conflict of the testimony as to 
whether this was a fact or whether it was worth any 
appreciable sum less than when purchased by appellant. 
It is true that it was shown that the appellant had not 
paid the taxes and had not at all times kept the buildings 
of the property insured, but, all the facts and circum- 
stances considered, and in this connection the reasons 
shown for the appellant’s failure to strictly comply with 
the contract, there were not presented sufficient grounds 
_ for a decree of forfeiture or strict foreclosure. The de- 
cree of the district court is reversed and the cause re- 
nanded with leave to the appellee to amend the prayer of 
the petition to ask an ordinary foreclosure, which would 
have been and will be proper on the facts as shown. If 
this is not desired, then a dismissal of the action will be 
correct. 


JUDGMENT ACCORDINGLY, 
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RopneEY K. JOHNSON V. JOSEPH B. BARTEK, SHERIFF. 
FILED May 4, 1898. No. 8053. 


1. Executions: LEvy oN EXEMPT PROPERTY: APPRAISEMENT, Where 
the sheriff makes a levy upon personal property, and the debtor 
files, under oath, the inventory required by section 522 of the Code 
of Civil Procedure, it is the duty of such officer to call to his as- 
sistance three disinterested freeholders of the county where the 
property is situate, who, after being sworn by said officer, shall 
determine the cash value of the property. 


Where the officer calls two appraisers only, 
the appraisement made by them is of no validity, and affords the 
officer no. protection in releasing and surrendering the property 
to the judgment debter. , 


2. 


fe} 


ERROR from the district court of Saunders county. 
Tried below before WHEELER, J. Reversed. 


Clark & Allen, for plaintiff in error, _ . 
Good & Good, contra. 


Norval, J. 


_ This action was brought against the sheriff of Saun- 
ders county to recover damages for the alleged wrong- 
ful releasing of certain property seized by his deputy 
under an order of attachment. A verdict, under the 
directions of the court below, was returned in favor of 
the defendant, and the plaintiff seeks a reversal of the 
judgment entered thereon. 

‘The facts are as follows: On August 10, 1893, plaintiff 
instituted an action on a promissory note against George 
B. Scott, before a justice of the peace of Saunders county, 
and at the same time sued out an order of attachment 
on the ground that Scott was a non-resident of the state. 
The attachment writ was levied by the officer npon cer- 
tain personalty belonging to Scott, and the latter, on 
August 17, 1893, filed with the justice an inventory of 
all his personal property. Subsequently he filed a motion 
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to dissolve the attachment on two grounds: First, the 
attachment affidavit was untrue; second, that the goods 
were not liable to attachment, being specifically exempt 
by statute. This motion was overruled, and the main 
case was continued until November 4, when plaintiff re 
covered judgment against Scott, and the attached prop- 
erty was ordered sold. On the same day the attachment 
debtor filed with the justice, and also with the sheriff, 
a schedule of all of his personal estate, together with 
a sworn statement that the same was complete and cor- 
rect, and that he was then a resident of the state, the 
head of a family, and did not possess town lots or houses 
subject to exemption as a homestead under'the laws of 
this state. The sheriff called to his assistance two free- 
holders of the county, who appraised the property de- 
scribed in the schedule at $74, whereupon the attached 
goods were released by the officer, and delivered to Scott. 
- Section 522 of the Code of Civil Procedure provides: 
“Any person desiring to avail himself of the exemption 
as provided for in the preceding section, must file an in- 
ventory under oath, in the court where the judgment is 
obtained, or with the officer holding the execution, of 
the whole of the personal property owned by him or them 
at any time before the sale of the property; and it 
shall be the duty of the officer to whom the execution is 
directed to call to his assistance three disinterested free 
holders of the county where the property may be, who, 
after being duly sworn by said officer, shall appraise 
said property at its cash value.” The defendant did not 
comply with the foregoing provision in appraising the 
property mentioned in the inventory, since he only called 
to his assistance two freeholders of the county, instead 
of three as required by said section of the Code. If a 
lawful appraisement could be made with the aid of two 
freeholders of the county, the sheriff could likewise dis- 
pense with the calling of any appraisers and make the 
appraisement himself. This he cannot do. The pr-- 
vision of the statute is mandatory, and the officer, :. 
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protected, must comply therewith. It is very evident 
that the action of the sheriff in releasing and returning 
the attached property to Scott was wrongful and wholly 
unauthorized. The officer had no right to release the 
property as exempt without causing an appraisement 
to be made in the mode provided by law. 

The conclusion reached makes unnecessary an exam- 
ination of the questions discussed by counsel. The trial 
court erred in directing a verdict in favor of the defend- 
ant, and the judgment is reversed and the cause re- 
manded for a new trial. 


REVERSED AND REMANDED. 


MARSHALL FIELD ET AL. Vv. S. P. MorsE & COMPANY BT AL. 
FILep May 4, 1898. No. 8054. 


1. Sales: FALSE REPRESENTATIONS: RESCISSION: EVIDENCE. To entitle 
one to rescind a contract of sale on the ground that he was in- 
duced to enter into the same through the false representations of 
the other party it is unnecessary to establish that the parity mak- 
ing the representations at the time knew they were false and 
untrue. 


: REPLEVIN. Where goods are sold upon credit 
obtained by the fraudulent representations of the vendee as to a 
past or existing fact, the vendor may rescind the sale and replevy 
the goods within a reasonable time after the fraud is discovered. 


ERRorR from the district court of Douglas county. 
Tried below before AMBROSE, J. Reversed. 


Montgomery & Hall, for plaintiffs in error. 
Parke Godwin and HE. R. Duffie, contra. 


NoRVAL, J. 


In the latter part of March, 1893, plaintiffs sold and 
delivered to S. P. Morse & Co. a quantity of merchandise. 
In April following plaintiffs instituted this action of 
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replevin in the court below to recover the goods so sold. 
There was a trial to a jury, which resulted in a verdict 
and judgment for the defendants, and plaintiffs have 
prosecuted a petition in error. 

Plaintiffs are partners engaged in the wholesale busi- 
ness in Chicago under the name and style of Marshall 
Vield & Co. They predicate the right to maintain this 
suit upon the ground that they were induced to make 
the sale of the goods in controversy by reason of certain 
false representations of the defendants, which, it is in- 
sisted, gave the plaintiffs the right to rescind the sale 
and recover the goods. The defendants deny that they 
made any false representations to the: plaintiffs. S. P. 
Morse had been for several years engaged in the dry 
voods business in the city of Omaha, but some time prior 
to 1893 he went out of business. In January of that year 
he attempted to organize a corporation in the name of 
S. P. Morse & Co. for the purpose of embarking in the 
dry goods business again in said city. Under date of 
January 11, 1893, articles of incorporation were pre- 
pared, which were signed by 8S. P. Morse, Richard T. 
Allen, and John M. Daugherty, published, and filed for 
record in the office of the county clerk of Douglas county. 
The authorized capital stock of the company was stated 
in the articles to be $40,000, in shares of $100 each. No 
part of the capital stock of the proposed corporation 
was subscribed or paid, and the officers for which pro- 
vision was made in the articles of incorporation were 
never chosen. In March, 1893, S. P. Morse went East, 
where he purchased goods on credit aggregating in value 
more than $30,000, of which goods to the value of more 
than $3,500 were obtained on time from plaintiffs. Evi- 
dence was introduced tending to show that prior to the 
sale of the goods here in dispute Mr. Morse, for the pur- 
pose of obtaining credit, made statements to L. W. Me- 
Connell, credit-man for the plaintiffs, substantially as 
follows: That S. P. Morse & Co. was a corporation to be 
composed of S. P. Morse, J. M. Daugherty, and Robert 
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T. Allen; that the capital of the company was $40,000; 
that for the present there would be paid in $25,000; that 
the contribution of Morse and Allen was merely nominal; 
that the money was to be supplied by M1. Creighton, con- 
nected with the First National Bank of Omala, but as 
Mr. Creighton did not wish to be known in a mercantile 
connection, the stock would be taken in the name of his 
private secretary, Mr. Daugherty; that Mr. Creighton 
was a ereat friend of Mr. Morse and had arranged the 
lease of the building that he was going to occupy and 
desired him to take the adjoining building, in which 
case Mr. Creighton would put in more money; that his 
rental of the building which he had leased was $2,700 a | 
year for three years; that he had leased part of the sec- 
ond floor to one Bliss at $150, and that he had leased a 
glove privilege on the first floor to another person at 
$100 a month, making an income from the subleases of 
43.000, with free steam heat. There was also introduced 
on the part of plaintiffs evidence tending to show that 
they relied upon said representations, and had the same 
not been made, the goods in dispute would not have been 
sold; that while Daugherty signed the articles of incor- 
poration he never agreed to subscribe or take any stock 
in the proposed incorporation, never paid any money 
into the concern, nor agreed so to do; that Mr. Creighton 
was not interested in the proposed corporation, and 
never promised or agreed to put any money into the busi- 
ness, and was not in any way associated with S. P. Morse 
& Co. or S..P. Morse; that, in fact, S. P. Morse & Co. 
had no legal corporate existence. The evidence on be- 
half of defendants tended to establish that no false repre- 
sentations of existing facts or conditions, or of past 
events, were made by Mr. Morse to plaintiffs, but that 
the statements were merely expressions of an opinion 
in regard to future events made in good faith. In this 
condition of the proofs the learned trial judge gave the 
following, among other instructions, to the jury upon 
his own motion: 
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“3. You are instructed that, before the plaintiffs can 
rescind the contract of sale and recover the goods in 
controversy herein, they must show you by a preponder- 
ance of the evidence the following facts: (1) That S. P- 
Morse, acting for the defendants S. P. Morse & Co., made 
the statements and representations concerning the finan- 
cial condition of the defendants substantially as set out 
in the petition; (2) that these representations, or some 
one or more of them, were false; (3) that the said S. P. 
Morse knew them to be false at the time they were 
made; (4) that the plaintiffs were induced by said state- 
ments and representations to make a sale of the goods 
to the defendants, and would not have parted with the 
’ goods except for their belief in their truth. 

“4, It is not enough for the plaintiffs to show that 
false statements regarding the financial condition of the 
defendants were made to them. They must go further 
and show that such statements were made fraudulently, 
—that is, that they, or some one or more of them, were 
untrue,—to the knowledge of Morse, and that he made 
such statements, or any of them, to induce the plaintiffs 
to make the sale of their goods. If Morse, whom it is 
claimed made the representations, did in fact make them, 
in form and substance as claimed by the plaintiffs, then 
it must further appear that he knew at the time that the 
facts were contrary to his statements. If he believed and 
had reason to believe that said representations were true, 
then no rescission of the contract can be had, and this 
action cannot be maintained. 

“5. It is the theory of the law never to impute fraud 
where the facts and circumstances on which it is predi- 
cated may be consistent with. honesty of intention. In this 
case, therefore, if, after a careful consideration of all 
the evidence, you can reasonably reconcile it with the 
theory of the defendant’s innocence of an attempt to 
defraud, it will be your duty to adopt that theory rather 
than to impute to him an intent to wrong the plaintiffs. 
Ir is only when the acts and statements shown cannot 
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be reconciled with honesty of purpose on his part that 
you should impute to him a dishonest purpose. 

“6. To constitute fraud in the purchase of goods there 
must be an intent on the part of the purchaser to cheat 
the vendor, or do some act the necessary result of which 
would be to cheat and defraud him. If, therefore, you 
find, from the evidence, that Morse did not intend by 
any statement made by him to the plaintiffs to cheat 
or defraud them, if he acted in good faith, believing what | 
he said to be true, and in the honest conviction that the 
goods purchased could and would be paid for when the 
credit extended had expired, from the source represented, 
then and in such case no fraud can be imputed to him, 
and you must find for the defendants.” 

It is the settled law of this state that to entitle a party 
to relief on the ground of false representations it is not 
necessary for him to allege or prove that the party mak- 
ing them at the time knew they were false; in other 
words, whether the defendant acted in good faith or not 
is immaterial. (Phillips v. Jones, 12 Neb. 2138; Foley v. 
Holtry, 438 Neb. 183; Hoock v. Bowmun, 42 Neb. 80; John- 
son v. Gulick, 46 Neb. 817.) Each of the foregoing para- 
graphs of the charge of the court was erroneous and 
violated the principle asserted in the foregoing cases, 
inasmuch as the plaintiffs’ right to recover in this action 
was made to depend upon the question whether Morse 
made the representations relied upon for a rescission 
of the sale in good faith, believing them at the time to be 
true. The right to rescind in no manner depended upon 
the proof of scienter. The rule is that where goods are 
sold upon credit obtained by material fraudulent rep- 
resentations of the vendee, the vendor may rescind the 
sale and replevy the goods within a reasonable time 
after the discovery of the fraud. (McKinney v. First Nat. 
Bank of Chadron, 36 Neb. 629; Work v. Jacobs, 35 Neb. 
772; Farwell v. Kloman, 45 Neb. 424; First Nat. Bank of 
Chadron v. McKinney, 47 Neb. 149.) 

These instructions are conceded to be erroneous by 
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eounsel for defendants, but it is argued that the judg- 
ment should not be reversed on account of the vice in 
the charge, for the reason that there was a complete 
failure to establish that Mr. Morse made any misrepre- 
sentations to plaintiffs, or to Mr. McConnell, their credit- 
man, of a single fact or condition then existing. It is as- 
serted that the statements of Mr. Morse were not of 
matters of fact, but were the mere expressions of opinion 
in regard to matters wholly in the future. It is true 
some of the representations imputed to Mr. Morse should 
be classed as mere expressions of opinion and are want- 
ing in the essential element which constitutes a fraud. 
But there is evidence tending to show that some of the 
false representations related to a present or past state 
of facts and not to future events alone, as that the S. P. 
Morse & Co. was a legal, existing corporation, and that 
Mr. Morse had arranged with Mr. Creighton to supply 
the money necessary to carry on the venture, That Mr. 
Morse so represented to plaintiffs is a legitimate infer- 
ence drawn from the evidence, and such statements were 
of matters material to the contract. There being suffi- 
- cient evidence to justify the rescinding of the sale and 
the replevy of the goods, the giving of the instructions 
set out in this opinion was prejudicial error, for which 
the judgment must be reversed and the cause remanded 
for further proceedings. 


REVERSED AND REMANDED. 


Cc. P. JACOBSON V. ROBERT LYNN. 
FILED May 4, 1898. No. 8005. 


1. Trespass: ACTION FoR DAMAGES: VENUE. An action to recover dam- 
ages for trespass upon real estate can be brought alone in the 
county where the lands are situate. 


2. Appeal: JuRisprcrion. A district court cannot acquire jurisdiction 
of a cause if the court from which the appeal was taken had no 
jurisdiction of the subject-matter, 
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Ot 


ERROR from the district court of Knox county. Tried 
below before Ropinson, J. Reversed. 


J.C. Robinson, for plaintiff in error. 
HF. Barnhart and J. H. Berrynian, contra. 


NORVAL, J. 


Robert Lynn brought this suit before a justice of the 
peace in Knox county to recover damages alleged to 
have been sustained by reason of defendant’s cattle tres- 
passing upon plaintiff’s lands described as being situate in 
Cedar county. The defendant appeared before the justice 
and objected to the jurisdiction of the court over the 
subject-matter of the action, which objection was over- 
ruled, and from a judgment rendered against the de- 
fendant in the sum of $35.75, damages and costs, he prose- 
cuted an appeal to the district court. A petition was 
filed therein by the plaintiff praying judgment in the 
sum of $150, for damages to certain described real estate 
in Cedar county. The defendant moved to dismiss for 
the want of jurisdiction of the justice and district courts 
over the subject-matter, which motion was denied, and 
an exception was taken. A trial was had before a jury, 
resulting in a verdict and judgment in favor of plaintiff 
for $1, and to reverse which the defendant prosecutes a 
petition in error. 

The sole proposition presented for consideration is 
whether either the justice of the peace or the district 
court acquired jurisdiction over the subject of the con- 
troversy. Tbe question is one not difficult of solution. 
Section 51 of the Code of Civil Procedure declares: “All 
actions to recover damages for any trespass upon or 
any injury to real estate shall be brought only in the 
county where such real estate is situated,” ete. This 
language is so plain, direct, and unambiguous as not to 
require judicial interpretation. The command of the 
legislature is imperative that an action for trespass upon 
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lands can be instituted alone in the county where they 
are situate. Such an action is not transitory in its na- 
ture, and the courts of one county have no jurisdiction 
to hear, try, and determine a suit to recover damages 
to real estate located in another county. If this is not 
so, the statute quoted is meaningless. The justice of 
the peace had no jurisdiction of the subject-matter of 
this suit, and the district court acquired none by reason 
of the appeal. (Brondberg v. Babbott, 14 Neb. 517.) The 
judgment is reversed and the cause dismissed. 


REVERSED AND DISMISSED. 


Drxon NATIONAL BANK ET AL. V. OMAHA NATIONAL 
Bank. 


FILED May 4, 1898. No. 8056. 


1. Garnishment: REVIEW oF PROCEEDINGS. Proceedings in garnish- 
ment after judgment are reviewable by petition in error, and not 
by appeal. 


2. Proceeding in Error: Time. A proceeding in error must be com- 
menced in the supreme court within one year from the date of the 
judgment or final order sought to be reviewed. 


ERROR AND APPEAL from the district court of Douglas 
county. Tried below before Scort, J. Appellate proceed- 
ings dismissed. 


Byron @. Burbank, for plaintiffs in error. 
Paul Charlton, contra. 


NORVAL, J. 


This was a proceeding in garnishment after judgment. 
From an order of the district court sustaining the gar- 
nishment proceedings on behalf of the Omaha National 
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Bank an appeal was prosecuted to this court by the 
garnishee, Frank E. Moores, and the interveners, the 
Dixon National Bank of Dixon, Dlinois, the Thompson 
National Bank of Thompson, Connecticut, and the Mid- 
dleborough National Bank of Middleborough, Massa- 
chusetts. Subsequently said garnishee and interveners 
filed a petition in error. 

The order of the court below which is now assailed 
was made in a law action, and cannot be reviewed by 
appeal. (Nebraska Loan & Trust Co. v. Lincoln & B. H. R. 
Co. 53 Neb. 246; Nebraska Wesleyan University v. Craig’s 
Estate, 54 Neb. 173; Campbell v. Farmers & Merchants Bank 
of Elk Creek, 49 Neb. 143.) 

The petition in error must be dismissed, since the 
same was filed in this court more than one year subse- 
quent to the making of the order sought to be reviewed. 
(Rogers v. Redick, 10 Neb. 332; Patterson v. Woodland, 28 
Neb. 250; Clark v. Morgan, 21 Neb. 673; Chapman v. 
Allen, 33 Neb. 129; Scarborough v. Myrick, 47 Neb. 794; 
Hansen v. Kinney, 46 Neb. 207; Record v. Butters, 42 Neb. 
786.) 

DISMISSED, 


we 


Prerer FARNEY Vv. HAMILTON COUNTY, 
FILep May 4, 1898. No. 8953. 


1. Petition in Error: Parties. It 1s a firmly established rule 1n this 
state that all the parties to a joint judgment must be made parties 
to a petition in error, as plaintiffs or defendants; and a failure in 
this respect, if seasonably urged, is sufficient ground for the dis- 
missal of the proceeding. 


2. Joint Judgment: Finpines. A judgment otherwise joint in form 
is not rendered several by a finding as to which of the defendants 
is the principal debtor, and which are the sureties. 


8. Petition in Error: Parties: WAIVER or DEFEcT. The mere ac- 
ceptance of service of briefs by a defendant to am error procezding 
is not a waiver of the objection that there is qa defect of parties. 
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Error from the district court of Hamilton county. 
Tried below before SEDGWICK, J. Proceeding in error dis- 
missed. 


Whitmore & Stanley and Matt Miller, for plaintiff in 
error. 


A. W. Agee, contra. 


NORVAL, J. 


This suit was brought by the county of Hamilton 
against Peter I'arney as principal and forty-eight others 
as sureties upon the official bond of said Farney as treas- - 
urer of said county. Upon the issues joined by the 
pleadings there was a trial to a jury, which resulted in 
a joint verdict against all the defendants in the sum of 
$1,128.89. The defendants filed a joint motion for a new 
trial, which the court overruled, and on May 4, 1896, 
judgment was rendered upon the verdict, in form joint 
against all the defendants, for the amount so found by 
the jury. To reverse this judgment the defendant Peter 
Farney alone prosecuted a petition in error to this court, 
he being the only plaintiff in error named; and his co- 
defendants were not made parties to the proceeding in 
this court, nor are their names mentioned in the petition 
in error. On March 11, 1898, the county filed a motion 
to dismiss the petition in error on the ground of defect 
‘of parties, since more than one year has elapsed after 
the rendition of the judgment, and none of the co-defend- 
ants of Iarney have been made parties in this court. 
‘The motion has been submitted for consideration. 

It is well settled that to obtain a review of a joint 
judgment by petition in error all persons shown by the 
record to be substantially interested must be made par- 
ties to the proceeding, as plaintiffs or defendants. (Wolf 
v. dlurphy, 21 Neb. 472; Hendrickson v. Sullivan, 28 Neb. 
790; Andres v. Kridler, 42 Neb. 784; Polk v. Covell, 43 Neb. 
884; Kuhl v, Pierce County, 44 Neb. 584.) The doctrine 
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just stated is not assailed by counsel for plaintiff herein 
as being unsound, but it is argued that the rule cannot 
be invoked in the case in hand for reasons which will 
be hereafter stated. 

It is insisted that the judgment here sought to be re- 
viewed is not joint, but there is a special controversy 
between the county and Farney in which the other de- 
fendants below are not interested; hence it is unnec- 
essary to bring them into this court. This argument is 
based upon the fact that the trial court found that Far- 
ney was the principal debtor and that his co-defendants 
were liable as sureties merely, and it was there deter- 
mined that the judgment should be enforced against the 
principal first, and in the event the amount could not 
be collected from him, then from the sureties. This did 
not constitute separate and distinct judgments, one 
against the principal debtor, and the other against his 
sureties. The judgment as pronounced is joint in 
form and legal effect against all the defendants, in 
favor of the county, with an adjudication in accord- 
ance with the provisions of section 511 of the Code 
of Civil Procedure, determining which of the de- 
fendants is the principal debtor and which are the sure- 
ties. The judgment is as much joint, and all the defend- 
ants will be affected by the adjudication in the appellate 
court to the same extent, as though the defendants had 
all been principal debtors, and the trial court had so 
found. 

It is urged that the motion should not be sustained, 
because Farney, it is alleged, has deposited with the 
clerk of the trial court $1,500 as a protection of the sure- 
ties in case the judgment should be affirmed. <A short 
and complete answer to this is that there is no com- 
petent evidence that the alleged deposit was ever made. | 
There is among the papers in the case a document pur- 
porting to be a receipt by one J. B. Cunningham, clerk 
of the district court, for $1,500; but it is in no manner 
authenticated by certificate of the clerk of the court 
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below as being either original or a copy; hence such 
paper cannot be considered. We must not be under. 
stood as intimating that a deposit of the amount of the 
judgment by Farney would give him the right to prose- 
cute a petition in error without bringing before this court 
all the parties to the judgment. 

It is also insisted that the county has waived its right 
to object to a hearing on the merits by accepting service 
of the briefs of the opposing party without then raising 
the point that there was a defect of parties. The doc- 
trine has been more than once asserted that the submis- 
sion of a cause on the merits in the appellate court, 
without objection that all the parties to a joint judgment: 
had not been brought in by the petition in error, is a 
waiver of such defect. (Consaul v. Sheldon, 35 Neb. 247; 
Curtin v. Atkinson, 36 Neb. 110.) But in no case has this 
court held that the acceptance of service of briefs is a 
waiver of a defect of parties. It certainly could not 
have that effect. A defendant to a petition in error 
has the right to insist, on his first appearance in the ap- 
pellate court, before the final submission is there taken 
on the merits of the cause, that all parties interested in 
either sustaining or reversing the judgment brought up 
for review must be made parties to the error proceeding, 
either as plaintiffs or defendants. It follows that the 
motion to dismiss must be sustained. 

DISMISSED. 


LEOPOLD JAEGGI ET AL. Vv. GEORGE W. GALLEY ET AL. 
FILED May 4,1898. No. 8028. 
1. Conflicting Evidence: Review. A question of fact determined on 


conflicting evidence will not be disturbed upon review. 


2. Rulings on Evidence: ASSIGNMENTS oF Error. An assignment, 
“Errors of law at the trial excepted to at the time,” is insufficient 
in a petition in error to present for review the rulings on the ad- 
mission or exclusion of evidence. : 
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3. Assignments of Error: Niw Trrat. An assignment in a petition in 
error for the denial of a motion for a new trial is bad, which fails 
to specify to which of the several grounds of the motion the as- 
signment applies. 


ERROR from the district court of Platte county. Tried 
below before MARSHALL, J. Affirmed, 


McAllister & Cornelius, for plaintiffs in error, 
Albert d& Reeder, contra. 


NORVAL, J. 


The Columbus Real Estate & Improvement Company 
is a corporation organized under the laws of this state 
for the purpose of buying, selling, and improving real 
estate in Platte county. Its capital stock consists of 
292 shares of $100 each. Leopold Jaeggi and Charles 
Reinke, the plaintiffs herein, are stockholders in said 
corporation, and the latter is a creditor thereof. All of 
the defendants, excepting George Lehman, are the di- 
rectors of the corporation, and the defendants George 
W. Galley and Ingevard Sibbernsen are, respectively, the 
president and secretary thereof. The corporation is the 
owner of the property known as the “Thurston Hotel,” 
being lots 5 and 6, in block 59, in the city of Columbus. 
On June 4, 1894, the defendant George Lehman made a 
proposition to the board of directors to purchase said 
property for $19,000, payable as follows: $11,000 in the 
stock of the corporation, and the purchaser to assume a 
mortgage on the premises for $8,000. At a meeting of 
the stockholders held on June 11 a resolution was 
adopted by them on a majority vote to sell the property 
to Lehman on the said terms proposed by him, and the 
board of directors, at a meeting subsequently held, rati- 
fied said sale and ordered the president and secretary 
to issue a deed to Lehman for said lots upon his surren- 
dering the $11,000 in stuck and assuming the mortgage 
aforesaid. This action was instituted in the court below 
to enjoin the execution and delivery of the deed to Leh- 

56 
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man, and to restrain the threatened cancellation of $11,- 
000 of stock about to be received from him. The court 
below decreed that Lehman was entitled to a deed to 
the property, but restrained the board of directors from 
canceling and retiring the stock of the corporation re- 
ceived by it from Lehman. Plaintiffs have brought the 
record here for review. 

The first argument is that the evidence is insufficient 
to sustain the finding and decree. Relief was sought 
upon the ground that a conspiracy was entered into be- 
tween Lehman and certain of the stockholders and di- 
rectors of the corporation which enabled Lehman to 
purchase the property at a sum much less than its value. 
It is true that the stock was turned in on the purchase 
at par, which cost Lehman a trifle over one-half its face 
value. The testimony, however, tends to show that while 
Lehman, before he submitted a proposition for the pur- 
chase of the premises, had been informed by a number 
of the stockholders that this stock could be obtained at 
fifty-five cents on the dollar, he acquired no option on 
any of the stock, nor did he contract for or purchase any 
portion thereof until after his proposition had been ac- 
cepted by a vote of the stockholders and board of direct- 
ors. The testimony is conflicting, but a perusal thereof 
satisfies us that it is ample to sustain the finding of the 
trial court that no conspiracy existed with respect to 
the purchase of the property in controversy. 

It is insisted in the brief that the court erred in exclud- 
ing the testimony of the witness Sibbernsen offered by 
plaintiffs. This ruling is not sufficiently presented for 
consideration by the petition in error. The errors as- 
signed therein are as follows: 

. The judgment is contrary to the evidence. 

. The judgment is contrary to law. 

. Errors of law at the trial excepted to at the time. 

. The judgment should have been for the plaintiffs. 

. The court erred in overruling plaintiffs’ motion for 
a new trial. 


= 
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Jaeggi v. Galley. 


The first, second, and fourth assignments manifestly 
do not’ present for consideration alleged errors in the 
admission or exclusion of evidence. The third assign- 
ment is insufficient to present to this court for review the 
rulings on the exclusion of testimony. (Fremont, E. & 
M.V. R. Co. v. Root, 49 Neb. 900; Imhoff v. Richards, 48 
Neb. 590; Houston v. City of Omaha, 44 Neb. 63; Murphy 
v. Gould, 40 Neb. 728; Wanzer v. State, 41 Neb. 238.) The 
fifth assignment is too indefinite for consideration, since 
it fails to specify to which of the several grounds stated in 
‘ the motion for a new trial the assignment applies. (Glaze 
v. Parcel, 40 Neb. 732; Wiseman v. Ziegler, 41 Neb. 886; 
Wazw v. State, 43 Neb. 19; City of Chadron v. Glover, 43 Neb. 
732; Pearce v. McKay, 45 Neb. 296; Conger v. Dodd, 45 
Neb. 36; Moore v. Hubbard, 45 Neb. 612; Sigler v. McCon- 
nell, 45 Neb. 598.) 

Plaintiffs cannot be heard to complain of that part 
of the finding which is in favor of Lehman and against 
the board of directors of the corporation. (Burlington 
& M. Rh. R. Oo. v. Martin, 47 Neb. 56.) The decree is 


AFFIRMED. 


INDEX. 


Abatement. See Review, 34. STATUTES, 8. 


Accounting. See PARTNERSHIP, 3. 


1. 


One who, by his answer to a petition for an accounting, 
joins issue on the facts, pleads a counter-claim, and himself 
prays an accounting of all the transactions cannot after- 
wards be heard to allege that the petition did not contain 
averments sufficient to entitle the plaintiff to demand an 
accounting. Morris v. Haas........ Serer Terre rere res Ts 


Certain findings in an accounting between partners set aside 
on review because not sustained by the evidence. Id. 


Actions. See ASSIGNMENTS, 1. Bonps. CoRPoRATIONS, 12. IN- 


1. 


3. 


4. 


JUNCTION, 4. INSURANCE, 28. LIMITATION OF ACTIONS. 
Manpamus. Partizs. STATUTES, 8. 


Upon a buyer’s breach of an executory contract of sale, a 
eause of action for damages arises in favor of the seller. 
Funke v0. Allen. .cccceseseeee alguelbie’s eye's e066 018 85, 0.0.0 '59:60%Gla¢ 6 see's 


Injury to a junior mortgagee’s interest in-chattels may be 
redressed in an action for damages grounded on the facts, 
showing the wrong and resulting injury. Locke v. Shreck.. 


One holding a claim against individual members of a part- 
nership which had assumed the debt may recover judgment 
in a suit against such individuals and afterward intervene 
in an action to dissolve the partnership, and have the judg- 
ment satisfied out of the firm’s assets. Clark v. Hall...... oe 


An action to enforce individual liability of stockholders of 
a bank, for corporate debts, is within the equity jurisdiction 
of the court. German Nat. Bank v. Farmers & Merchants Bank, 


A taxpayer damaged by neglect of a county treasurer who 
failed to furnish a correct statement of taxes, upon request 
therefor, may maintain against the officer an action for the 


damages thus sustained. Johnson v. Finley........0.esseeee 


Administration of Estates. See EXECUTORS AND ADMINISTRATORS. 


Admissions. See INsTRUCTIONS, 1. 


Adverse Possession. 
1. Ordinarily, one who, has been in the actual, open, exclusive, 


adverse, and uninterrupted possession of real estate for ten 

years thereby acquires absolute title to the same. McAl- 

Haster v. Beymer. .ccccsscceeceeee rr errr errr rer 
(805) 


. 578 
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479 


593 


247 
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Adverse Possession—concluded. 

2. To establish title to real estate by adverse possession there 
must have been maintained, by the party asserting title, an 
actual, continuous, notorious, adverse, and exclusive posses- 
sion of the premises, under claim of ownership, during the 
statutory period of ten years. Chicago, B. € Q. R. Co. v. 
BCNAUCODS sks odisie ste sini nie ee sa Ste MO Were aleie bes Maes ete sees 

Affidavit. . : 
Validity of affidavit executed before an officer not permitted 
to take it. Brownell v. Fuller. ccc cccc cece cece e eee eee seeeee 
Agister’s Lien. See BAILMENT, & 
Alibi. See Cromunat Law, 1-3. 
Amendments. See JUDGMENTS, 1. LIMITATION OF ACTIONS, 7. 
PLEADING, 3, 4. STATUTES, 2-6, 


Animals. 


1. Instruction relating to the measure of dainages caused by 
trespassing animals held erroneous for ambiguity. Stcwart 
v. Denuming...........006. Bceicia/ecove oseseary aimvasavehe ie servdo aie ececaceee 


2. Where a village ordinance provides for impounding animals 
found running at large, and fixes certain fees which must 
be paid before the animal will be released, no lien is cre- 
ated for any fees or charges not included within those 
specified. Martin 1. POltz....ccecvevecaccccccscccvsesssevees 


Answer. See PLEADING, 10. 
Antenuptial Contracts. See DowEr. 
Appeal. See REVIEW. 

Appeal Bonds. See REVIEW, 1, 75, 76. 


Appearance, 

Objections to jurisdiction of the person, not appearing on the 
face of the record, may be raised by answer, and the prose- 
cution of appeal or error is not a waiver of such jurisdic- 
tional defense. Mayer v. NEISOM...ccsscrccccacvccscrccccece 


Appraisement. See ExEcuTIONS, 2-5. 
Arguments. See REVIEW, 69. 
Arraignment. See CriwinaL Law, 4-6. 
Assets. See TRUSTS. 


Assignments. See MORTGAGES, 3-6. NEGO®IABLE INSTRUMENTS, 
5-12. 

1. It is proper matter of defense that the alleged assignee of 

the claim in suit is not the owner thereof or the real party 

in interest. Henley v. Fvans....... PORTE ee Te Terry 


. 2 A non-negotiable chose in action in the hands of an assignee 


448 


162 


434 


187 


thereof is subject to all the equities between the original 
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Assignments—concluded, ' 


parties prior to the assignment, but not subject to equities 
of which he had no notice, existing between his assignor 
and a third person. Williams v. Donnelly............0- eeeee 


Assignments of Error. See NEw TRIAL, 2. REVIEW, 2-12. 


Associations. See ESTOPPEL, 3. 


Attachment. See Executions, 4, 5. 
1. Upon the filing of a proper inventory and affidavit an officer 


who seized personalty claimed by defendant to be exempt 
should cause it to be appraised. First Nat. Bank of Neligh 
v. Lancaster..... eine SE Siva eharalalerave, 2 mnt vaidte Wate Sie alare ace arehe, Qiernre esloneiecs 


2. Where a junior mortgagee is without actual possession of 


the mortgaged chattels or the right of immediate possession, 
an officer, under writs of attachment, may lawfully seize 
the property and by a sale in gross dispose of the mort- 
gagor’s reversionary interest. Locke v. ShV€CK.....6.-+ 2000s 


8. Where land is leased for a share of the crops, the landlord 


and tenant are tenants in common of the growing crops 
and the interest of either is a leviable one. Sims v. Jones... 


Attorneys at Law. 
1. The rights and duties of counsel employed to conduct liti- 


gation considered and stated in the opinion. Chicago, B. € 
Q. R. Co. v. Kellogg....... Sede seve arate uiriisr eats ee Sie a sea ear ee 


. One desiring to review rulings as to misconduct of counsel 


must call such conduct to the attention of the trial court at 
the time, ask protection therefrom, preserve it in a bill of 
exceptions with rulings and exceptions, and present the rec- 


193 


467 


472 


769 


128 


ord in the supreme court under an assignment of error. Id. - 


Auditor of Public Accounts. See STATE AND STATE OFFICERS. 


Bailment. See LARCENY, 1. SALES, 9. 
1. 


Where a contract of sale is silent as to place of delivery, 
and the seller delivers the goods to a carrier, consigned to 
buyer, the carrier is the bailee of the person to whom, and 
not by whom, the goods are consigned. WNetmeyer Lumber 
Co. v. Burlington & M. R. R..Co...... SGraies: Sota Wee eens eee 


. One bestowing labor and skill on a chattel bailed to him 


for that purpose, thereby increasing its value, has a lien 
thereon superior to the lien of a prior chattel mortgage. 
Drummond Carriage Co. v0. Mills... ccc ceca nec c eee c eee e eee eeee 


. One bestowing labor and skill on a chattel bailed to him 


for that purpose, thereby increasing its value, may retain 
it until his reasonable charges are paid. Id. 

Lien for repairing a buggy held superior to a chattel mort- 
gage executed before the repairs were made. Jd........... 


. Rules relating to agisters’ liens he/d inapplicable to a lien 


in favor of one who repairs a chattel bailed to him for that 
PUTPOSE. Td. .cceceececcssceesarsececsenessescersseaeeeeaees 
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Banks and Banking. See Corporations,9. TRusts. Usury. 


1. 


S 


A bank occupying a room teased by it from its debtor /.cld, 
under facts stated, not entitled to apply the rent on the 
debt. benedict v. Citizens Bank of Plattsmouth 


. Liability of a bank for failure to collect a draft sent to it 


for collection, where it failed to perform its duties in good 
faith. Dern v. Kellogg... cc ccccc ccc cccccacccucecvsceene eons 


Evidence as to damages for failure of a bank to collect a 
draft sent to it for collection, where it failed to perform its 
duties in good faith, neglected to communicate with the 
drawer, and took all the property of drawee to.secure its 
own claims and those of others. Id. 


In an action to enforce individual liability of stockholders 
of a bank, for corporate debts, the bank is a proper, though 
unnecessary, party. German Nut. Bank v. Farmers & Mer- 
chants Bank ....-....008. bsg Wiaje' eiereyesetate 


Cr Ce 


The amount due from a corporation must be ascertained 
by a court’s finding and judgment before creditors can en- 
force against individual stockholders a liability created by 
section 4, article 11, of the constitution (Miscellaneous 
Corporations), and this rule applies to liability of stoek- 
holders of a bank under section 7 of said article. Jd. 


Bastardy. 
In a prosecution for bastardy the amount defendant, upon 


conviction, shall be required to pay is to some extent within 
the discretion of the trial court, and its judgment will not 
be held excessive upon review, in absence of an abuse of 
discretion. Wurdeman v. Schultz.....cccrceeees oBratiere es was 


Beneficiaries. See TRUSTS. 


Bill of Exceptions. See Review, 13-17. 


1. 


8. 


Authority of a clerk of the district court to settle a bill of 
exceptions may be exercised by his deputy. Brownell v. 
Fuller .occceceecee aed arehere Atos dike cb 9 aleve oes eeiene tie sid sialayelerer Tac 


On motion to quash a bill of exceptions the supreme court 
may receive independent evidence. [d........e.seeeseeeues . 


Objection to a bill of exceptions because it was not pre- 
sented for examination and amendment in the statutory 
period, made for the first time in the appellate court nearly 
two years after filing transcript, and after service of briefs, 
upon the merits, by the party seeking the reversal, comes 
too late. Saunders v. Bates........6.-005 peeectesnves eiveersies 


Necessity of notice of presenting a bill of exceptions for 
allowance. Brownell v. Fuller..... alacd secretes Coc cee reer sesvace 


That defendant in error held a proposed bill of exceptions 


‘longer than the law permitted did not excuse a subsequent 


default by plaintiff in error. Supreme Tent of the Knights 
of Maccabees v. Kreig...cccceccccceccccevanctsaccas Sates ae ata es 
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e.: Assuming, but not deciding, that the absence from the | 


county of both trial judge and clerk during the period 
within which a proposed bill of exceptions should have 
been presented for settlement excused a failure to have 
it settled within that time, still the statutory time began 
te run, under that assumption, from the time of the judge’s 
return, and he was not authorized to allow the bill when it 
was not presented for more than ten days after his return. 
Id. 


97. Defendant in error did not waive his right to move to quash. 


the bill by appearing before the trial judge merely to object 
to its allowance, nor by failing to file the motion until after 
the time had expired within which the plaintiff in error was 
required to file his briefs to the merits, such briefs not hav- 
img been filed. [d......ccccccccccccvccccccccccvccevccescoes 


Bill of Lading. See Satzs, 5. 
Bills and Notes. See NEGoTIABLE INSTRUMENTS. 


Bona Fide Purchaser. See FRAUDULENT CONVEYANCES, 9. Mort 
GAGES, 6. NEGOTIABLE INSTRUMENTS, 2. 


Bonds. See Countries, 4. ELEcTIoNS. INJUNCTION, 2, 3. MUNIOI- 
PAL CORPORATIONS, 3. REVIEW, 1, 75, 76. 

On a contract between a county and a person contracting with 
it for the erection of a court house, he and the sureties on 
his bond, in a suit by one who has not been paid for fur- 
nishing material, may be held liable under a provision im- 
posing on the contractor the duty of paying for the ma- 
terials used. Pickle Marble & Granite Co. v. McClay......eeee 


Books of Account. See EvipENCcE, 1, 2. 


Briefs. See REVIEW, 6, 18-20. 
Effect of acceptance of service. Farney v. Hamilton County.... 


Building and Loan Associations. 
Evidence held to sustain a finding for plaintiff in an action 
against a building and loan association to recover a balance 
due on a mortgage. Continental Building & Loan Ass’n v% 
AUNJUY cecsaceesreces ere ee eee ee eee seeeee see 


Burden of Proof. See CrimInaL Law, 7, 8. FRAUDULENT CON- 
VEYANCES, 7, 9. HUSBAND AND WIFE, 6, 7, 9. PARTNER- 
SHIP, 2. STREET RaILways, 4. 


Carriers. See NEGLIGENCE, 1. SALES, 3-5. STREET RatLways. 

1, A railroad company which issues a through ticket, and so 
contracts to carry a passenger beyond its own terminus, 
constitutes the connecting carrier its agent for the pur- 
pose of performing the contract, and is liable for the neg- 
ligence of such connecting carrier. Omaha & R. V. R. Ca 


De OF OW 20 seats: iar sion cieiwswieisins st © Sina ids wleloiae’eaayelelei oisieie.e einie oXe-Siare 


589 


662 


115 


748 


810 


INDEX. 


‘Carriers—concluded. 
2. By accepting a drover’s free pass a shipper of live stock 


does not become the servant of the railroad company, and 
is not within the fellow-servant rule. Id. 

A shipper traveling on a drover’s free pass and caring for 
his live stock in transit does not assume the risk of the 
earrier’s negligence, but only the dangers resulting from 
his peculiar duties while the railroad is being carefully 
operated. Id. 


. A shipper’ who cares for his live stock in transit and travels 


on a drover’s free pass assumes such risks and inconven- 
jences as necessarily attend upon caring for such stock, and, 
inodified accordingly, the liability of the railroad company 
for negligently injuring him is that of a common carrier 
for hire. Id. 


Chattel Mortgages. See REPLEVIN 7. TROVER AND CONVERSION, 


3, 4. 
Conveyance to Relative. 


. Where a chattel mortgage securing to a relative of mort- 


gagor the latter’s matured debt, and depriving his other 
creditors of their just dues, is assailed as fraudulent, per- 
sons claiming rights under the mortgage must show the 
bona fides of the transaction. Heffley v. Hunger..... ‘Rinieee® 


. Evidence held to sustain a finding that a mortgage in favor 


of mortgagor’s relative was fraudulent as to creditors. Id. 
Eeecution and Delivery. 


. A chattel mortgage remaining in possession of mortgagor 


without actual delivery may create a valid lien where the 
parties intend it shall have that effect; but such intention 
will not be presumed, and a finding on conflicting evidence 
that no lien was created will not be disturbed. Western 
Assurance 00. 0. Kilpatrick. .cccccccce cece cc ccccweccecesccves 
British-American Assurance Co. v. Kilpatrick. ....c..ececeeeee 


. An undated instrument signed by grantor and taken by 


grantee for retention until he is notified by grantor of a 
contingency, after which the instrument is to be filed, does 
not become a completed chattel mortgage until the grantor 
takes the action contemplated by the agreement. Midland 
State Bank v. Kilpatrick-Koch Dry Goods Co........ aren cca eeanayars 


Liens. Rights of Bailee Making Repairs. 


. The lien of a chattel mortgage on a stock of merchandise 


attaches to the articles in stock at the time the mortgage 
is executed, but generally does not attach to future addi- 
tions to the stock. [d........ cece cnet eeneeee Wial areas B fester pe 


. A junior mortgagee has an interest in the mortgaged prop- 


erty which the law will protect in an appropriate action. 
Dock v. SUCK 2. cece ccc vet ecsecacerseceescccssercecsectes 


. One bestowing labor and. skill on a chattel bailed to him for 
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Chattel Mortgages—concluded. 


10. 


11. 


12. 


13. 


that) purpose, thereby increasing its value, has a Hen 
thereon superior to the lien of a prior chattel mortgage. 
Drummond Carriage Co. v. Mill8..ccccecccccccccccsccccceceee 


Lien for repairing a buggy held superior to a chattel mort- 
gage executed before the repairs were made. Id..... sorsieteve 


Parol Release. 
Where the evidence in an action on a policy tended to show 
that release of a mortgage on the insured chattels had been 
expressed by parol before the fire, an instruction to the jury 
to find for insurer as to such property because of a pro- 
vision in the policy rendering it void if the property be- 
came incumbered, held erroneous. Johansen v. Home Fire 
TN8. CO. ccc eee ccc ccccec cece cnt ee eeeneeeeeere ss eeseesersere ss 
Possession by Mortgagor. Sales. 
A chattel mortgage providing that mortgagor may remain 
in possession and “sell any of the stock in trade in the 
regular course of business,” but containing no provision 
for applying the proceeds to payment of the mortgage 
debt, held fraudulent as to mortgagor’s creditors. Buckstaff 
Bros. Mfg. C0. v. SNYMEr.. cc ccccccaccccncenecccnscceesceeees 


Where mortgagor remains in possession and sells mort- 


gaged goods in the usual course of business pursuant to an 
agreement to apply the proceeds upon the debt secured, the 


court should not pronounce the transaction fraudulent as & 


matter of law, and in such a case it is prejudicial error to 
withdraw from the jury the question of fraud. Lepin v. 


COON. bcteceseci ses 5se eee Sale. 2854 ote Sw eed Shei Snr chsrerese 8 See wlele(e sew eiele's 


The intent with which a mortgagor is permitted to sell 
mortgaged goods, where it does not appear on the face of 
the mortgage, is a question for the jury. Id. 

Title. 
Mortgagor retains title to the chattels until foreclosure of 
the mortgage. Drummond Carriage Co. v. Mill8..cssececees 


Chose in Action. See ASSIGNMENTS, 2, 


City Attorney. See OFFICE AND OFFICERS. 


City Engineer. See OFFICE AND OFFICERS. 


Civil Service. See MuNIcIPAL CoRPORATIONS, 6-11., 


Clerk of Court. 
Authority of a clerk of the district court to settle a bill of ex- 


ceptions may be exercised by his deputy. Brownell v. Fuller, 


Collateral Security. See PLEDGES. PRINCIPAL AND SURETY, 2 
Commercial Agencies. See SaLzs, 20. 
Common Carriers. See CARRIERS. STREET RAILWAYS. 


Compounding Felony. See Contracts, 2. 
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Compromise and Settlement. See CRimiINAL CONVERSATION, 
Conditional Sales. See Sass, 9-12. 


Confirmation. See Executions, 7-15. 


- 


Constitutional Law. See CorpPoraTIons, 7. MUNICIPAL CORPORBA- 
TIONS, 12, STATUTES, 

1. Taxation in aid of internal improvements such as irrigating 
eanals or ditches does not involve the taking of property 
for private use, or without due process of law. Cummings 
vw. Hyatt...... Bae bia a a eine asta o-0 6 ayaneios fol 8/4 S/O Toratese aS Sisie SMe Beetle safe BO 


2. The constitutional provision that “the right to be heard in 
all civil cases in the court of last resort by appeal, error, 
or otherwise,” does not prevent the supreme court from 
prescribing such reasonable rules as are deemed essential 
to the prompt and orderly disposition of causes for review, 
nor is the refusal to permit oral arguments violative of the 
constitution. Schmidt v. Boyle... cc ccc ccc ceecaceccceeceees FOF 


8 Property is not taken for a public use without due process 
of law when an opportunity is afforded the owner to have 
his damages ascertained by adequate and appropriate ju- 
dicial proceedings, and provision is made for the payment 
of the amount thereof prior to the time the property is 
taken. Howard v. Board of Supertisors........6 See chesenesecauelaa 7s 443 


4. Section 4, article 11, of the constitution (Miscellaneous Cor- 
porations), by fixing the liability of stockholders, limits 
such liability, and it is not within the power of the legis- 
lature to extend it. Van Pelt v. Gardner... .. cc... cece eee oor. 702 


Construction. See CoNsTITUTIONAL Law, 4. CONTRACTS, 7. 
Constructive Service. See MortTGaGEs, 14. 


‘Contempt. See JUSTICE OF THE PEACE, 7. 
1. In a proceeding for contempt the affidavit is jurisdictional. 
Herdman 0. State... cess acc ccsccecevceeenne gas nrd teem a sidacds Blueaiani 626 


2. In an affidavit for contempt affiant must allege on personal 
knowledge the act of which complaint is made, statements 
made on information and belief being insufficient. 7d. 


8. An affidavit charging one with contempt must state the acts 
with as much certainty as is required in an information 
charging acrime. Id. 


4, Rules of strict construction applicable in criminal cases gov- 
ern proceedings for contempt. Id. 


Continuance. 
To review denial of a continuance it is necessary to take an 
exception to the ruling in the trial court. Staples v. Arling- 
ton State Bank... ... ccc cc cece cece ence eect cece eee ennceceweue 760 
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Contracts. See Carriers, 1. DowER. GUARANTY. HUSBAND AND 


1. 


Wire. INSURANCE. NEGOTIABLE INSTRUMENTS. REFORMA- 
TION OF INSTRUMENTS. SALES. VENDOR AND VENDEE. 


Evidence of Execution. 
In an action by the owner of a lot to recover from his lessee 
a suin paid by lessor to the owner of an abutting lot for 
erecting a party wall used by lessee, evidence held to sustain 
a finding that plaintiff and defendant entered into the con- 


_ tract pleaded as a defense. Smith v. Kennasrd....ccceseeeee 


6. 


%. 


Compounding Felony. Public Policy. 


A contract, the consideration of which, in whole or in part, 


is the compounding of a felony or the stifling of a criminal 
prosecution, is contrary to public policy, illegal, and void. 
MeCormick Harvesting Machine Co. v. Miller. cccccccccceeneses 
Limitation of Action. Public Policy. 
A provision in a contract limiting the time for bringing suit 
thereon to a period different from that fixed by statute is 
against public policy and not enforceable. Miller v. State 
TNS. CO ccc ccccecapecccrcccccc ec scees creer esse eeass tenses eee 
Ratification. 
The payment of money on an agreement to compound a 
felony cannot be considered as a ratification, since the con- 
tract was illegal and void and incapable of ratification. 
McCormick Harvesting Machine Co. v, Miller. ..cccccsccccvooes 


Duress. 
Contracts made under fear of uniawful arrest, and not those 
executed under threat of lawful imprisonment, can be 
avoided on the ground of duress. Id. 


Interpretation and Enforcement. 
The interpretation of a written contract is for the court 
and not for the jury, when it is capable of being construed 
by its terms alone, unaided by extrinsic facts. Western Mfg. 
Co. v. RogerS.......00 snidtetersleséisviee See ie-e a eare abe Se saters saacsc 
Where a written contract is the basis of an action and 
neither party asks for a reformation thereof, it is the duty 
of the court to ascertain its meaning and enforce it accord- 
ingly. Clark v. Hall.........+66 Pie tawtles digipiaibin Saige 4.O8 Wslereerees 
Rights of Third Persons. 
In a contract between a county and a person contracting 
with it for the erection of a court house, a provision impos- 
ing on the contractor the duty of paying for materials used 
in the building is valid; and one who furnished material 
may maintain an action on the contractor’s bond given to 
secure performance of the contract. Pickle Murble & Granite 
Co. V. MEClay..ccccccrcecacccceceoees Atle teustevene. 0088 aetbceienwierece sera 


. One not a party to a contractor’s bond may maintain an ac- 


tion thereon, where such bond was executed for his benefit. 
eer ee errr rrr reer Ore TTT ee eee es kw aed = ware anwecay 
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Contribution. See CorPoratTions, 11. 


Conversion. See TROVER AND CONVERSION. 


Conveyances. See CHATTEL MorTGAGES. FRAUDULENT CONVEY- 


ANCES. MORTGAGES. SALes. VENDOR AND VENDEE. 


Corporations. See JUDGMENTS, 5. Usury. 


1, 


3 


7. 


10. 


Borrowed Money. 
Where money is borrowed by stockholders of a corpora- 
tion for its benefit, and actually used in its business, the 
corporation is legally liable for the repayment of such 
money. Slough v. Ponca Mill CO... cc ccc ewee Sains ae aes eee 


Insolvency. Assets. 
The assets of an insolvent corporation constitute a trust 
fund in the hands of its directors to be used by them in 
paying corporate debts. Jd. 


Liability of Stockholders. Enforcement. 
Outline of general relief to be afforded in an action to en- 
force individual liability of stockholders, for corporate 
debts. German Nat. Bank v. Farmers & Merchants Bank...... 


. An action to enforce individual lability of stockholders, for 


corporate debts, should be for the benefit of all the creditors 
of the corporation. Id. 


. In an action to enforce individual liability of stockholders, 


for corporate debts, the corporation is not a necessary 
party. Van Pelt 0. Gardner. ..ccccccccccceenceees bes deredee 


Petition to enforce individual liability of stockholders, for 
corporate debts, held to allege that the amount due the 
creditor from the corporation had been ascertained and 
that the corporate property had been exhausted. German 
Nat. Bank v. Farmers & Merchants Bank. 0... ceccec cee ceencnes 


The amount due from a corporation must be ascertained 
by a court’s finding and judgment before creditors can en- 
force against individual stockholders a liability created by 
section 4, article 11, of the constitution (Miscellaneous Cor- 
porations), and this rule applies to liability of stockholders 
of a bank under section 7 of said article. Id. 


. A provision in the charter of a corporation providing that 


the private property of a stockholder shall not be liable for 
the debts of the corporation is void, in so far as it attempts 
to exempt the stockholder from liahility—for his unpaid 
stock subscription—for the payment of corporate debts. 
Van Pelt v. Gardmer....cceeeeee reerreer rer ee eee rrr 
The liability of a stock subscriber, for corporate debts, ex- 
cept he be a stock subscriber of a banking corporation, is 
limited to the amount of his unpaid stock subscription. Id. 
Section 4, article 1], of the constitution (Miscellaneous 
Corporations), not only determines what the liability of 
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Corporations—continued. 


11. 


a stockholder in a corporation, for the corporate debts 
thereof, shall be, but it limits this liability, and it is not 
within the power of the legislature to extend it. Id. 


As between the stock subscribers and the creditors of a 
corporation, each stock subscriber is liable to the extent 
of his unpaid stock subscription; and as between them- 


- selves, each stock subscriber is liable for his proportionate 


12. 


13. 


14. 


15. 


16. 


17. 


share of the corporate debts, and one stock subscriber who 
has been compelled to pay more than his proportionate 
share may sue his co-subscribers for contribution. Id. 


One creditor of a corporation cannot maintain an action 
in his own name and for his own benefit against the debtor 
stock subscribers of a corporation; but, to subject unpaid 
stock subscriptions to the payment of corporate debts, all 
debtor stock subscribers and all creditors of the corpora- 
tion should be made parties, and a receiver appointed. Id. 


Within the meaning of section 4, article 11, of the constitu- 
tion (Miscellaneous Corporations), fixing liability of stock- 
holders, the exact amount justly due has been ascertained 
when the creditor’s claim against the corporation has been 
reduced to judgment; and the corporate property has been 
exhausted when execution issued on such judgment has 
been duly returned unsatisfied. Id............. saeeees 


In an action to enforce individual liability of stockholders, 
for corporate debts, the decree should not be a joint one 
against all subscribers for the amount of the corporate 
debts, but a several judgment against each subscriber for 
the amount of his unpaid subscription. Id................ 


In an action to enforce individual liability of stockholders, 
for corporate debts, the decree should provide for an execu- 
tion against each subscriber for his proportionate share of 
the corporate debts, interest, and costs, and if any execu- 


‘tion should not be collected in full, then for the issuance, 


upon order of the court, of additional executions from time 
to time against each solvent subscriber for his proportion- 
ate share of the corporate debt remaining unpaid. Id. 


Section 2 of an act passed February 18, 1873, entitled 
“Homestead Associations,” being section 146, chapter 16, 
Compiled Statutes, was repealed by section 4, article 11, of 
the constitution (Miscellaneous Corporations), fixing lia- 
bility of stockholders. Id. 


Mortgages. Ultra Vires. 
Where a corporation borrows money and executes a mort- 
gage on its real estate to secure the payment thereof, a 
third person cannot assail the transaction on the ground 
of ultra vires. Beels v. North Nebraska Fair & Priring Park 


ASSN. -Siecieae.i bees F500 5 eae 6's 8 w oes rere ore wedivitladhareua-s 
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Corporations—concluded. 


18. 


19. 


20. 


Costs. 


A mortgage executed by an insolvent corporation to a third 
person to secure a debt, for the payment of which one of 
its officers or directors is personally bound, is illegal and 
void. Stough v. Ponca Mill CO. .ccccseccccevccerecsassuccove 


A mortgage executed by an insolvent corporation to secure 
a debt due from it to one of its officers or directors is illegal 


and void. Id. 

Subscription for Stock. 
Evidence held to sustain a finding for defendant in an ac- 
tion on a subscription for stock. Gretna State Bank v. 


Grabow ....... CEC ee REEDS ey, fra w AWA oe PEN RES ERR IR 


See INJUNCTION, 3. 


Counsel. See ATTORNEYS AT Law. 


Counter-Claim. See NEGOTIABLE INSTRUMENTS, 15. 


Counties. See DRAINAGE. TAXATION. TRUSTS, 6, 7. 


1. 


3 


7. 


Appeal from County Board. 
Procedure on appeal from an order of a county board in 
passing upon a claim against the county. Box Butte County 
DV, NOLCMAN. 0. cc eccercne cer eencenvees Male ake Cee eeeeneecseveece 
: Fiscal Year. 

The words “fiscal year,” as employed in section 20, chapter 
28, Compiled Statutes, mean the fiscal year during which 
taxes are collected, and not the year in which they were 
levied. State v. Cornell..... Iii nd cvciasd eye eseiue narecate sees 
The fiscal year of a county is the calendar year. Id. 


Funding Bonds. Election. 


500 
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Under section 134, article 1, chapter 18, Compiled Statutes, 


a majority of all the votes cast at the election is sufficient 
for the adoption of a proposition to issue county funding 
bonds, where, by their issuance, the amount of the county 
indebtedness is not increased, and the rate of interest is re- 
duced. Id......ceeeeeee aie are aap dco shel eerste okie arise ies; esessieike sis 


. An instruction which withdrew from a jury the considera- 


tion of the necessity of employing brokers to refund county 
bonds, because in the contract, for the performance of 
which the recovery was sought against the county, its com- 
missioners had assumed to determine the existence of such 
necessity, held erroneous. Lancaster County v. Green...... wis 


Funds. 


%2 


99 


A county board cannot be compelled to provide, through a | 


use of the county general fund, for the payment of a war- 
rant which, upon its face, requires that payment thereof, 
when made, shall be charged to a certain designated ditch 
fund. Hall v. State... .. ccc cece ee es ofe\ vewtexatoveile.a Srace 


Powers of County Board. 
A county board, in addition to the powers conferred by 


280 
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Counties—concluded. 


statute, has such other powers as are necessary to carry 
into effect the powers granted. Lancaster County v. Green. . 


The word “necessary” as applied to implied powers of 
county boards means no more than the exercise of such 
powers are as reasonably required by the exigencies of each 
case as it arises. Id. 

Taxation. 


. Under township organization a county may assess property 


10. 


11. 


12 


for county purposes and a township may assess it for town- 
ship purposes, though the aggregate of the taxes thus as- 
sessed exceeds 15 mills on the dollar. Chicago, B. & Q. R. 
(Of) ram bm 1-1 eer a eer ee ee OIE sS Sanilarerarenaiaresere es dae 


County authorities, except for the special reasons men- 
tioned in section 5, article 9, of the constitution, cannot 
assess taxes for county purposes in excess of 15 mills on 
the dollar. Id. 
Treasurer’s Fees. 

Chapter 52, Session Laws of 1893, takes from a county the 
right to maintain an action against its treasurer to recover 
illegal fees retained by him pursuant to a settlement with 
the county board, but does not satisfy or vacate a judgment 
already obtained against him by the county for the illegal 
fees thus retained. Kearney County v. Taylor. ..ccccecsvees 


The auditor of public accounts is powerless to draw a war- 
rant upon the treasury for commissions due a county treas- 
urer upon moneys collected by him for the state and paid 
into the treasury, unless a specific appropriation has been 
made for that purpose by the legislature. State v. Cornell.. 


County Board. See CounTigs. HIGHWAYS, 2. 


County Superintendent. See ScHooLs AND ScHOOL DistRIcTs. 


County Treasurers. See Counries, 11, 12. Damages, 4. TAXA- 


TION, 3, 4. Trusts, 6, 7. 


Courts. ; 
1. Litigants cannot trifle with the court, but must act with 


2. 


candor and in good faith. (ilbert v. MGrrow...... cece eens 


A judge, to be “interested” within the meaning of section 
37, chapter 19, Compiled Statutes, and therefore disqualified, 
must be pecuniarily interested, or his interest in the liti- 
gation must be such that he will gain or lose something by 
the result. Chicayo, B.  Q. R. Co. v. Kellogg...... tne eeeee 
A judge who presided at the trial of an action and ‘Ten- 
dered judgment therein is not, from that fact, interested 
and disqualified, under the statutes (Compiled Statutes, 
ch. 19, sec. 37), to hear another suit to vacate such judg- 
ment. 7d. 
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Courts— concluded. 
4. A judicial officer acting within his jurisdiction in a judicial 
capacity is not liable in damages for his acts. Kelsey v. 
RlUDUnde oo ccc ccc eee cee eeen . : 


Covenants. See VENDOR AND VENDEE, 2. 
Coverture. See HusBAND AND WIFE. 


Creditors’ Bill. See JuDGMENTs, 5. MorTGaGEs, 1, 2. 

In a suit to subject realty claimed by a wife to payment of 
judgywents against her husband, where the decree in such 
suit was for plaintiff, ascertained the amounts due on the 
judgments, and directed the sheriff to seJl the realty as 
upon execution, it was held that a sale under the decree, 
rather than tipon executions, vested title in the purchaser. 
Schott v. Machamer 


Criminal Conversation. 
There exist in actions for criminal conversation the same 
rights to compromise and the same privilege with regard to 

offers to compromise as exist in other actions. Smith v. 
Meyers ........ etdviaSis ‘ondhcitelareberete's ‘ 


Criminal Law. See Contemrr.,. INnsrructrions, 3, 4, 14, 16, 18, 
Alibi. 
1. Definition of “alibi.” Peyton &. State... .. ccc cece eee ee je 


2. The distance of accused from the place of the crime is not 
the controlling fact under the defense of alibi. Jd. 


8. Under the defense of alibi accused is entitled to an acquittal 
whenever the jury, from a consideration of the evidence, 
have a reasonable doubt of his presence at the commission 
of the crime, and such doubt may arise from lack of proof 
on part of the state or from evidence adduced on behalf 
of accused. Jd. 


Arraiguient and Plea. 

4. A conviction under an amended information charging a 
felony will not be sustained where the record does not af- 
firmatively disclose that the uccused was arraigned, and that 
he pleaded before trial. Barker ¢. Staté..........4. dsle@sitre'es 


5. When it is discovered during the trial on the charge of a 
felony that there has been no arraignment and plea, the 
court should not proceed with the trial without arraigning 
the accused, entering his plea, and causing the jury to be 
resworn and the witnesses to be re-examined. Browning 
Ve STUUC Sais etree ates SS as Feat LEA ae eos Pe EM wa Eee e 


6. A judgment of conviction of felony cannot stand where 
there was no arraignment of, and plea by, the accused be- 
fore the trial. Jd. 

Burden of Proof. 

7. The burden of proof in a crin.iual action is on the state and 

does not shift to defendant. Waris cv. State....... 
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Criminal Law—concluded. 


8. 


10. 


11. 


12. 


13. 


14, 


15. 


Crops. 


The burden of proof is not on accused to establish an alibi. 
Peyton v0, State. cccccccccccccccsecccceeeee Bids ae Baie wie es saan 


Evidence. 


. The rule excluding evidence of a crime other than that for 


which accused is being tried held applicable to a prosecution 
for larceny as bailee. Davis v. State..... Sicitetebecd-e Sino ael pied 


There are exceptions to the rule which excludes evidence 
of a crime other than that for which accused is being tried. 
Id. 

Information. Notice of Trial. 
In a prosecution for a felony the right of accused to a copy 
of the amended information, and one day to prepare for 
trial, may be waived. Barker v. Staté.........eees pee eapereiae’s 


Transcript eld to show that an information was filed 
against accused in the trial court during the term at which 
he was required to appear, and that the trial was had upon 
an amended information presented at a subsequent term of 
court. Id. 
Jurisdiction. 

The absence of jurisdiction of the district court will not 
be presumed, but must affirmatively appear from the face 
of the record. Id. 


If the court has jurisdiction of the person of the accused 
and of the crime charged and does not exceed its lawful 
authority in passing sentence, its judgment is not void, 
whatever errors may have occurred during the trial. In re 
Dh ee ee 
Sentence. 
If a single offense is charged in different counts of an in- 
formation, and there is a conviction on each count, but one 
sentence can be imposed. Barker v. Stdté....cccesccesevees 


See EXECUTIONS, 21, 22. 


Cross-Examination. See WITNESSES, 7-9. 


Custom and Usage. 


1. 


2. 


3. 


A custom, to be binding, must be lawful and reasonable. 
Dern v. Kevlogg ..cccccccccevccaccecceccceressace Shree eens 


A custom unknown to one who drew a draft and sent it 
for collection to a bank located in a distant city where 
such custom prevailed, held not binding on the drawer. Id. 
A custom to be negligent held no defense in an action for 
injuries resulting from negligence. Omaha & R. V. R. Co. 
V. COW ..seeseeee soesceercccces ne nee 


Damages. See BANKS AND BANKING, 3. DEATH BY WRONGFUL 


1, 


Act. EMINENT ‘DomaIN. INJUNCTION, 3. MASTER AND 
SERVANT. REPLEVIN, 6. SALES, 13. STREET RalLways, 3. 
A recovery may be had, under a general allegation of dam- 
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Damages—concluded, 
ages, for all injuries which necessarily follow as results of 
the act complained of, including permanent effects of such 
injuries. City of Harvard v. Stiles... .ccccccccecceccceccees 


2. Judgment affirmed for $1,200 in favor of one who was in- 
jured on a defective sidewalk. Id. 

8. Injury to a junior mortgagee’s interest in chattels may be 
redressed in an action for damages founded on the facts 
showing the wrong and resulting injury. Locke v. Shreck... 

4. A taxpayer damaged by neglect of a county treasurer who 
failed to furnish a correct statement of taxes, upon request, 
may maintain against the officer an action for the dam- 
ages thus sustained. Johnson U. Finley... ccc. ccessecececcees 


Death by Wrongful Act. 
1. Evidence held sufficient to sustain a verdict for plaintiff. 


Omaha & R. V. R. CO. 0. Cr0W. 11. e cece cecenescees ene eerecces 
2. In a petition under Lord Campbell’s Act averments of pe- 
euniary loss held sufficient. Id..... ones eee eeeeeseecsnncerce 


Deceit. See SaLzs, 18, 19. 
Declarations. See EVIDENCE, 1% 
Decrees. See JUDGMENTS, 


Dedication. 
Power of a city to change to a particular use land dedicated to 
the public for a different purpose. Tukey v. City of Omaha. 
: 371, 372, 
Deeds. See MorTGAGES. VENDOR AND VENDEE, 1. 


Deficiency Judgments. See JuDGMENTs, 12. 
Delivery. See SALEs, 1-7. 

Demurrer. See LriITATION OF ACTIONS, 4. 
Deputy Clerk. See CLERK oF CowURT. 


Descent and Distribution. See REs JupIcaTa, 2. 
Wife’s rights in homestead after death of the husband. Cooley 
Ds, FONSOW: 6's oedi.e Gdia wae dea 8" 6 ier ere ere eee re ee eT res 


Discretion of Court. See REVIEW, 23. Triat,10. VENDOR AND 
VENDEE, 6, 


Dismissal. See JupGMENTS, 3. Res JupicaTA, 6. REVIEW, 24, 82, 
Ditches. See DRarmaGeE. 

Docket Entries. See REVIEW, 77. 

Documents. See INSURANCE, 8. 

Dormant Judgments. See JUDGEMENTS, 13, 14, 


Dower. 
1. The manner in which dower may be barred by an ante- 


26 


475 


736 


748 


TAT 


374 


33 


INDEX. 821 


Dower—concluded. 
: nuptial arrangement is regulated by statute, and, in the 
absence of any contravening equitable considerations, that 
method is exclusive. Fellers py. Fellers. cc ccccse ccc eceeeceee . 


2. An antenuptial contract whereby each party agreed to 
claim no interest in the property of the other after mar- 
riage, and by which the proposed husband was required to 
make his will in such terms that his intended wife, there- 
under, would be entitled to a certain estate in his realty, 
held to be an entirety; that the two provisions were inter- 
dependent; and that the antenuptial agreement was but an 
executory contract, which, in view of the statutory method 
of barring dower, is unenforceable. Id. 


8. Antenuptial contract, and occupancy of dwelling-house as 
authorized by will of husband, held not to estop widow from 
Claiming dower. [d.....ccceeseserrcccscccenseceeeceessenes 


Draft. See NEGOTIABLE INSTRUMENTS, 1. 


Drainage. 
Article 1, chapter 89, Compiled Statutes, held to require the 
formation of a special ditch fund, which alone is available 
for payments for improvements made entirely within a 
single county,. under the provisions of said article, and that 
for the purpose of making such payments moneys can only 
be obtained from the county general fund by borrowing as 
provided by section 26 of said article. Hall v. State......... 


Due Process of Law. See ConsTiTuTIONAL Law, 3. 
Duress. See Contracts, 5. HusBaAND AND WIFE, 9, 10. 


Ejectment. See VENDOR AND VENDEE, 4. 
Plaintiff cannot rely on the weakness of defendant's title. 
Chicago, B. € Q. R. Co. v. SChALKOpPh... ccc cececccccccceneceves 


Election of Remedies. See Acrions, 3. 


Elections. See CounTIEs, 4. MUNICIPAL CorPoRATIONS, 2, 3. 

A married woman who holds lands in fee is a “freeholder” 
within the meaning of section 14, chapter 45, Compiled 
Statutes, providing that freeholders may petition for an 
election to vote bonds for internal improvements. Cum- 
mings V. Hyatt ..cccccceceace KDHES SOR ER RAE CERRO - 


Eminent Domain. See IRRIGATION. 

Where land has been appropriated for a public highway, an 
instruction which directs the jury to ailow the owner full 
compensation for land actually taken and such damages to 
the residue of the tract as are equivalent to the diminution 
of the value thereof is not unfavorable to him. Howard v. 
Board of Supervisors .......ccceccceeeeceee eee ceeeeeeee seeee 


Equity. See REVIEW, 62. VENDOR AND VENDEE, 6. 
1. The test of equity jurisdiction is the absence of an ade 
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Equity—concluded. 


Error. 


quate remedy at law; but an adequate remedy at law {fs one 
that is as practicable and efficient to the ends of justice 
and its prompt administration as the remedy in equity. 
Richardson Drug Co. v. Meyer...... erect Si/alé aia erareta sieiee oie 
An action to enforce individual liability of stockholders 
of a bank, for corporate debts, is within the equity juris- 
diction of the court. German Nat. Bank v. Farmers & Mer- 
CHANTS BANK ...cccccccccccccrevccccecsevcccseessersereverese 


See REVIEW. 


Estates. See MERGER. | 


Estoppel. See Accountina, 1. AcTions, 3. PARTNERSHIP, 5. 


"As 


bd 


3 


TRIAL, 2. 
An estoppel in pais well pleaded presents a question of fact, 
which, as such, should be submitted to the jury. Gaylord 
v. Nebraska Savings & Exchange Bank......0...- Sse davater acdieress 


Principal held estopped to deny the authority of an agent. 
Continental Building & Loan Ass’n v, AUlgur....ccccccevesevee 


In a suit for $3,000 insurance on the certificate of a fra- 
ternal benefit association to a member, defendant cannot 
urge that the certificate limits the amount payable to the 
proceeds of an assessment of $2 on each member, and that 
there is, therefore, a question whether thereby $3,000 could 
be realized, there being a statute forbidding such associa- 
tion from issuing a certificate of over $1,000 if it has not a 
membership of 2,000. Modern Woodman Accident Ass’n v, 
SRPYOCK vi caceciieseeieitie vis vba vio ta Waa eRe cso Ce IG i oa eee ee 


. The signers of an injunction bond are estopped in a suit 


thereon from asserting as a defense that the injunction 
order was broader than the application. Gibson v. Reed..... 


In a suit‘on a note transferred by indorsement to plaintiffs, 
it was held that defendant was not estopped to deny that 
plaintiffs were partners. Hoyt v. Kountze............. a sietene 


Antenuptial contract, and occupancy of dwelling-house as 
authorized by will of husband, held not to estop midow. from 
claiming dower. Fellers v. Fellers........4... retiree Tree 


Where, under a decree foreclosing one of two mortgages 
of equal priority given to plaintiff in one transaction and 
covering the same lands, the appraisers erroneously de- 


ducted from the value of the premises the amount of a' 
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judgment as a senior lien, plaintiff, being the purchaser | 


at the foreclosure sale, cannot be heard, in a subsequent 
action by him to foreclose the other mortgage, to assert 
that such judgment was the junior lien. Farmers Loan & 
Trust Oo. v. Schwenk. ...... 200... 0 cccees wee eeeseseeecoeeenes 
Peterborough Savings Bank wt. Pierce. 
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Estoppel—concluded. 

8 Action of county board and county treasurer in accepting 
dividend on non-preferred claims against an insolvent bank, 
held not to estop the county from asserting its right to have 
its claim preferred. State v. Bank of Commerce..........6+. 727 


Evidence. See Criwsinau Law, 3. EXEMPTION, 2. INSURANCE, 4-6, 
8,11. Maxiciovus PROSECUTION. MeEcHANICS’ LIENS, 6, 7, 8 
PARTNERSHIP, 2. PRINCIPAL AND AGENT, 1, 5. RAPE. RE- 
VIEW, 25-32, 37, 62. Saves, 6. TRIAL, 2. 


Books of Account. 

1. Books of account, kept by one partner and showing his 
transactions with the other, to which accounts the other 
had access and which he from time to time examined, and 
which, after the business ceased, he admitted to be correct, 
are admissible on an accounting between them. Morris v. 

i (')) err errr ree er ere reer eee re er eer ee . 579 

2. Books of account are not admissible in evidence unless it 
affirmatively appears that there has been a compliance 

Hl with the essential requirements of section 346 of the Code 
relating to admissibility of such books. Atkins v. Seeley.... 688 


é City Ordinances. 

3. Where a city clerk's certificate showed that a city ordinance 
had not been published for the statutory time, the ordinance 
was held inadmissible in evidence without further proof. 
Union P. BR. Co. v. MeNally....ccceccreceees ease ei stetutetons eeecee 112 

_ @, The statutory method of proof of the existence of an ordi- 
nance of the city of Omaha is not exclusive, but such proof 
may be made by common-law methods. Johnson v, Finley.. 733 

Common Knowledge. 

$. That relations of trust and confidence arise and exist be- 
tween husband and wife, and that the husband is, with 
possibly a few notable exceptions, the dominant, personage,’ 
are matters of common knowledge and must be admitted. 
Stenger Benevolent Ass'n v. Stenger ..cscccaccccccucucevssesees 433 

Crimes. 

6. The rule excluding evidence of a crime other than that for 
which accused is being tried held applicable to a prosecution 
for larceny as bailee. Davis v. State... ccccccsvesecevcevees 178 

Court Records. 

%. To support a judgment of a justice of the peace the record 
must affirmatively show jurisdiction over the person of de- 
fendant. Miller v. Meeker... ccc cece ccc cece ces c cence sacce 452 

Damages. Negligence. 

8 In an action against a city by a person who had a hand 

injured by falling upon a defective sidewalk, evidence re- 
_lating to the condition of the arm held properly admitted. 
City of Harvard v. Stiles........ isle aiealeinisiecata Ga oie ie ice tases hae 26 
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Evidence—continued. 
9. Evidence of contributory negligence in an action by an in- 
jured employé against a railroad company. Chicago, R. I. 
€ P. R. Co. v, Cowles..... Sh isin oie laveiniale b'o eiecerereie sie; ele'e'® soeawsils 


10. Evidence held insuflicient to show that a sherifi’s seizure 
of chattels under writs of attachment resulted in injury to 
the interest of a junior mortgagee. Locke v. Shreck..... alive 


11. Evidence as to damages for failure of a bank to collect 
a draft sent to it for collection, where it failed to perform 
its duties in good faith, neglected to communicate with 
the drawer, and took all the property of drawee to secure 
its own claims and those of others. Dern v, Kelloyg........ 


Declaration and Statements. 


12. Where an accident insurance association introduced evi- 
dence of statements of a member with reference to an 
accident which had happened to him some hours before the 
time of making such statements, it cannot complain because 
the same statements, made to other witnesses, were proved 
by the adverse party. Modern Woodman Accident Ass’n v. 
BSRryock ...0.. cee evceee dhendl peut diatav6 oie seesece ah farrec visa te stoctpsitet Rees 


13. A declaration, to be competent as res geste, must be made 
at such time and under such circumstances as to raise the 
presumption that it is the unpremeditated and spontaneous 
explanation of the matter about which it is made. Union 
P. Re CO. V. BUGOtt. ccc ccc cence cece cece enc eeenece sotahh ies ities 


14. Where the bona fides of a transfer is assailed by creditors 
of transferor, his subsequent statements in relation to the 
transaction may be admitted on ‘the issue of intent and 
to show the reason of his retention of possession of the 
property after the conveyance. Armagost v. Mising......... 


Lease. 


15. Exclusion of lease held not reversible error in an action 
to recover a balance due plaintiff for repairing a hotel. 
Herzke v. Blake........ Bieter eR ete’ Sans BadiecAus wate bite ays Sa. eaers 


Motion in Appellate Court. 


16. On motion to quash a bill of exceptions the supreme court 
may receive in evidence a certified copy of an affidavit not 
included in the record for review. Brownell v. Fuller........ 


Notice. 


17. Evidence held insufficient to show that a creditor had not 
notice of the relationship of a debtor’s sureties to one an- 
other. Merriam v. Miles........ pasate weer ek oie’ Sista eiece s aie'e isis. 


Parol. 
18. A promissory note or contract cannot be varied, qualified, 
or contradicted by evidence of a prior or contemporaneous 
agreement resting in parol. Western Mfg. Oo. v. Rogers...... 
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Evidence—concluded. 


19. 


Pleadings. 
A party’s own pleading in a cause is not substantive evi- 
dence in his favor of the facts alleged in the pleading. 
Stewart v. DEMMING.....cccccccenecceccece eee eeeencecsescccs 


Exceptions. See BILL oF EXcEPTions. INSTRUCTIONS, 5, 6. RE- 


VIEW, 33. 


Executions. See ATTACHMENT. EsToPrEL, 7. JUDGMENTS, 22. 


6. 


x 


MORTGAGES, 2. 


. Manner of executing decree in a suit to enforce individual 


liability of stockholder, for corporate debts. Van Pelt v. 
Gardner ..... Bie siGrae Pinte ate ard Scandia’ are baree%s eens sbess ustedes a ca de 


Appraisement. 
After property has been sold under a decree, the appraise- 
ment can be assailed only for fraud. Jarrett v. Hoover...... 


Action of appraisers of realty, under an order of sale, in 
returning the value of the property, in fixing the amount 
of prior liens at a greater sum, and in finding defendants’ 
interest of no value, is a sufficient compliance with the 


Code (sees. 491a—491c) requiring the interest of defendants 


to be appraised at its real value in money. Id. 


Where a sheriff levies on personalty and the debtor files the 
inventory required by section.522 of the Code, relating to 
exempt property, it is the duty of the officer to call to his 
assistance three disinterested freeholders to determine the 
cash value of the property. Johnson v. Bartek. ......e.ceeee 


Where a sheriff seizes personalty claimed to be exempt and 
calls two appraisers only, the appraisement made by them 
is void, and affords the officer no protection in surrendering 
the property to the judgment debtor. Id. 
Caveat Emptor. 
The doctrine of caveat emptor applies to purchasers of real 
estate at execution ‘sales. Peterborough Savings Bank v. 
PHPC€ wesccseees oe reece eens eset sescsces ee bene eeeees see eenece 
Confirmation. 
A foreclosure sale will not be set aside merely because the 
order of sale was not returned within sixty days of its date. 
Jarrett V. HOOVEr....ccceveees eee eeesecaae ececes 6 80, 3 biare  ave oe 
Failure of the sheriff to return within sixty days an order 
for a mortgage-foreclosure sale is not a valid objection to 
confirmation of the sale. Clark & Leonard Investment Co. v. 
Hamilton oo ccccccccccneeee eee reeeeseeeees pa eesececscccas ads 


%0z 


65 


18t 


713 


65 


95 


Questions of computation or elements of findings on which ~ 


a decree foreclosing a mortgage, a mechanic’s lien, or a 
contract of sale, is based, will not be reviewed on appeal 
from the order confirming the foreclosure sale. Hampton 
Lumber Co. v. Van Ne€ss...-.. 00020 cies eGieleeieie's's e's os ealy 6.6 4:88 
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Executions—continued, 
10. It is the duty of the district court to confirm a judicial sale 


11. 


12. 


13. 


14 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


of mortgaged premises only upon being satisfied that the 
sale has been made in conformity with law. Penn Mutual 
TAfe Ins. Co. v. Creighton Theatre Building C0. .cercccceeseces 


When the records of the court conclusively show that the 
sale was made by an unauthorized person the court may 
set such sale aside on its own motion; and this it may do 
though the officer’s return does not disclose the irregularity 
and is not directly assailed. Id. 


Refusal to confirm a sale made pursuant to a decree held 
not erroneous, where the court discovered it had no jurisdic- 
tion to enter the decree aguinst the party resisting confir- 


229 


mation. Baldwin vo. BUrt. cccccccc cece eran ees veceanescee LOT 


Evidence on application to confirm sale keld to justify a 
decision sustaining the value fixed by the appraisers. Mur- 
Phy v. GUNN... .ccee- iti aitaksvues ie eA MEER RS ERECT AGS 


Where objections to confirmation do not specifically indicate 
the irregularities complained of, they will be disregarded 
on review. Id. 


When it is claimed that the time limited to show cause 
against confirmation of a judicial sale is too short, the de- 
fendant should apply to the court for additional time and, 
if necessary, accompany his application with a proper show: 
ing. Id. 
Officers Making Sales. 
Judicial sales must be conducted by the sheriff or other per- 
son authorized by the court. Penn Mutual Life Ins. Co. v. 
Creighton Theatre Building Co.......+ sels ache 
One who is designated in a decree of foreclosure as a special 
master commissioner to make a sale of mortgaged premises 
cannot lawfully delegate his authority to another. /d... 
Order of Sale. 

A decree of foreclosure may be executed without an order 
of sale. Jarrett v. HOOvEr..... ccc cece cece eee eeceeceeneee 
An order of sale cannot limit the power conferred by a de 
cree of foreclosure. Id. 


- 670 


- 228 


- 229 


65 


Section 510 of the Code, fixing the time within which an .- 


execution shall be made returnable, is not applicable to 
orders of sale issued on decrees of foreclosure. Id. 
Property Subject to Seizure. Crops. 
Growing crops are personalty and subject to seizure under 
execution. Sims v. JONES.....0 cece ences NSEC eS 8G sein wee eS 
Where land is leased for a share of the crops, the landlord 
and tenant are tenants in common of the growing crops, 
and the interest of either therein is a leviable one. Id. 
Purchaser's Title. Sheriff’s Deed. 
In a suit to subject realty claimed by a wife to payment of 


769 
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Bxrecutions—concluded. 


24, 


judgments against her husband, where the decree in such 
suit was for plaintiff, ascertained the amounts due on the 
judgments, and directed the sheriff to sell the realty as 
upon execution, it was held that a sale under the decree, 
rather than upon executions, vested title in the purchaser. 
Schott v. Machamer....... ery Sei amene’s 


Except when controlled by the registry acts, a purchaser 
of realty at execution sale acquires only the interest of the 
execution debtor at the time the lien under which it was 
sold attached. Peterborough Savings Bank v. Pierce...... Sievae 


Generally, a sheriff’s deed conveys only the estate which a 
quitclaim deed from the execution debtor to the purchaser 
would have conveyed had it been made and delivered at the 
date when the lien, under which the judicial sale occurred, 
attached. Id. 


Executors and Administrators. See RES JuDICATA, 2. REVIEW, 76. 


1 


The right of an administrator to possession of realty arises 
from its being subject to payment of decedent’s debts, and 
does not apply to a homestead. Couvley v. Jansen. .....-.++06 


Method of reviewing proceedings in the administration of 
estates. Nebraska Wesleyan University v. Craig. ..ccccccceeee 


Exemption. See ExEcutions, 4, 5. 


1, 


Upon the filing of a proper inventory and affidavit an officer 
who attached personalty claimed by defendant to be exempt 
should cause it to be appraised. First Nat. Bank of Neligh v. 
LANCAStE co ccc cece cence nee ee eee e erence neater eeeerseesreees 


Where an officer who seized exempt personalty refuses to 
call appraisers, one applying for mandamus to enforce the 
performance of that duty must allege and prove that after 
the seizure and before the sale he filed with the officer, or in 
the court from which the process issued, a schedule of-his 
entire personal estate, together with a sworn statement that 
such schedule is complete and correct and that the claimant 
is a resident of the state, the head of a family, and not pos- 
sessed of lands,.town lots, nor houses exempt as a home- 
stead. Id....... So wc cen ce escceeseene ccc c ees censecnccees 


Factors and Brokers. See Counties, 5. SALES, 16. VENDOR AND 


VENDEE, 4. 


False Imprisonment. 


A ministerial officer is not liable in an action for false fm- 
prisonment for the arrest of a person under a warrant regu- 
lar on its face and issued by proper authority, where there 
was no abuse in the manner of its execution. Kelsey v. 
Klabunde ...... of5 Sees Saas wacieie Boe esis Saeeieiele Peebles vie Selaew ae 


Walse Representations. See Satzs, 18, 19. 


See STATUTES, 8. 


514 
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467 


468 
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Fees of County Treasurer. See TaXaTION, 3, 4, 


Fellow-Servants. See MAsTerR AND SERVANT, 10-15, 


Final 


Orders. See REVIEW, 34, 35. 


Findings. See JUDGMENT, 7. 


Fire and Police Commissioners. See MunicrpAL CoRPORATIONS, 


6-11. 


Foreclosure. See EXECUTIONS, 9. MorTGAGEsS, 5, VENDOR AND 


VENDEE, 6. 


Forfeiture. See INSURANCE, 3, 4. 


Fraternal Benefit Associations. See ESTOPPEL, 3. 


Fraud. See Sass, 18-20. 


Fraudulent Conveyances, See MoRTGAGES, 9, 10. 


1. 


2. 


Sale held not fraudulent. Richardson Drug Co. v. Meyer..... 319 


Intent. Possession of Mortygaged Chattels. 
The question of fraudulent intent, when a conveyance is 
assailed on the ground that it is void as against creditors 
of the grantor, is one of fact. Omaha Coal, Coke € Lime Co. 
ov. Suess..... oes acne ree eee crear esarcens 65 Bee eae seee ais . 379 


. The intent with which a mortgagor is permitted to sell 


mortgaged goods, where it does not appear on the face of 
the mortgage, is a question for the jury. Lepin v. Coon.... 664 
Where the bona fides of a transfer is assailed by creditors of 
transferor, his subsequent statements in relation to the 
transaction may be received in evidence on the issue of in- 
tent and to show the reason of his retention of possession 
of the property after the conveyance. Armayost v. Rising.. 763 


. A chattel mortgage providing that mortgagor may remain 


in possession and “sell any of the stock in trade in the regu- 

lar course of business,” but containing no provision for ap- 
plying the proceeds to payment of the mortgage debt, held 
fraudulent as to mortgagor’s creditors. Buckstaff Bros. Mfg. 

0s Be SUG CT a sole Sink orn nok ca) aruda le tsb Lead Wor Ria ava eb la, 8 Wie 6tbrs ee woe ive 540 
Where mortgagor remains in possession and sells mortgaged . 
goods in the usual course of business pursuant to an agree- 
ment to apply the proceeds upon the debt secured. the 
court should not pronounce the transaction fraudulent as 

a matter of law, and in such a case it is prejudicial error to 
withdraw from the jury the question of fraud. Lepin »v. 
COON ..ccececcecececonce Si6ld pod Fw'siaie bw aid FV reise sec esenecesence 664 


Transfers to Relatives. 
Where a chattel] mortgage securing to a relative of mort- 
gagor the latter’s matured debt, and depriving his other 
ereditors of their just dues, is assailed as fraudulent, per- 
sons claiming rights under the mortgage must establish 
the bona fides of the transaction. Heffley v. Hunger.......... 16 
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Fraudulent Conveyances—concluded. 

8. When the effect of a conveyance from one relative to an- 
other is to deprive the vendor’s creditors of their just dues, 
the transaction will be closely scrutinized. Schott v. Muach- 
QMEP oo ceceeeee Piwie Bioware Wea fad aS aie Wea cere avere/mackes erases inte 9. oe 


9. In a suit between a wife and a creditor of her husband 
concerning property transferred to her by him after he con- 
tracted the debt the burden of proof is on the wife to es- 
tablish the bona fides of the transfer of the property to her. 
ré. 


Garnishment. See JUSTICE OF THE PEACE, 7. 
After judgment proceedings in garnishment are reviewable 
by petition in error and not ae appeal. Diron Nat. Bank & 
Omaha Nat. Bank... ccc eee eee ees si Mecals seats sia cieaienereet on 


Quaranty. 
1. The liability of a guarantor must be found in the language 
of his agreement or it will not exist. McCormick Harvesting 
Machine Co. ». REQUET Sasser ecoce 6S s:s5rarere%e bco'n avavere: aces Dackisiibe a weved a0 arene 


2. A guarantor is entitled to stand upon the letter of his con- 
tract, and his guaranty is not to be extended by a strained 
construction or an unnecessary implication from the lan- 
guage used. Id. 


8. Evidence held to sustain a finding that goods delivered by 
. plaintiff to its agent were not furnished under defendant’s 
guaranty. Id. 


Habeas Corpus. 

Mere errors or irregularities in the proceedings or judg- 
ment of @ court in a criminal! case will not be examined or 
inquired into on an application for a writ of habeas corpus. 
Inre Ream...... Peerrrr errr rere Serer rer reer rer errr eer 


Highways. See EMINENT Doman. 
1. Instruction relating to the duty of a railroad company to 
give highway signals feild not erroneous. Union P. R. Co. 
v, Elliott...... ee sieig fine gcaveress Baas yy b Btaiere shies Sisteie se ete 6 od Fale ee 8% 


2. The propriety or neseadity of opening and working a sec- 
tion-line road is committed to the discretion of the county 
board, and its decision is not subject to review. Howard v. 
Board of SuPer visors. .cccccccccessccccvcecevcveacess sth pees 


Home for the Friendless. See MANDAMUS, 1. 


Homestead. See STATUTES, 13. 
1. Wife’s rights in homestead after death of the husband. 
Cooley V. TANBEN. . ccc cece cee eee cee eee ene eerneees dt 


2. Under the homestead law of 1867 a judgment is a lien on 
the homestead, but such lien cannot be enforced by execu- 
tion so long as the premises are owned and occupied by the 
judgment debtor. Horbach v. Smiley....ccccccccececcees toes 
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Homestead-—concluded. 


3. 


The homestead law in force when the debt was created is 
applicable to proceedings to enforce the judgment rendered 
thereon. Id. 


. The existing homestead act exempts from forced sale upon 


execution or attachment a homestead not exceeding in value 
$2,000, and a judgment while the premises are impressed 
with the homestead character is not a lien thereon, even 
after their sale and abandonment by the debtor. Id. 


. A judgment is not a lien on lands occupied as a homestead, 


where the debtor’s interest therein does not exceed $2,000. 
Farmers Loan & Trust Co. v. Sehwenk......... es Sa ote aie oid eves > 


Husband and Wife. See CriminaAt CONVERSATION. FRAUDULENT 


1. 


5. 


z 


CONVEYANCES, 9. 
Perjury. 
A married woman may be subject to the penalties of per- 
jury, though testifying in presence of her husband. Smith 
De MOY CT Bes Scie eign 8c85sie 68 6 doe, 8 oie oa ee Ra ee SG Bie wtih Sierais Suete e's 


Homestead. 
Wife’s rights in homestead after death of the husband. 
Cooley v. Jansen....... elated foes Biaieteard Sahai we SEG cia aiere dixie stale 


Contracts of Married Women. 
The common-law disability of a married woman to make 
contracts is in force, except as abrogated by statute. 
Stenger Benevolent Ass’n v. Stenger........ ESET RASE Res 


Whether a contract of a married woman was made with 
reference to her separate estate is a question of fact. Id. 


A married woman may make contracts only in reference to 
her separate property, trade, or business, or upon the faith 
and credit thereof and with the intent on her part to charge 
her separate estate. Id. 


Where coverture is pleaded as a defense and admitted or 
proved in a suit on a note executed by a wife and delivered 
to her husband, the burden. is on plaintiff to show that the 
note was made with reference to, and upon the credit of, 
her separate property, and with the intent to bind the same, 
Id. 


In a suit to enforce the contract of a married woman who 
establishes coverture the burden is on plaintiff to show that 
the contract was made with intent to bind her separate 
property. First Nat. Bank of Sutton v. Grosshans........... . 


In a suit to enforce a liability against a married woman, 
evidence held insufficient to show a contract effective in re- 
lation to her separate property. /d. 


Undue Influence. 


. Where coverture and undue influence are interposed as de- 


fenses in a suit to enforce the wife’s contract with her hus- 


657 


33 


427 
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Husband and Wife—concluded. 


10. 


band, the burden is on plaintiff to establish that no unfair 
advantage was taken or undue influence exercised by the 
husband. Stenger Benevolent Ass’n v. Stenger...ccsccsecees 


That relations of trust and confidence arise and exist be- 
tween husband and wife, and that the husband is, with pos- 
sibly a few notable exceptions, the dominant personage, 
are matters of common knowledge and must be admitted. 


LOS ic harekataure paves a Use ogee Vo eee abe R ere bn 6 WO 8ST Rea ee Nee 


Implied Powers. ‘See CounTIEs, 8. 


Impounding Animals. See ANIMALS, 2. 


‘Indictment and Information. See ConTEemMpT, 1-3. CRIMINAL 


Law, 15. 


Indorsements. See NEGOTIABLE INSTRUMENTS, 5-11. 


Injunction. See JUDGMENT, 8. ; 
1. An order dissolving an injunction and dismissing the pro- 


3 


ceeding is generally an adjudication that the injunction 
ought not to have been granted. (Gibson v. Reed......se00-- 


. The signers of an injunction bond are estopped in a suit 


thereon from asserting as a defense that the injunction 
order was broader than the application therefor. Id. 


In a suit on an injunction bond given to procure an order 
restraining one from enforcing his judgment, he may re- 
cover all damages which he sustained by reason of the 
wrongful issuance of such order; and all reasonable and 
necessary counsel fees, expenses, and costs paid by him, 
or for which he became Hable, by reason of the injunction, 
and depreciation in the value of property upon which the 
judgment was a lien during the time the injunction was 
in force, are elements of damage. Id. 


A resident taxpayer, showing no private interest, may main- 
tain a suit to restrain the governing body of a municipality 
from an illegal disposition of the public money, or the 
illegal creation of a debt which must be paid by taxation. 
Tukey v. City of OMARG....cccccceccscevensanceeresenereneee 


One who pollutes and renders unfit for use the waters of a 
running stream, or one who thus creates a nuisance, may 
be enjoined from committing such acts, at the suit of a 
person injured thereby. Abraham v. City of Fremont..cccaes 


Insolvency. See CoRPORATIONS, 2-16. TRUSTS. 


Instructions. See Counrizs, 5. FRAUDULENT CONVEYANCES, 6. 


RAILROAD COMPANIES, 2, STREET RAILWAYS, 5. 


1, Where, on the trial, the defendant admits on the record full 


liability on a cause of action set forth in the petition, it is 
error to refuse an instruction tendered to find for plaintiff 
as to such cause of action. Western Mfg. Co. v. Rogers...... 
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Instructions—continued. 


2. 


8. 


o 


%. 


10. 


po! 


12. 


18. 


44. 


45. 


Instructions disregarded in the brief of plaintiff in error 

will not be reviewed. Herzke v. BIKE... ccccccccncceveceess 465 
Alibi. 

It is improper to instruct a jury that under the defense of 

alibi it must appear that the distance was so great as to pre~ 

clude the possibility that accused could have been at the 

scene of the crime. Peyton v. State......cccseeeoee esceees, 188 


. An instruction that the burden of proof is on accused to 


establish an alibi is erroneous. Id. 
Ambiguity. 
Instruction relating to the measure of damages caused by 
trespassing animals held erroneous for ambiguity. Stewart 
O. DOMINING. 0.0 cee ceeeccececerenees eee eeenes pS wie tacn i eeasette coe «67 


Evidence. 


. Where a fact is established by uncontroverted evidence, 


it is not reversible error for the trial court to so treat it 
in the instructions. Wurdeman v, Schaltz......ccccceaeeeee 404 


It is error to give to the jury an instruction assuming the 
existence of material facts unsupported by the evidence. 
Chicago, B. & Q. R. Co. v. SChalkopf...cccccccceces aie Rage ae ese 448 
Eaceptions. 
Exceptions to rulings in giving and in refusing instructions 
came too late when noted two days after the rulings were 
made. Smith v. Kennard........cccccccsccereenes wvtisins eaies DOD 
The action of a district court in giving or in refusing in- 
structions must be excepted to at the time or the exception 
will be unavailing. Id. 
Harmless Error. 

In an action by a station agent against a railroad company 

for injuries resulting from a defective brake, instructions 
held erroneous but not prejudicial. Chicago, B. & Q. R. 

Co. v. Kellogg... cccvecsasenccscccscecuves ebeeceteccccecseete 129 
Where the verdict returned by the jury is the only one 
authorized, by the pleadings and proof, the giving of an 
erroneous instruction is not prejudicial error. Locke v. 
SHOCK ..ccecceecveneee sev ales tase di siecsreteis oss eda oere oe eeeee 472 
In a suit to recover life insurance instructions held not 
prejudicially erroneous. Union Life Ins. Co. v. Haman....... 600 
Statement of a fact in issue held not prejudicial error. 
Heffley v. Hunger. ..cccccccsecscens Sais:o Rare eee ore see sere seeecee C16 

Larceny. 
Criticism of instructions in a prosecution for larceny as 
bailee. Davis v. State...........-. ere Tee Rr ee ceceees 178 
Negligence. 
Definition of ordinary care. Omaha & R. V. R. Co. v. Crow.. 748 
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16, 


17. 


18. 


19. 


20. 


Insurance. 


1. 


Reasonable Doubt. 
Instruction defining a reasonable doubt. Mazfield o. State, 
Repetitions. 
A cause will not be reversed for the refusal of a proper 
instruction where an instruction fully as favorable to the 
complaining party covering the same point has been given 
by the court on its own motion. Howard v. Bourd of Super- 
WESOTS woes eeeseee ig oe Saie Soak tree ca PEGs Sees dec eeee ede ce . 
Requests. 


Mere non-direction by the trial judge affords no ground for, 


the reversal of a criminal cause, unless a proper instruction 
has been tendered and refused. Ma-rfield v. State........0 


Violation by Jury. 


44 


444 


44 


Where the jury clearly violates the duty to find a verdict . 


according to the law as given in the instructions of the 
court, the verdict should be set aside. Standiford v. Green.. 


A verdict rendered in plain disregard of instructions is con- 
trary to law, but the judgment will not for that reason be 
reversed when the instructions were erroneous and the ver- 
dict the only one which could properly be returned under 
the evidence. Dern v. Kellogy........... sad ee eR eixGanes 


Aecident. Applications. 

Statements in an application for insurance will not be con- 
strued as warranties unless the provisions of the applica- 
tion and policy taken together leave no room for any other 
construction. Modern Woodman Accident Ass’n v. Shryock... 


Cause of Death. 


. Whether accident or disease caused the death of one in- 


sured against accident is a question for the jury unless the 
proofs are such that, by them, all reasonable men in the 
fair exercise of their judgment would be brought to adopt 
the same conclusion. Id. 


Life. Payment of Premium. Forfeiture. 


. Waiver of forfeiture for assured’s failure to pay the pre- 


mium at the time and place specified may be inferred from 
the acts, declarations, or conduct of officers or agents of 
assurer. Hartford Life é Annuity Ins. Co. v. Hastman........ 


Provisions for forfeiture of life insurance upon assured’s 
failure to pay the premium at the time and place specified 
may be waived by the company. Id. 

By habitually accepting good checks in lieu of cash an as- 
surer waives a provision in a life-insurance policy requiring 
payment of assessments to be made in cash at assurer’s 
office in a distant state. Id. 


. Conduct of assurer in inviting patrons to use the mails for 
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Insurance—continued. 


transmitting premiums and in giving directions in relation 
thereto will warrant an inference that it intended to accept 
as payment funds thus sent in time to reach its office on or 
before maturity of the premiums. Id. 


. Question whether credit for the first premium had been 


given Iicld within the issues. and a proper one to submit 
to the jury. Union Life Ins. Co. v. HAMAR... ccc ccc cece 


. In a suit to recover life insurance where evidence tended to 


show that the policy was a decoy to be used only in pro- 
curing risks, and that the first preinium had not been paid, 
rulings held not erroneous in admitting in evidence the 
policy, a premium receipt, and a statement that assurer’s 
agent received a revolver from assured. Id. 


. A credit given by assurer for payment of the first pre- 


10. 


11 


12 


cy 


13. 


14. 


15. 


mium validates a policy making the payment necessary to 
its validity. Id. 

Instructions held not prejudicially erroneous in a suit for 
life instrance where assurer alleged that the policy was 
a decoy to be used only in procuring risks, and that the 
first premium had not been paid, plaintiff contending that 
the policy became effective and alleging payment of pre- 
mium. Id. 


Evidence held sufficient to sustain a verdict for plaintiff for 
life insurance in a suit where assurer alleged that the 
policy was a decoy to be used only in procuring risks, and 
that the first premium had not been paid, plaintiff contend- 
ing that the policy became effective and alleging payment 
of the premium. Id. 

Evidence held suflicient to sustain a finding that the gen- 
eral manager of a life insurance company extended credit 
for payment of the first premium. Id. 

Fire. Additional Insurance. 
In a suit for fire insurance evidence held not to support 
insurer’s contention that insured procured additional insur- 
ance in violation of the poliey, but to sustain a finding that 
no additional insurance had been placed on the property. 
Home Fire Ins. C0. v. DOCS... cc ccc eee eee eee se eveeee 
Breach of Contract. 
Where, in an action on a policy of fire insurance, the jury 
finds that certain facts are established by the evidence, it 
then becomes a question of jaw for the court to decide 
whether or not the facts so established warrant a conclu- 
sion that a condition of the policy was not violated... Home 
BP ive Tis, C6. Lo PCOUSON 65.0 hae k 14 COVERS aA DAS Led Mew ee ne 
Classification of Property. 

A fire insurar.ce poliey wh'ch cla:sifies the property insured 
and Jimits the amount of insurance on each class is divisible, 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


27. 


and may be valid as to one class and void as to another. 
Johansen v. Home Fire Igs. CO... 0... cece ccc ene giaye nha 
Tncunbranees, 

An insured who mortgaged his chattels in violation of the 
policy may recover for a loss occurring after he discharged 
the mortgage. Id. 

Action of insured held to render a policy void where he 
changed and increased incumbrances on the insured prop- 


548 


erty in violation of a provision that “the policy should be- © 


come void if the property should be sold, transferred, or 
incumbered.” [d..ccccceecenccsvcccecterseeeeerenes oesig.ee 


Where the evidence in an action on a policy tended to show 


that release of a mortgage on the insured chattels had 
been expressed by parol before the fire, an instruction to 
the jury to find for insurer as to such property because of 4 
provision in the policy rendering it void if the property be- 
came incumbered, he/d@ erroneous. Id. 

Direction to jury to find for defendant in an action on a fire 
insurance policy, eld erroneous. Id. 


Limitation of Actions. 
A provision in a policy limiting the time for bringing suit 
thereon to a period different from that fixed by statute is 
against public policy and not enforceable. Miller v. State.. 
Where an insurer, either before suit or by answer in an ac- 
tion, denies that the policy was'in force when the loss oc- 
curred, it cannot avail itself of a provision in the policy that 
no action shall be brought until sixty days after receipt of 
proofs of loss and adjustment. Omaha Fire Ins. Oo. v. Hil- 
EDIANE ccc eceec ccc cee cece en eeeceseees oot seesseaecce sete ios 

Proofs of Loss. 

An insurer may waive the provision of a policy requiring 
insured to furnish proofs of loss. Id. 
By denying liability for a loss insurer may waive proofs 
of loss before institution of a suit. Id. 


By interposing to an action for a loss the defense that the 
policy was not in force at the time of the fire the insurer 
may waive proofs of loss. Id. 
Occupancy. 

“Unoccupied,” as used in a policy of fire insurance, should 
be given a fair and reasonable construction, such as was 
contemplated by the parties when the contract was made. 
Home Fire Ins. Oo. v. Peyson........665 occa tent ercc esau nens 
Evidence held to warrant a finding that the insured prem- 
ises did not become unoccupied within the meaning of the 
policy. Id. ‘ 

Where a tenant removed only a portion of his furniture 
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from an insured tenement house before it was destroyed by 
fire, a finding adverse to insurer’s contention that at the 
time of the loss the house was unoccupied, in violation of 
the policy, will not be disturbed as being without sufficient 
evidence to sustain it. Omaha Fire Ins. Oo. v. Sinnott...... 
Return of Premium. 

28. An insured whose policy was rightfully canceled because of 
his violation of a provision against additional insurance can- 
not maintain an action against insurer for the unearned 
premium. Farmers Mutual Ins. Co. v. Home Fire Ins. Co.... 
Section 42, chapter 43, Compiled Statutes, providing for can- 
cellation of policies upon request of insured, and for return 
of unearned premiums, applies only to a policy in force, 


29 


10 


and has no reference to a contract which has ceased to exist - 


because of insured’s violation thereof. Id. 


Interest. See MorTGaagEs, 5. 

Where a judgment debtor, to procure an extension of time for 
payment, agreed to pay lienor interest in addition to the 
rate fixed by the original contract, it was held that the addi- 
tional interest was payable with the principal, and that the 
statute of limitations did not begin to run against the addi- 
tional interest until the principal was paid. Greemoood v. 


FOREN 515 '6:0: 9 6/050-06 9 0se0:0.0:4, Gib Og 'b ia oie ghee CaN Oe: 005d 4 8ielale.D ocb8ié bees 
Internal Improvements. See ELEcTIONS. 
Intervention. See MAaNnpDamus, 6, 


Irrigation. 

1. The use of water for the purpose of irrigation is a public 
use within the import of the constitution. Cummings »v. 
TY OEE. hi vbsieins G0 ee esreis SR Giersusteud Sedieve eee le aceislevata. 0 eYSieisl 46 e/oie 

2. The nature of irrigation is such as to make it a subject of 
legislative control and to warrant the legislature in desig- 
nating irrigation ditches or canals “works of internal im- 
provement.” Id. 


Joinder of Causes of Action. See MANDAMUS, 3, 
Journal Entry. See REviEw, 44-46, 


Judges. See Courts. 

A judge at chambers possesses no jurisdiction to vacate or 
modify orders or judgments of the district court. Kime 
ee 2 er dence ec ceesereves 

Judgments. See Crmunan Law, 15. HomEsTreap, 2-5. Inzunc 
TION, 3. INTEREST. JUSTICE OF THE PEAcE, 5. Mort 
aacrs, 1, 2, 11, 15. Res JupiIcata. REVIEW, 34, 35. 
STATUTES, 8. 


1. After an appeal perfected, an amendment of the record 


573 


476 
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2%. 


10. 


11. 


of the judgment appealed from to show certain facts and a 
subsequent amendment whereby such facts were eliminated 
from the record, held to have accomplished nothing by way 
of amendment. Andresen v. CATSON. ....ccececoncctecreesece 
Where the record of a judgment, at the time of an appeal 
taken therefrom, recited that it had been rendered upon 
the consideration of agreement of parties, the appeal 
was unavailing and, on motion of appellee, was properly 
dismissed. Id. 

The mere fact that in a journal entry a motion sustained 
was described as “a motion to dismiss an appeal because not 
taken in time,” held not sufficient to prevent the appellate 
court from considering whether or not the ruling on said 
motion was proper, in view of grounds urged therein, but 
not recited in said journal entry. Id. 

Deficiency. 
Evidence held insufficient to sustain a deficiency judgment 
entered against the purchaser of mortgaged property on 
the theory that he assumed payment of the mortgage. 
Mendelssoun v. Christie... ....ccceeeee see e ence nest eevee rasens 
Effect of Repeat of Statute. 

A judgment against stockholders for a liability arising 
under section 136, chapter 11, General Statutes 1873, ren- 


dered after the repeal of that statute, is erroneous but not: 


void; and the repeal of the statute before judgment is no 

defense to a creditors’ bill to enforce the judgment. Omaha 

Coal, Coke & Lime Co. v. Suess..... oeseses eccecareecacens eee 
Form. 

Form of decree in a suit to enforce individual liability of 

stockholders, for corporate debts. Van Pelt uv. Gardner.... 


. A judgment otherwise joint in form is not rendered several 


by a finding as to which of defendants is the principal 
debtor, and which are sureties. Farney v. Hamilton County.. 


Injunction, 


. A court of equity will not enjoin the enforcement of a judg- 


ment of a justice of the peace where it appears that a plain 

and adequate remedy existed at law. Mayer v. Nelson...... 
Jurisdiction. 

Refusal to confirm a sale made pursuant to a decree held 

not erroneous where the court discovered it had no juris- 

diction to enter the decree against the party resisting con- 

firmation. Baldwin v. Burt........ Seveyeeie le men asdiess San SigMla se drag 


To support a judgment of a justice of the peace the record 
must affirmatively show jurisdiction over the person of de- 
-fendant. Miller v. Mecker...... ccc cee eevee eae cersonoenee 


The validity of a judgment or order does not depend on the 
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12. 


13. 


14. 


15 


16. 


17. 


18. 


19. 


20. 


21. 


reason for the action of the court, but upon lawful au- 
thority to hear and determine the matter before the court. 
EM LO: TROGI sss ais oie 20s: aie sik oso ce satavo aie's dove acd so; ele Sisig.s 46i80'4,8,80 chars 


Lien. Homestead. 
The general lien of a deficiency judgment rendered not by 
confession and at a term subsequent to the commencement 
of the foreclosure suit in which such judgment was ren- 
dered is superior to a mortgage or conveyance of the debt- 
or’s land executed after the commencement of that term, 
but before the actual rendition of the judgment. Hoag- 
land v. Green... ce ceceeee eae eescecesneaae sia big bro's da 8 4 ale:Bleieie’e 


A dormant judgment is not a lien upon the lands of the 
judgment debtor. Horbach v. Siniley..ce ccc cc ccenecceeeenee 7 


164 


217 


A judgment revived is a lien from the date of the order | 


of revivor. Id. 


Under the present homestead law a judgment is a lien 
merely on the debtor’s interest in lands occupied as a home- 
stead in excess of $2,000. Jd. 


A judgment is not a lien on lands occupied as a homestead, 
where the debtor’s interest therein does not exceed $2,000. 
Farmers Loan & Trust Co. v. Senwenk...ccscccecssccecves ote 
Pleadings. 
Section 440 of the Code of Civil Procedure requires judg- 
ment to be rendered in favor of the party entitled thereto 
by the pleadings, notwithstanding a verdict has been re- 
turned against him. Stewart v. American Exchange Nat. 
Bank w.sccccccseccceseaes : oieeace-Sig anes he eo ccc nerecesncccecace 
Proceedings to Vacate. 
A party seeking to vacate a judgment after the term at 
which it was rendered must allege and prove that he has a 
valid cause of action or defense, and, to entitle him to relief, 
the court must adjudge that such cause of action or defense 
is prima facie valid. Gilbert v. Marrow...... 0.6 c ee eee tates 


The power of a district court to vacate or modify its own 
judgments after the term at which they were rendered is 
limited to the grounds enumerated in section 602 of the 
Code. Hampton. Lumber Co. v. Van N€88.....cccccaccccacecs 


Where a defendant against whom judgment has been irregu- 
larly entered moves for a vacation thereof under sections 
602-611 of the Code, he must show that he has a defense to 
the action, but it need not be a complete and perfect de- 
fense to plaintiff’s entire claim, a defense to any substan- 
tial part of it being sufficient to entitle defendant to relief. 
Kime 0. Penner. ocsccice sid 3% diac be chee cebsseatcea ses : 


Where a petition seeking the vacation of a judgment irregu- 
larly entered against a defendant has an answer attached 


657 


461 


185 
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thereto presenting several defenses to the plaintiff’s cause 
of action, the court cannot strike out such answer on the 
ground that ail the defenses pleaded are not available, and 
then dismiss the proceeding because the defendant’s peti- 
tion does not exhibit a defense to the action. Id. 
Proceeds of Eaecttion. 

22. Firm creditors holding a judgment against a firm, held not 
entitled to proceeds of firm assets sold on execution, where 
the proceeds were claimed under an execution on a former 
judgment rendered against the firm in a suit on a note not 
given with reference to firm business, but to which one 
partner had signed the firm name without authority from 
the other partner. Werner v. Iler...... oveceeceetsesneeoses 

Service of Summons. 

23. A party who did not appear in an action, but against whom 
judgment was rendered, may show in a proper proceeding, 
either as a cause of action or a defense, that recitals of the 
record that he was served with process were false. Hayrs 
V. NASON... ...0ecceee Peaytiprerbee aso, Pee eee 8 Sp Mise chats eihrorace oS la oe 


24. A judgment against defendant is not void but erroneous 
and subject to reversal on review, where the summons was 
served upon him while he was in attendance upon court 
as a witness and, for that reason, exempt from service of 
process. Mayer v. Nelsoi..... ccc cee cc cee cee eens eer e ye 


Judicial Sales. See EsTopreL, 7. EXECUTIONS. 


Jurisdiction. See APPEARANCE. CoNTEMPT, 1. COriIMiInat. Law, 
13, 14. Equrry. JupeEs. JUSTICE OF THE PEACE, 4 
Nuisance. RrEview, 47-52. 


Jury. See [nsTRucrions, 19, 20. 


Justice of the Peace. See JupemMENT, 8. Res JUDICATA, 6. 

1. The district court upon the trial of an appéal from a justice 
of the peace is without jurisdiction to render against the 
sureties on the appeal bond the same judgment it enters 
against appellant. Drummond Carriage Co. v. Mills........ 


2. When an action is properly brought before a justice of the 
peace of one county sunimons may issue to any other 
county to bring in other parties defendant. Afiller cv. Mecker, 


3. In a personal action service of summons in a county where 
a suit is brought upon a nominal defendant merely, who 
has no substantial interest in the subject of the suit ad- 
verse to the plaintiff, does not confer authority upon the 
court to issue a summons to another county for a real de- 
fendant. Id. 


4. The jurisdiction of a justice’s court is inferior and limited, 
and to support a judgment of that court the record must 
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vi 


affirmatively show jurisdiction over the person of defend- 
ant. Id. 

In an error proceeding to reverse a judgment by default 
rendered against defendant by a justice of the peace, preju- 
dicial error will not be presumed from an indorsement on 
the summons that, upon default. judgment would be ren- 
dered for a certain sum with interest, where the summons 
recited that interest was claimed at ten per cent, this rate 
with the principal justifying a judgment in excess of that 
rendered. Wellithen v. Harris... ccc cece cece eee eee Meer ++ 520 
In an error proceeding it will not be assumed that no bill 

of particulars had been filed with a justice of the peace 
before he rendered the judgment «assailed, where, before 
judgment, no such question was raised. Td. 

A justice of the peace has jurisdiction to issue a warrant 
for the arrest of a garnishee who, having been summoned, 
refuses to appear and answer; and the failure to tender the 
garnishee his fee, if such failure excuses his failure to ap- 
pear, is merely a defense to the contempt proceedings and 
does not render the issuing of the warrant void, or the jus- 
tice civilly liable for having issued it. Kelsey v. Klabunde... 760 
Where a justice of the peace has no jurisdiction of the sub- 
ject-matter of an action the district court cannot acquire 
jurisdiction by appeal. Jacobson v. LYM... cccceccccscceeees 196 


Yaches. See Brut or Exceptions, 3. NEw TRIAL, 1. REVIEW, 50. 


Land Contracts. See VENDOR AND VENDEE, 6. 


Landlord and Tenant. See Party WALLS, 2. 
1, Evidence in an action for rent held insufficient to sustain 


a finding for defendant. Bencdict v. Citizens Bank of Platts- 
MOUTN ....c00 a sae teen yrs (Sie! ose Sars! to-a bia Gud's-averereesyase aveesence'ee DLS 


2. Exclusion of lease held not reversible error in an action to 


recover a balarice due plaintiff for repairing a hotel. Herzke 
VD. BIKE. 0... e cece eee GORE nolo ais eleva Pio g.die # ohd 0918 8 co-ee ey 465 


8. Where land is leased for a share of the crops, the landlord 


and tenant are tenants in common of the growing crops, 
and the interest of either may be seized on execution. 
BiIMs V. TOMES. .crececvccrcavccsccccccvecrecscessesecescenses TD 


Larceny. 


1. In a prosecution for larceny by a bailee the gravamen of 


the charge is the felonious conversion, and the intent may 
be shown to have been entertained as of the time of the 
reception of the possession of the property or to have 
arisen during the continuance of such possession. Davis 
1S a Ww 


. Criticism of instructions in a prosecution for larceny as. 


Daile Os: TG scavi ees sie d ds Saw elelh. ene ce ease Seleee ee ob ba soc eas eee LTS 
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Leading Questions. See WrrnzesszEs. 


Liens. 


See ANIMALS, 2. BAILMENT, 2-5. CHATTEL MortTGAGEs. 
JUDGMENTS. MORTGAGES. SUBROGATION. TAXATION, 7% 
Trusts, 6, 7. 


Life Insurance. See INSURANCE, 3-12. 


Limitation of Actions. See ADVERSE POSSESSION. INSURANCE, 21. 


1. 


6. 


7. 


Where a statute confers a right of action not existing at 
common law, and limits the duration of that right, such 
limitation relates not only to the remedy, but extinguishes 
the right. Goodwin v. Cunningham. ..cccccccccccscceccccees 
A provision in a contract limiting the time for bringing suit 
thereon to a period different from that fixed by statute is 
against public policy and not enforceable. Miller v. state 
TNS, CO. ccccccscccccrceccccscsccace eat OSS BE EH Meth eee biecee 


When it is not apparent from the face of a pleading that the 
action or defense is barred by the statute of limitations, 
then the bar must be raised by plea or it will be deemed 
waived. Hayrs V. NASON, .ccccccssscccccvcccesecsvcssccervcce 
When a pleading discloses upon its face that the action or 
defense is barred by the statute of limitations, then such 
bar may be raised by objection that the pleading does not 
state a cause of action or defense. Id. 


In an action to quiet title the statute of limitations does not 
begin to run in favor of the defendant until some assertion 
of ownership or claim to the premises is made by him. Id, 
So far as a petition to quiet title by cancellation of a sher- 
iff’s deed disclosed, held that plaintiff’s cause of action ac- 
erued at the date the suit was brought. Id. 


Where an original petition to foreclose tax liens was de- 
fective in omitting averments of levy and assessment, the 
filing of an amended petition supplying such averments held 
not to be the commencement of the action in such a sense 
as, meanwhile, to permit the running of the statute of lim- 
itations. Merrill v. Wright...cccccccccccvetevceccescerecsece 
Where a judgment debtor, to procure an extension of time 
for payment, agreed to pay lienor interest in addition to 
the rate fixed by the original contract, it was held that the 
additional interest was payable with the principal, and that 
the statute of limitations did not begin to run against the 
additional interest until the principal was paid. Greenwood 
V. FENLON. coe ccc cece ween eens eee eee ennee oe awe eee teeeetonee 
A cause of action against stockholders of a corporation, 
by a creditor, to subject their unpaid stock subscriptions to 
the payment of his debt, accrues when the exact amount 
justly due the creditors from the corporation has been as 
certained and the corporate property exhausted, and is 


, barred in four years thereafter. Van Pelt v. Gardner....... 
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Lis Pendens. See VENDOR AND VENDEE, 1, 


Lord Campbell’s Act. See DEATH BY WRONGFUL AcT, 


Malicious Prosecution. 


1. 


To sustain a judgment for plaintiff in an action for mali- 
cious prosecution he must show by a preponderance of evi- 
dence that such prosecution has been determined; that de- 
fendant had no reasonable or probable cause for believing 
plaintiff guilty of the offense charged; and that in institut- 
ing and carrying on the prosecution defendant was actuated 
by malice. Hagelund ov. Murphy. ..ccccccceccsecsee Pore re 


. Evidence held to sustain the action of the district court in 


taking the case from the jury and in dismissing plaintifi’s 
action. Id. 


Mandamus. 


1. 


Mandamus to compel the superintendent appointed by the 
society of the home for the friendless to surrender posses- 
sion of the home, denied. State v. Williams...........+++ as 


. In an application for a writ of mandamus the court will not 


try the title or right of possession to real or personal prop- 
erty, and by allowing the writ make it subserve the purpose 
of a writ of ejectment or replevin. Id. 


. In a single proceeding several writs of mandamus, directed 


to different respondents, requiring the performance of dif- 
ferent acts, cannot be granted. State v. Cornell........4 me 


. A county board cannot be compelled to provide, through a 


use of the county general fund, for the payment of a war- 
rant which, upon its face, requires that payment thereof, 
when made, shall be charged to a certain designated ditch 
fund. Hall v. State..... Sa Sigrensuaviazers eles awae oo Wiis, BONS ae ereO ts . 
When mandamus is the appropriate remedy the writ is is- 
sued on relation of a private suitor. First Nat. Bunk of 
Neligh v. Lancaster. ....-. cee ceceen anes Gidia''gi bre wllgvata Stayacerandes Srsls oe 
Where an officer who attached exempt personalty refuses to 
call appraisers after the proper inventory and affidavit have 
been filed, he may be directed by mandamus to perform 
that duty; and, pending the application for the writ, the 
attaching creditor may intervene and resist the application, 
put cannot put in issue the correctness of the inventory or 
the truth of the affidavit. Id..... be oS aae Seite ed Bese dueisteiaserers 


. Mandamus will not issue to compel the auditor to issue a 


warrant for a claim which he bas disallowed, there being 
an adequate remedy by appeal. State v. Cornell............ 


. The auditor of public accounts will not be compelled to 


issue a warrant on the state treasury for payment of money, 
unless he has been authorized to do so by legislative appro- 
PLiation. Ld... ces eeccoeree reser sen ceeeesenrerssessonces aces 
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Market House. See MunicipaL CORPORATIONS, 3. 


Married Women. See HusBAND AND WIFE. 
A married woman who holds lands in fee may sign a petition 


for an election to vote bonds for internal improvements 
where the statute provides that such a petition must be 
signed by freeholders. Cummings v. Hydtt...cccccceesoee oe 


Marshaling Liens. See MortTcaces, 12, 13. 


Master and Servant. See CARRIERS, 2. 


1 


7 


. 


Appliances. Repairs. Injury to Servant. 
In a suit against a railroad company for injuries resulting 
from a defective brake, that it became out of repair a short 
time before the accident, and that the company had no 
knowledge of the defect and could not by exercising ordi- 
nary care have discovered it before the accident, are matters 
of defense. Chicago, B. & Q. R. Co. v. Kellogg...... aed Savarese 


In a suit by a station agent of a railroad company against 
it for injuries he had sustained while attempting to set & 
defective brake, the petition does not fail to state a cause 
of action because it does not aver that the company knew 
of the defective condition of the brake, or that the brake 
had been out of repair for such a length of time that the 
company, by the exercise of ordinary care, could have dis- 
covered the defect. Id. 


. It is the duty of a master to furnish the servant tools and 


appliances reasonably safe and fit for the purposes for 
which they are designed; and if the master neglects to do 
this, and the servant is injured without fault on his part, 
the defect in the instrument or appliance not being obvious, 
the master is liable. Id.........eeseeee berea SW sieeve siere soa Sis 


but not to inspect them, he has the right to presume that 
the brakes are in proper condition and reasonably fit for the 
purposes for which they were designed. Id. 

Tf a car inspector, whose duty it is to keep the brakes in 
repair, neglects that duty, and his co-servant, for instance 
a station agent, is injured by that neglect, the railway com- 
pany is liable for such injury. Id. 


. In an action by a station agent against a railroad company 


for injuries resulting from a defective brake, instructions 
held erroneous but not prejudicial. Id......... Sarstdvete, severe 


Negligence. 
In a suit by an injured employé against a railroad company, 
evidence held to disclose contributory negligence requiring 
the reversal of a judgment in favor of plaintiff. Chicago, 
R. TD. & P. R. Go. v. Cowles... ccc cece cnc teen cence ete eenee 


Evidence held to sustain a finding that negligence of a rail- 
road company was the proximate cause of injury to an em- 


127 


128 


. Where it is the duty of a station agent to set car-brakes - 
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Master and Servant—concluded. 
ployé, and that the latter’s contributory negligence was 
not the cause of the injury. Union P. R. Qo. v. Elliott...... 200 


9. Evidence held to sustain the jury’s finding that the death 
of an employé was not caused by his own negligence. Més- 
souri P. R. Co. v. LYOn8.. 1.2... eee NCES Mews c ee nese ecwemeess o, O88 


Fellow-Servants. 
10. A station agent whose duty it is to set car-brakes, but 
not to inspect or repair them, held not a fellow-servant of 
acar inspector. Chicaye, B. é Q. R. Co. v. Kellogg.......... 128 


11. It is not the law, except where made so by statute, that a 
master is liable to a servant for an injury which the latter 
has received through the negligence of a fellow-servant. 
Id. 


12. In a suit against a railroad company by an employé who 
was injured through negligence of a co-employé, the defense 
that the employés were fellow-servants cannot be consid- 
ered on review unless presented to the trial court by a 
pleading, an instruction, or in some other manner. Union 
P. R. Oo. v. Elliott...... wig dia Sate ee eee re ra 299 


Risks of employment may include a servant’s liability to 
injury at the hands of a negligent fellow-servant. dfis- 
souri P. R. Co. t. LYONS... cece cece ce cece eee der’ Setiasee? OSS 


13 


14. Where a master is not guilty of negligence in the selection 
or retention of servants, nor in furnishing them with suita- 
ble appliances, he is not answerable to one of them for an 
injury caused by the negligence of a fellow-servant while 
both are engaged in the same work in the same department 
of the master’s business. Id. 


15. Each member of a switching crew held a fellow-servant of 
each member of another switching crew employed by the 
same railway company. Id. 


Master Commissioner. See ExEcuTIons, 10, 11, 16, 17. 


Mechanics’ Liens. 
1. The lien of a mortgage taken while a building is in process 
‘of erection on the land is subject to mechanics’ liens for 
work commenced, or for material the furnishing of which 
was begun, before the mortgage was recorded. Gondicin 
D. OUNNINGNAM . occ cee careccereccenesereenes distesssieteisa Saves - Al 


bad 


The statutory provision whereby the lien is limited to two 
years after the filing of the claim is a limitation upon the 
existence of the lien, and not merely upon the remedy to 
enforce it. Id... cc cccseceeseecesecenes Seeeeeiee aes 


8. A junior incumbrancer who was not a party to a suit to 
foreclose 8 mechanic’s lien, will not, after extinction of that 


lien by lapse of time, be required to redeem from the pur- 
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Mechanic’s Liens—concluded. 
chaser at the void sale as a condition of enforcing his own 
incumbrance. Id. 
4. A petition for foreclosure alleging that the materials were 
sold and delivered for use in the erection of a building but 
not charging they were thus used, that during the time the 


materials were being delivered the purchaser thereof sold | 


the premises to his co-defendant who completed the build- 
ing, using a small portion of the materials for that purpose, 
held to state a cause of action against both defendants. 
Bogue v0. Guth... cc ccccc ccc ccc ccc cccee eect eeerceceseensneese 

8. The object of the statute in permitting a claimant for a lien 
to file an account in the register’s office is to apprise per- 
sons dealing with the realty of the existence of the claim. 
Portsmouth Savings Bank v. Riley... ccc cc cece cece cee een eene ‘ 

6. That one has furnished labor or material in improving 
realty of another, and is therefore entitled to a lien, cannot 
be established solely by putting in evidence the verified 
account filed in the register’s office for the purpose of ob- 
taining the lien. Jd. 

9%. A verified account filed in the register’s office for the pur- 
pose of obtaining a lien is not even prima facie evidence that 
the labor or material was furnished, nor that claimant has 
alien. Id. 

8. In a mortgage-foreclosure suit it was held that priority of a 
mechanic’s lien could not be established solely by introduc- 
ing in evidence the decree rendered in a suit to foreclose 
the mechanic’s lien. Id. 


Merger. ; 

1, It is a general rule that where two unequal estates vest in 
the same person at the same time, without an intervening 
estate, the smaller is thereupon merged in the greater; but 
merger does not always or necessarily result from such a 
coinciding of estates. Peterborough Savings Bank v. Pierce.. 
Whether two estates will be held to have coalesced depends 
upon the facts and circumstances in the particular case, the 
intention of the party acquiring the two estates, and the 
equities of the parties to be affected. Jd. 


2 


Mistake. See REFORMATION OF INSTRUMENTS, 


Money Paid. 
Evidence held insufficient to sustain the averments of a peti- 
tion for money paid. Penn Mutual Life Ins. Oo. v. Conoughy.. 


Mortgage Foreclosure. See EXECUTIONS. 


Mortgages. See CoRPORATIONS. PRINCIPAL AND SURETY, 4, 
SUBROGATION. VENDOR AND VENDEE, 1. 


1, A mortgage to secure future advances was made in the form 
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Mortgages—continued. 


2. 


of a deed absolute. No obligation rested on the mortgagee 
to make any advances. Creditors of the mortgagor recov- 
ered judgments after the mortgage was recorded, and, after 
causing executions to be levied on the land mortgaged, 
brought a creditors’ bill to subject it to the payment of 
their judgments. Held, That the mortgage was prior to 
their claims for al] sums advanced before the mortgagee 
had knowledge thereof, but subject to their claims as to 
sums advanced after the inortgagee acquired knowledge of 
their rights. Omaha Coal, Coke & Lime Co. v. Suess........+ 


A deed absolute in form conveying the legal title, although 
intended as a mortgage to secure future advances, and the 
lien of a judgment not attaching to an equitable estate, the 
liens of other creditors of the grantor did not attach until 
the levy of execution at the earliest; and, in the absence 
of evidence that advances were made by the mortgagee 
between the levy and the commencement of a creditors’ suit 
to subject the Jand to the payment of the judgments, the 
latter date was properly taken as marking the time after 
which advances on the mortgage were subordinate to the 
claims of such other creditors. Id. 


Assiguments, Rights of Transferecs. 


. The rights of one who held an unrecorded assignment of 


a junior mortgage are not barred by a decree foreclosing 
the senior lien in a suit to which he was not a party, though 
the original mortgagee was a party. Goodwin v. Cun- 
ningham ..... wiatayelavers Sistelorals ‘eiersisia dia’s aeabiatnete Grates ete ea facta 


The transfer of a note secured by mortgage carries with it 


‘the mortgage and operates as a transfer thereof without a 


_ formal or written assignment. Id. 


. 


The holder of an unpaid, overdue, negotiable, interest cou- 
pon secured with the principal bond by a mortgage on land 
may maintain an action to foreclose the mortgage after a 
purchaser of the jand paid the amount of the bond to the 
holder thereof and procured a release of the mortgage. 
Griffith v. Salleng........ alo gS ale Rin Heo Viel eyaistoreiara sre consuasS He wae als 
Within the meaning of the recording acts, one purchasing 
the legal title to realty from a mortgagee who registered 
his mortgage which secured an unmatured negotiable note, 
is not a purchaser without notice, nor entitled to protection 
against such mortgage, when in the hands of a bona fide 
purchaser, though the assignment was not recorded. Peter- 
borough Savings Bank v. Pierce...... sine havea es ee eavsis Seleeares 
Deficiency Judgment. 
Evidence held insufficient to sustain a deficiency judgment 
entered against the purchaser of mortgaged property on 
the theory that he assumed payment of the mortgage. 
Mendelssohn v. Christie...... oes dieie Ves Wialire cel pasacs SieAcacoo pega gs os 
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Mortgages—concluded. 


10. 


11. 


12. 


13. 


14. 


15. 


Delivery. 
It cannot be inferred that a mortgage, although left in the 
custody of the mortgagee, was delivered as to one of two 
joint mortgagors upon the signing and acknowledgment by 
him, when it was the manifest intention of the parties that 
it should not take effect until execution by the other mort- 
gagor. Hoagland v. Green..... secevaeeigaeusie 6 wie are's eveleiacsisis Sesishes 
Eaecution by Corporations. 

A mortgage executed by an insolvent corporation to secure 
a debt due from it to one of its éfficers or directors is 
illegal and void. Stough v. Ponca Mill CO... cece cceeeseeeeeens 
A mortgage executed by an insolvent corporation to a 
third person to secure a debt, for the payment of which 
one of its officers or directors is personally bound, is illegal 
and void. Id. 


Liens. Foreclosure. Estoppel. 
Where, under a decree foreclosing one of two mortgages of 
equal priority given to plaintiff in one transaction and cov- 
ering the same lands, the appraisers erroneously deducted 
from the value of the premises the amount of a judgment as 
a senior lien, plaintiff, being the purchaser at the foreclos- 
ure sale, cannot be heard, in a subsequent action by him to 
foreclose the other mortgage, to assert that such judg- 
ment was the junior lien. Farmers Loan & Trust Co. ». 
Schwenk oo. cevceccerccncnceceecee seen eee nen eneeneees 
Peterborough Savings Bank v. Pierce. ..ccccccacseccceccoevers 


Marshaling Liens. 
In marshaling liens in foreclosure proceedings, held that 
judgments should be given priority according to the date 
of the respective liens. Horbach v. Smiley. ccccsecccesceeeee 


In a mortgage-foreclosure suit it was held that priority of 
a mechanic’s lien could not be established solely by intro- 
ducing in evidence the decree rendered in a suit to foreclose 
the mechanie’s lien. Portsmouth Savings Bank v. Riley...... 


Right to Redeem. 
In a suit by mortgagor’s heir against the purchaser at fore- 
closure sale to redeem the land and to quiet title, it was 
held proper for the heir to show the faisity of an affidavit 
for constructive serviee, in the foreclosure suit, averring 
that the ancestor was a non-resident and that he could not 
be served with summons in’the state. Hayrs v. Nuson...... 


Satisfaction. 
A false certificate of satisfaction issued by4 the clerk of the 
district court and recorded by the register of deeds does 
not suspend execution of a decree of foreclosure. Clark & 
Leonard Investment Co. v. Hamilton. .....ccceecene ee er evoenee 


Motions. See PLEADING, 9. 
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Municipal Bonds. See CounTIEs, 4. ELECTIONS, MUNICIPAL Cory 


PORATIONS, 3. 


Municipal Corporations. See ANIMALS, 2. 
1. Power of a city to change to a particular use land dedicated 


5 


to the public for a different purpose. Tukey v. City of 
Omaha ..... siniaweregeisce bast seiain oie eee SoS We Bs wie Suess wees OCLy OIOs 


Bonds for Market House. 


. When the governing body of a municipality is authorized 


by a vote of the people, and only thereby, to incur a debt 
for a particular purpose, such purpose must be strictly fol- 
lowed, and the terms of the authority granted must be 
strictly and fully performed. Id........ casero vac eeen veces 


. Where electors of a city by vote adopt a proposition to 


issue bonds for the purpose of securing a site for a market 
place and erecting a market house thereon, the erection of 
a market house on land already owned by the city, and used 
as a public park, held a substantial departure from the 
terms of the vote, and unauthorized. Id. 


Defective Sidewalks. 


. Judgment affirmed for $1,200 in favor of one who was in- 


jured on a defective sidewalk. City of Harvard v. Stiles..... 


Officers. Removal. Right to Defense. 
The offices of city engineer, city attorney, and water com- 
missioner of the city of Lincoln are elective, the statutory 
provision purporting to make them appointive offices being 
unconstitutional. State v. BOwen....ccrecccceeccverenceeees 
By section 169, chapter 12a, Compiled Statutes, the power 
to appoint and remove officers and members of the fire and 
police departments in cities of the metropolitan class is 
vested in the fire and police commissioners. Moores v. State. 


A member of the fire or police department in a metropoli- 
tan city cannot be discharged for political reasons. Id. 


. Removals deemed necessary for the proper management, 


10. 


discipline, or more effective service of either fire or police 
department in a metropolitan city must be made pursuant 
to such rules and regulations as may be adopted by the 
board of fire and police commissioners. Id. 


Before an officer or member of either the police or fire de- 
partment in a metropolitan city can be discharged for al- 
leged misconduct, unfitness, dereliction of duty, or other 
cause affecting his character or standing as a public servant, 
charges must be filed against him and he must be afforded 
an opportunity to be heard in his defense. Id. 


The right of an officer of the police force or member of the 
fire department in a metropolitan city to defend against 
formal charges is a right to vindicate himself from an un- 
just accusation; not a right to show that the public wel- 
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Municipal Corporations—concluded. 


11. 


22. 


13. 


14. 


15 


16. 


fare requires his retention or that the revenues are ade- 
quate for the payment of his salary. Jd. 


The membership of either the police or fire department of 
a metropolitan city may be reduced on economic grounds, 
and men may be dismissed from the service without a hear- 
ing and without an opportunity to show cause against the 
dismissal. Id. 


Taxation. Cost of Abating Nuisance. 
A statute authorizing a city to assess against a lot on 
which a nuisance exists the entire cost of abating the nui- 
sance by improving the lot does not violate the constitu- 
tional provision relating to special taxation for local im- 
provements, but is a proper exercise of police power. 
Horbach v. City of Omaha........... eat y seas sistd atop nceere ays 


Tacation. Injunction. 
A resident taxpayer, showing no private interest, may 
maintain a suit to restrain the governing body of a muni- 
cipality from an illegal disposition of the public money, 
or the illegal creation of a debt which must be paid by 
taxation. Tukey v. City Of OMANA.....cccccreccceccesecreees 


Ordinances. Proof. 
Where publication of an ordinance of the city of South 
Omaha is made in a daily paper, it must be inserted in each 
issue for a week, one insertion not being sufficient. Union 
P. R. Co. v. MeNally....... eee tees neennec conser srensecons 


Failure to publish in the official newspaper an ordinance 
making an annual levy of taxes for the city of Omaha did 
not prevent the ordinance from becoming a law, where it 
was duly passed, and approved by the mayor, and contained 
a section providing that it should be in force from and after 
its passage. Johnson v. Finley. .ccccccccececcceececesenenaes 
The statutory method of proof of the existence of an 
ordinance of the city of Omaha is not exclusive, but such 
proof may be made by common-law methods. Id. 


National Banks. See Usury. 


Negligence. See MAsTER AND SERVANT, 7-9. RAILROAD COMPA= 


NIES. STREET RAILWAYS. 


1. Where a party in good faith had endeavored to avoid injury 


attributable to the negligence of a common carrier, it can- 
not escape liability by showing that such endeavors might 
have been more judicious. Western Union Telegraph Co. v. 
COON 5.03. ese enced ine 5X teeta ee acess ee Sia ereiare Seceie aero eo) bie nea sr eee 


2. Instruction defining ordinary care. Omaha & R. V. R. Oo. 


Wor OT OUD rain. aiscc: Bre N og oils ncn te asses wl OR ase ade wbeslar tibia oe Bliss Serer 


3. A general averment of negligence is sufficient unless at- 


tacked by motion, and an issue framed by a traverse of 
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Negligence—concluded. 


such averment may be proved by evidence of any act within 
the general averment. Id. 


Negotiable Instruments. See ASSIGNMENTS, 2. HUSBAND AND 


WIFE, 6. MorTGAGES, 4, 5. PARTNERSHIP, 5. 


1. Liability of a bank for failure to collect a draft seut to it 


7 


for collection, where it failed to perform its duties in good 
faith. Dern v. Kellogg... ccc cece cece cece eee e ere eeecene Pape 


. One who buys a corporation note unlawfully issued is not 


an innocent purchaser where it appears on the face of the 

note that the payee therein named and the ofticer by whom 

it was executed is the same person. Stough v. Ponca Mill Co. 
Action on Note. Pleading. 

It is not essential that a petition in a suit on a note made 


part of the pleading should negative payment by a stranger. 
Far tells vi TCG UU Gs eetscecaceis oS in 60 4:56 6G AES Haske TES Oe SO Ae 


. A petition in a suit on a note made part of the pleading 


states a cause of action, where it contains allegations that 
defendant executed and delivered the note to plaintiff, that 
such note is wholly due and payable, and that defendant 
wholly neglects to pay the same, or any part thereof. Id. 


Assiguments, Indorsements, and Rights of Transferees. 
A negotiable promissory note may be transferred by a sep- 
arate, distinct assignment thereof, but in such case the 
transferee will not be protected as against infirmities or 
defenses which might be shown as against the assignor. 


An indorsement of a negotiable promissory note, “Pay to 
the order of—Mary W. Gaylord,” held not a general indorse- 
ment, nor such an indorsement as would transfer the legal 
title by a mere delivery of such note. Id. 


Possession of a negotiable note, duly indorsed by the payee, 
creates a presumption of title thereto in the holder. Saun- 
ders v. Bates...... MUAH Vesedorrsengewede, e aveiar 


see e eon erne 


. In a suit on a note a petition, after an allegation of exe- 


eution and delivery of the note by defendant to plaintiff, 
averring that “plaintiff sold and discounted ‘said note, that 
the holder thereof, at inaturity, presented it for payiment, 
that it was dishonored, and that by reason of the neglect 
and refusal of defendant to pay said note, plaintiff was 
compelled to take up said note,” held to mean that plain- 
tiff, upon dishonor of the note, paid the amount due thereon 
to the holter and he thereupon surrendered the note to 
plaintiff. Hartzell v. MeClurg 


- Ina suit on a note it was he'd that money paid by plaintiff 


to an indorsce was not raid * + the benefit of the maker, 
but to protcet plaintiff's ntract of indorsement; and 
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Negotiable Instruments—concluded. 


10. 


11. 


12. 


13. 


14, 


15. 


that the effect of the payment and redelivery to plaintiff 
was to vest him with the equitable title to the note. Ju. 


The equitable owner of a negotiable promissory note in 
his possession may maintain an action thereon in his own 
name. Id. 


Where defendant in his answer specially denies an allega- 
tion of the petition that plaintiffs are partners and denies 
their allegation that the note sued on has been by the payee 
indorsed and delivered to them, they cannot recover in ab- 
sence of proof of the partnership. Hoyt v. Kountze......... 


A memorandum indorsed on a promissory note, to the effect 
that the promise may be discharged by substitution of 
other obligations of the makers within a given time, is 
for the benefit of the makers, and if they fai] to avail 
themselves of the privilege or option, within the prescribed 
period, the note becomes absolute, and a recovery may be 
had thereon, after maturity, according to its legal import. 
Western Mfg. Co. v. ROYOTS..cccccccrercncucnseecncs ove eet 


Consideration. 


Note sued on was executed upon a sufficient considera- 
tion. Saunders v. Bates......... Sees paelod seshscaaave ware slersecee 


Purchase Money Notes. Breach of Warranty. 
Evidence held to sustain a verdict for defendant in a suit 
on a note for the purchase price of a harvester, where the 
seller failed to deliver a bundle-carrier attachment pursu- 
ant to contract. McCormick Harresting Machine Co. v. Court- 
GAO ee aes stan wince te pitetane grates el dasseauesb 4e0 9, 9:85 aie seenasleveig Oat eae he's 


In a suit on notes where defendant answered they were 
given for a harvester, in place of which, if it did not work, 
plaintiff had agreed to furnish a new machine, it was held 
that proof by defendant that the machine had been made 
to work at one time but afterward failed to work, did not 
entitle him, under his auswer, to establish a counter-claim 
for damages and thus cancel the notes. McCormick Har- 
vesting Machine Co. v. GUstAfsOn.. cc ccccccsscccecenssseee 4 e'ey 


New Trial. See INSTRUCTIONS, 19, 20. 


1, 


Notes. 


TIrregularity in granting defendant a new trial held waived 
where plaintiff did not complain of the ruling until after 
the second trial. Gilbert v. MQrrow..... cece ees e cence eens 


. That the verdict is not in accord with the issues tendered 


by the pleadings may be raised by the assignment of error, 
“The verdict is contrary to law.” Stewart v. American Ex- 


368 


456 


209 


18 


276 


change Nat. Bank ewe gee eee re eee eee ey ree rer Te 464 


See NEGOTIABLE INSTRUMENTS, 


Notice. See VENDOR AND VENDEE, 5. 


852 INDEX. 


Nuisance. See INJUNCTION, 5. 

Where, by the terms of a statute authorizing a city to 
assess against a lot on which a nuisance exists the entire 
cost of abating the nuisance by improving the lot, the owner 
is entitled to notice and to an opportunity to do the work 
himself, the city is without jurisdiction to proceed with the 
improvement until such notice and opportunity have been 


given. Horbach v. City of Omaha........ Shia eeeeee ee es ee 

Oath. 
Validity of affidavit executed before an officer not per- 
mitted to take it. Brownell vu. Puller... ccc cece cece eee e ee eee é 


Office and Officers. See DAMAGES, 4. MUNICIPAL CORPORATIONS, 
5-11. STATUTES, 8. 

The offices of city engineer, city attorney, and water com- 
missioner of the city of Lincoln are elective, the statutory 
provision purporting to make them appointive offices being 
unconstitutional. State v. Bowen. .cccccccccsereeraccceceene 


Opinions of the Court. See REVIEW, 81. 

Order of Sale. See ExEcuTions, 8. 

Ordinances. See MUNICIPAL CORPORATIONS, 14-16. 
Overruled Cases. See REVIEW, 74. ‘TABLE, ante, p. xlix. 


Parties. See BANKS AND BANKING, 4. CORPORATIONS, 5, 12. IN- 
JUNCTION, 4. MANDAMUS, 3, 6. NEGOTIABLE INSTRUMENTS, 

10. Res JuprcaTa, 1, 4, 5. REVIEW, 1. 
1. It is proper matter of defense that the alleged assignee of 
the claim in suit is not the owner thereof or the real party 
in interest. Henley v. Hvans........000. giant ewer cee rare ie 


2. The fact that plaintiffs in the district court are different 
from those named in the summons issued by the justice of 
the peace before whom the action was brought affords no 
reason for striking from the files the petition filed in the 
district court. Hartzell v. McClurg......... PERT ROE eCror 


3. When suit is properly brought before a justice of the peace 
of one county, summons may issue to any other county to 
bring in other defendants; but service upon a nominal de- 
fendant in the county where the suit is brought will not 
justify the issuance of a summons to another county for a 
real defendant. Miller v. Meeker............4. Cee enewerceene 

4. One not a party to a contractor’s bond may maintain an ac- 
tion thereon where such bond was executed for his benefit. 
Pioneer Fire-Proof & Construction Co. v. McClay............ ae 

5. All parties to a joint judgment must be made parties to a 
petition in error, and a failure to do so is ground for dis- 
missal. Farney v. Hamilton County. ....cccccccecsceccccecces 

6. The mere acceptance of service of briefs by defendant in 
error is not a waiver of the objection that there is a defect 
of parties. Id. 
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Partnership. 
1, An undenied allegation of a petition that plaintiffs are 


8. 


3. 


partners need not be proved. Herizell v. McClurg........4. 


Where defendant in his answer specially denies an allega- 
tion of the petition that plaintiffs are partners and denies 
their allegation that the note sued on has been by the payee 
indorsed and delivered to them, they cannot recover in ab- 
sence of proof of the partnership. Hoyt v. Kountze.......... 


In a suit to dissolve a partnership and to require an ac 
counting, no demand being made by any of the partners for 
a reformation of the partnership contract, the court cannot, 
on its own motion, reform such contract nor disregard. it 
as the basis of the rights of the litigants. Clark v. Hall.... 


. One holding a claim against individual members of a part- 


nership which had assumed the debt may recover judgment 
in a suit against such individuals and afterward intervene 
in an action to dissolve the partnership, and have the judge 
ment satisfied out of the firm’s assets. Id. 


. A partner, after permitting judgment to be entered against 


the firm on a note not relating to firm business, but to 
which the other partner signed the firm name, was pre 
cluded from asserting that the firm was not bound, and 
firm creditors, in absence of fraud, had no greater right. 


. Books of account, kept by one partner and showing his 


transactions with the other, to which accounts the other 
had access and which he from time to time examined, and 
which, after the business ceased, he admitted to be correct, 
are admissible in evidence on an accounting between them. 
Morris v. Haas......cee cee Visiere ers es dla Laijae/ al ge ini'd:@ieia.e: era/oue7s aveie 19.096, 


Party Walls. 


1. 


2. 


Provisions of a party-wall contract and lease considered 
and the rights and liabilities of the parties thereunder de- 
termined. Smith v. Kennard........00+- wid disie a iguthetee fee ain'’ os 


Answer held to state a defense to an action by the owner 
of a lot to recover from his lessee a sum paid by lessor to 
the owner of an abutting lot for erecting a party wall used 
by lessee. Id. 


Passes. See CARRIERS, 4. 


Payment. See CHATTEL MorTGAGES, 9. INSURANCE, 5, 6,9. MortT- 


GAGES, 5. NEGOTIABLE INSTRUMENTS, 9. 


In an action by the owner of a lot to recover from his 


lessee a sum paid by lessor to the owner of an abutting lot 
for erecting a party wall used by lessee, the payment was 
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held a voluntary one. Smith v. Kennard..........ceceesnees 524 
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Perjury. See WITNESSES, 1. 
False testimony relating to three matters held to consti- 


tute a single offense where the witness took one oath only. 


Barker v. Staté.....ceceeees 64,8 oi ore) si ehalelare ore's Ce veerecoreveees 


Petition in Error. See REViEw, 55. 


Pleading. See AccouNTING, 1. APPEARANCE. CORPORATIONS, 6, 


DaMaceEs, 1. EVIDENCE, 19. EXEMPTION, 2. INSURANCE, 7. 
JUDGMENTS, 20, 21. LIMITATION oF ACTIONS, 3, 4, 7. 
MASTER AND SERVANT, 1, 2. MECHANICS’ LIENS, 4. NEGLI- 
GENCE, 3, NEGOTIABLE INSTRUMENTS, 3, 4, 8, 15. PARTIES, 
PaRTNERSHIP, 2. Party WaLts, 2. REPLEVIN, 6, 7. RE- 
VIEW, 79, 80. TROVER AND CONVERSION, 3, 4. 

Allegations Undenied. 


. Every allegation of a petition not denied by answer, except 


allegations of value or amount of damage, stands confessed 
by defendant and need not be proved by ae Hartzell 
Di MECCUG Svica fais Ue covet as cee ae aul ibrd aiaie 6 Siew Mike a6 ROIS ¢ LSS as OS tS 


. All material averments of new matter in an answer which 


are not denied by the reply will be taken as admitted, and 

need not be proved. Stewart v. American Exchange Nat. 

Bank .......2.. Wideeverecetaltrerd oreie'S 5.508 Seveis 6 eiesd wie ie! o'schidib'e Ware nls e078 
Amendments. 

It is not an abuse of discretion for the district court to re- 

fuse to permit an amended answer, presenting a new de- 


" fense, to be filed at the time a case is called for trial, where 


it appears that the facts embraced in the proposed amend- 
ment were known when the original answer was filed. and 
no excuse is offered for the delay in making the application 
for leave to amend. Western Assurance Co. v. Kilputrick..... 
British-American Assurance Oo, v. Kilpatrick. ...... ccc cee wee 


. Where, after reply, an amended answer is filed setting up 


the defense interposed in the original answer and, in addi- 

tion, facts which constitute a new and distinct defense, 

the plaintiff may reply anew if he so elects, but if he does 

not, the reply to the original answer will not stand as a 

reply to such new or additional defense. Stewart v. Ameri- 

can Eachange Nat. Bank... ccc ccc ec cece cece we ceeeaeeas wach ae 
Appeal, 


. On appeal from an order of a county board in disallowing 


a claim the district court cannot render judginent against 
the county without pleadings. Box Butte County v. Noleman, 
Construction. 


. Allegations of every pleading should be liberally construed. 


Hartzell v. MeClurg.......-.... Ss Oise lie 6 tWie bie a evele wees grars See ee's 
Demurrer. 


. A demurrer to an answer searches the whole record, and 


judgment thereon should go against the party whose plead- 
ing was first defective in substance. Barr vy. Little......... 
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Pleading—concluded. 


Language. Common Count. 

8 A pleader should state in ordinary and concise language 
the facts constituting his cause of action or defense; and 
the practice of adding a common count is not contemplated 
by the Code. Penn Mutual Life Ins. Co. v. Conoughy......-.+ 


Motion to Strike Out Matter. 

9. Where a motion to strike matter from a pleading cannot 
be sustained as made, it is not error to overrule it, though a 
narrower motion might have been well taken. Smith v. 
MOYERS oo Sica etc aik betes Oe wesc ieee ys eee sis Sew cere canes Sux Sie 

10. A defendant pleading new matter which the court refuses 
to strike out of the answer as immaterial cannot be heard 
to complain that the court erred in refusing to strike from 
the reply allegations traversing those of the answer. Id. 

Pecuniary Loss. 

11. In a petition under Lord Campbell’s Act averments of pe- 

cuniary loss held sufficient. Omaha & R. V. R. Co. v. Crow.... 


Pledges. See PRINCIPAL AND SURETY, 2. 

1. Immediate delivery of the property to pledgee and actual 
and continued change of possession are essential to the 
validity of a debtor’s oral pledge to a creditor. Buckstaff 
Bros. Mfg. Co. vu. Snyder... ccc cece cee ee ce weeeeee yea eases 


2. Evidence field not to show that a debtor made an oral 
pledge of his property to secure the claim of creditor. Id.. 


Police. See Municipar. CORPORATIONS, 6-12. 
Police Power. See MUNICIPAL CorPoRATIONS, 12. 


Practice. See CRIMINAL LAw, 5. ExXEcurTions, 15. 

When an order has been irregularly obtained against a 
party. it is his duty to bring the matter to the attention 
of the court before proceeding to a trial of the cause. 
Gilbert V. MGrrow...ceccecercccceceeacceneeee one eeceeeeeee . 


Preferred Claims. See TRusts. 


Principal and Agent. See CaRRIERS, 1. SALEs, 15, 16. 

1. Receipt held properly admitted in evidence, where it was 
given to plaintiff by a witness who was a director of de- 
fendant building and loan association and tended to con- 
tradict the evidence of the witness that he acted in his own 
behalf and not as defendant’s agent. Continental Building 
E& Loan Ass'n v. AULQUT. 0... cee ee cee ae Baih Hee Re ee ae eo eas 


2. In an action on a check drawn by an alleged agent, it was 
held that the petition did not state a cause of action against 
the principal. Penn Mutual Life Ins. Co. v. Conoughy........ 

8. In construing a contract between a harvesting machine 


company and agents authorized to make sales it was held 
that the machines were to be tried after they had been 
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Principal and Agent—concluded. 


paid for or notes given for the purchase money, an’! that the 
agents were liable for the price of machines delivered for 
such trials without first taking the purchase money or 
notes. Unland v. McCormick Harvesting Machine Co..,...... 


- One should not deal with himself in acting as the agent 


of another. Staugh v. Poned Mill C0... ..cc ccc cece eee weee “ee 


. Statements of an agent acting within his authority, when 


made concerning the business in hand at the time of the 
transaction, are admissible in evidence against his princi- 
pal; but such statements, when made subsequent to the 
transaction, not connected therewith, and not specially au- 
thorized by his principal, cannot be received in evidence 
against the latter. Union Life Ins. Co. v. Haman..........-- 


Principal and Surety. See GUARANTY. INJUNCTION, 2. REVIEW, 


1. 


3. 


1, 75, 76. 
Mere forbearance by a creditor does not release sureties, 
although, by lapse of time, the remedy is lost against the 
principal. Bell v. Walker... ccvccscccsccrevecasceseeseeee oie 
A creditor who, without the consent of the surety, volun- 
tarily parts with security thereby releases the surety to 
the extent he has been thereby damaged. Stcwart v. Ameri- 
can Eaechange Nat. Bank....... Ce ree ies Padea te epaads eer 
One purchasing notes secured by mortgage and agreeing 
to extend the time of payment for the benefit of a person 
who has become the principal debtor, held to have released 
the latter’s sureties. Mferriam v. Miles. .......eceweeeee pavers 


. A co-tenant of mortgaged land who buys the interest of his 


co-tenants in the land and assumes the mortgage debt, 
becomes, as among the parties to that contract, the priuci- 
pal debtor, and the vendors become his sureties; and while, 
by such a transaction, the rights of the mortgagee cannot 
be changed without his consent, and he may enforce his 
original contract according to its terms, still, if he makes 
new contracts with the parties to the agreement, with 
knowledge thereof, he must do so with regard to the rights 
of those who are, among the mortgagors, sureties. Id...... 
Evidence held insufficient to show that a creditor had not 
yotice of the relationship of the debtor’s sureties to one an- 
Other, Td... .cceeccceceeeeees po aeescererncsrocecsesocsresce 
On a contract between a county and a person contracting 
with it for the erection of a court house, his sureties may 
be held liable under a provision imposing on the contractor 
the duty of paying for materials used in the building. 
Pickle Marble & Granite Co. v. McCliy........005. se ceeseteees 


Priority. See JupGMENTs, 22. MORTGAGES, 1, 2, 11, 13. 


Privity. See Res JUDICATA, 2. 
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Proceedings in Error. See REVIEW. 


Process. See JUDGMENTS, 23. SHERIFFS AND CONSTABLES, 1. Sum 
MONS. 


Proofs of Loss. See InsuRANCE, 21-24. 
Property. 
Growing crops are personalty and subject to seizure under 
execution. Sims V, JONES... cccecccercancesscrrvencserecenes 


Public Funds. See Trusts, 5-7. 
Public Policy. See Contracts, 2, 3. 
Questions for Court. See INSURANCE, 14. 


Questions for Jury. See CounTIES, 5. ESTOPPEL, 1. FRAUDULENT 
CoNVEYANCES, 3, 6. INSURANCE, 2, 7. 


Questions of Fact. See HusRanD AND WIFE, 4. SuMMONS, 3. 


Quieting Title. See LuutTaTion oF AcTions, 5, 6. 
1. A void tax assessed against a lot for the cost of abating 
@ nuisance thereon may be canceled as a cloud on the 
owner’s title. Horbach v. City of OmGNG.......eccceeeee ees 
2. Under the Code a party may maintain an action to quiet 
his title to real estate whether he be in or out of possession 
and whether his title be a legal or an equitable one. Hayrs 
v, Mason....... SP oleteuniee nese Sie Sse Se se Pep eee sere 8 eocccoveces 


Railroad Companies. See CARRIERS. MASTER AND SERVANT. 
STREET RAILWAYS. 

1. The starting or running of a switch engine in a switch 
yard, filled with a network of tracks upon which cars are 
constantly moving and in which yardmen are at work, with- 
out the ringing of a bell or the blowing of a whistle, is 


evidence of negligence. Union P. R. Co. v. Hlliott......... ees 
2. Instruction relating to the duty of a railroad company to 
give highway-signals held not erroneous. Id............ ots 

Rape. 


1. To justify a conviction of rape, the proof must reach such 
a degree of certainty as to exclude a reasonable doubt. 
Macfield v. State........ 6 Sate dia otereta ore", adie 8 Beas acareanecs Hae. 


2. A conviction of rape will not be sustained where the testi- 
mony of the prosecutrix as to the principal fact relied 
upon to sustain the charge is not only uncorroborated, but 
is so contradictory as to be self-destructive. I@.......0.00- 


3. Under section 12, Criminal Code, it is not necessary to show 
want of consent on the part of the female to sustain a con- 
viction for rape, or for an offense the elements of which 
are included within such charge of rape. Myers v. State..... 


Ratification. See Contracts, 4. 


Real Estate. See VENDOR AND VENDEE. 
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144 


299 


304 


45 
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Reasonable Doubt. 
Instruction defining a reasonable doubt. Mazfield v. State.... 44 
Receivers. See CorroraTions, 12. 


Necessity of appointing a receiver in an action to enforce in- 
dividual liability of stockholders,.for corporate debts. Ger- 


man Nat. Bank v. Farmers & Merchants Bank. ......sceceevees 593 
Records. See JuDGMENTs, 23. REVIEW, 7%. VENDOR AND VENDEB, 
5. < 
Reference. 


Que who consents to an order of reference directing the 
referee to report his “conclusions” and then proceeds before 
the referee, after the expiration of the time limited in the 
order, participating in the production of evidence and ask- 
ing the referee to pass upon questions of law and fact, and 
who, after the evidence has been taken, stipulates for an 
extension of time for the referee to file his ‘“decision,” can- 
not, after the filing of an adverse report, be heard to say 
that the referee did not proceed within the time first fixed, 
or that he was not authorized to find the facts. Morris ». 
Haas ........- ee cee r cence en ceersence Seer ee eenee toeeeeeeeeee S29 


Reformation of Instruments. See PARTNERSHIP, 3. 

1, An instrument will not be corrected for mistake unless, 
as reformed, it expresses the intent and agreement of the 
parties when executed. Nebraska Loun & Trust Co. v. 
fynowski ...... Wlalie shetaiereid Suayeletiomrete ee aaa bis sua & see Sid hala Spat enelaps 398 

2. A mistake in the terms of a written instrument, if mutual, 
will be reformed to express the inteution and agreement 
of the parties and thus enforced. Id. 


Registration. See MorrcacEs, 6. 
Remedy at Law. See Equiry,:1. 
Repeal. See Statutes, 13. 


Replevin. See SaLeEs, 9, 18, 19. 
Evidence. 
1. Evidence held insufficient to sustain a verdict in favor of 
the seller of goods in an action by him to recover them from 
a sheriff who had seized them on executions against the 
purchaser. Bennett v. Apsley Rubber Co...... wih Stamos ‘553 


Instructions. 

2. Discussion of instructions where a chattel mortgage was 
assailed for fraud as to plaintiff in replevin. Aefley v. 
UNG CT 05 as Cae iA REE RAE we eta) ae ass Wisiaetsanstes eoie) ATG 

Judgment, 

3. Where plaintiff has taken the property and the verdict is 
for defendant, the judgment must be in the alternative for 
a return of the property or its value if a return cannot be 
had. Martin v. Poltz.........046 Ho spertianeieieiera lucene oie Mie chee ees. 162 
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Replevin—concluded. 


4. 


9, 


Pleading and Proof. 
Where plaintiff pleads only a special ownership, he must 
prove such title as he pleads it, and cannot recover on proof 
of general ownership. Suckstorf v. Butterfield.............. 


. Where plaintiif asserts only a special ownership, defendant, 


to defeat the action, may show that plaintiff’s title is of a 
different character. Id. 


. Special plea for special damages is necessary to a recov- 


ery therefor. A7rmagost Vv. RiSing...cccccerccccccccseceeecens 


Verdict. Pleading. Variance. 
A verdict that the right of property and right of possession 
were in plaintiff held a material variance from an affidavit 
wherein plaintiff merely claimed the right of present pos- 
session by virtue of a chattel mortgage. Hayes v. Slobodny.. 


. Evidence held to sustain the action of the trial court in di- 


recting a verdict for defendant. Buckstaff Bros. Mfg. Co. 
vw, Snyder........6 Dh Guide Me DORE Cee Re ewok ee Perr eer 


Verdict set out in opinion held sufficient. Heffey v. Hunger, 


Reply. See PLreapine, 10. 


Rescission. See Sats, 17-20. VENDOR AND VENDEE, 2. 


Res Gestae. See EVIDENCE, 13. 
Res Judicata. 


1. 


The rights of one who held an unrecorded assignment of 
a junior mortgage are not barred by a decree foreclosing 
the senior lien in a suit to which he was not a party, though 
the original mortgagee was a party. Goodwin v. Cunning- 
ham ....066. Siete eisdce was pied eee Teor: eee neeeeeees ens 


. There is no privity between an administrator and an heir 


so far as regards the decedent’s real estate, and a judg- 
ment dismissing an administrator’s action to quiet title 


. is not a bar to a subsequent action, by the heir against 


the defendant in the administrator’s suit, to quiet title to 
the same real estate, which has descended to the heir from 
the administrator’s intestate. Hayrs v. NQ80N........ eer eee 


. An order dissolving an injunction and dismissing the pro- 


ceeding is generally an adjudication that the injunction 
ought not to have been granted. Gibson v. Heed.........0-6- 


. Foreclosure of a mechanic’s lien is not an action in rem 


in such a sense that the disposition of the realty involved 
therein is binding upon persons not parties to such suit, 
who have unrecorded liens acquired prior to the pendency 
of the foreclosure suit. Portsmouth Savings Bank v. Riley.... 


. A judgment is a binding adjudication upon all parties’ to 


the suit in which it is rendered, and upon all persons who 
claim an interest in the property involved therein through 
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Res Judicata—concluded. 


any party to that suit acquired after the action was pend- 
DUN eso Dieta Ses casas eels Siasarale ete 8 alates Coe Se Siew eee sees Oates ite escape este 


. An appeal from a justice of the peace presents the case for 


trial de novo, and a dismissal invited by plaintiff in the dis- 
trict court before the case is heard on the merits is not a 
bar to another action on the same cause. Home Fire Ins. 
CO. V. Deets... .cccccacsacceres Bad laleiins siaew aia oicierereie Sataretaicte sete Si 


Revenue. See TAXATION, 


Review. See Birt. oF EXcEPTIONS. INSTRUCTIONS. 


1. 


5. 


Appeal Bond. 
The district court upon the trial of an appeal from an in- 
ferior court is without jurisdiction to render against the 
sureties on the appeal bond the same judgment it enters 
against appellant. Drummond Carriage Co. v. Mills.........6 


Assignments of Error. 
Errors in giving or in refusing to give instructions should 
be separately assigned in the motion for a new trial and 
in the petition in error. McCormick Harvesting Machine Co. 
DO. Courtright... ..cccceeeces Oca eee e eee t nasser seseaceeranees . 


. An assignment of error relating to a group of instructions, 


where the ruling as to any one of the group against which 
the assignment is directed is without error, may be over- 
ruled. Unland v. McCormiek Harvesting Machine Co......... : 
Albion Nat. Bank v. Montyomery...ccccecceceeeees sibsotncd, steph nei 


An assignment, in a petition in error, of “errors of law 
occurring at the trial,” is insufficient to present for review 
the rulings of the court below on the admission or exclusion 
of testimony. Blodgett v. Mcdfurtry.....-....ceee ie sehOivave-d 4a 
An assignment, “Errors of law at the trial excepted to at 
the time,” is insufficient in a petition in error to present for 
review the rulings on the admission or exclusion of ev'dence. 
Teg gi UV. GAUMEY.. cca ccccccecccccsevccesscecee Biacae tena mae Wane i 
AJleged errors argued in the brief which are not assigned 
in the petition in error are unavailing. Phenig Ins. Co. v. 
King ...... ge atereeeSee G8 51a Sie cers Sieh dreleial ee ee ee on 
To obtain a review of the rulings of the trial court on the 


532 


620 


41T 


18 


365 
682 


69 


800 


630 


admission or exclusion of testimony each ruling must be © 


specifically assigned in the petition in error. Id. 


. An assignment in a petition in error that the court erred in 


rejecting evidence, “as appears at record, pages 209, * * * 
243,” is too general for consideration. Id, 


Assignments of error relating to rulings on the admission 
of evidence will be disregarded on review in absence of a 
properly authenticated bill of exceptions. Cole v. Arlington 
State Bank............. easier’ sistartreeeigions eeutoves ete eaiea's 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


19. 


21. 


22. 


23. 


The action of a district court in admitting or excluding evi- 
dence cannot be reviewed by the supreme court unless such 
action is specifically assigned in the petition in error. 
Smith 0. Kennard... ccccscacececcceevenreeenseteetes eats BSS . 


The assignment, “Errors of law occurring at the trial duly 
excepted to,” is not sutliciently definite to challenge at- 
tention to any particular part of the trial. Albion Nat. Bank 
v. Montgomery...... eres eevaxs UREA EEE OLE ROSES “4 
An assignment of error assailing the denial of a new trial 
is insufficient where it fails to specify to which of several 
grounds it applies. Jaeggi v. Galley.....cceeeeeee jala sate eee 
Bill of Exceptions. 
A bill of exceptions not authenticated by the clerk of the 
district court will be disregarded. Henley v. Brans.......... 
Beatrice Savings Bank v. Beatriee Chautauqua Assembly...... 
An unauthenticated bill of exceptions will be disregarded 
in the supreme court. Coy v. Miller............ Slave Spaces s Stvaxe 


Questions requiring the examination of an unauthenticated 
bill of exceptions should be disregarded, and where the 
pleadings in such a case are sufficient the judgment may be 
affirmed. Beatrice Savings Bank v. Beatrice Chautauqua As- 
010 | ee be EN6G0 F665s ones wise Osos 


Questions requiring the examination of a bill of exceptions 

which has been quashed will be disregarded. German Nat. 

Bank v. Farmers & Merchants Bank. ..c..cecceccceseceeeeeaes 

Questions requiring an examination of a bill of exceptions 

will not be considered where there is no proper bill in the 

record. Andrews v. Kerr........ ee er ee rere 
Briefs. 


. Alleged errors, not referred to or argued in the briefs, are 


waived. Blodgett v. McMurtry. .ccccccccccvscccecsaccs WoaSee's 


Instructions not argued in the brief of plaintiff in error 
will not be reviewed. Herzke v. Blake. ....cccscccsevccsecees 


. Violation by plaintiff in error of the rule requiring him to 


file briefs held not to justify a dismissal where the briefs 
were filed more than two years before the case was sub- 
mitted to the court. Pickle Marble & Granite Co. v. McClay.. 
Discretion of Court Below. 
A ruling in respect to leading questions will not be dis- 
turbed in absence of an abuse of discretion on part of the 
trial court. City of Harvard v. Stiles......eccceees Seetiweeee 
An order excluding unexamined witnesses from court dur- 
ing examination of the witness on the stand will not be 
reversed except for an abuse of discretion. Chicago B. € Q. 
pee OC ee a 12 C01) [) eR nm a aa 
In a prosecution for bastardy the amount defendant, upon 
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Review—continued. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


conviction, shall be required to pay is to some extent within 
the discretion of the trial court, and its judgment will not 
he held excessive upon review, in absence of an abuse of 
discretion. Wurdeman v. Schultz.......-.0006 rere seceeeee 404 
Dismissal. 
The dismissal of a petition in error from an appellate court, 
without an examination of the merits of the assignments, 
operates as an affirmance of the judgment sought to be 


reviewed. Bell v. Walker. .......cccccseeeuee ois ies aver ee sevee O2e 
Evidence. 

Fiudings of court or jury will not be disturbed where the 

evidence is conflicting. Walker v. Smith........0...000 eee. 31 
Western Assurance Co. v. Kilpatrick......... 6 eee aeantie eeeseece 241 
Abraham », City of Fremont. ...... cece cee ee i eit gnevagn ane wera aiate ea 2B OL, 
Wurdeman: Bo SUZ i vis iccs 0586 So seidie 60.88 1 gye: deel Be weve Ale be oe ee 404 
Herzke v. Blake .........c eves etree Ded daisies tenieermteaaiesi eis 465 
Onion Life Ins. Co. v. Haman... .ccccccccccncccenceceveee ieeue 599 
SUCCES Oe RAPT G oes ccicks Dinntert Gee Gi Ns ches ose Sees Wea eas - 669 
TRCGGE VD. GAUICY 0 occas car eccaeencnes cesses enseneeeeens wena are 800 


Upon a record presenting no question of Jaw a judgment 
sustained by the evidence will be affirméd. Mains v. Boyd... 170 
Gretna State Bank v, Grabow.........++5- seceseedeaeesesaees 547 


The exclusion of testimony which does not tend to estab- 
lish either a cause of action or defense is not ground for 
reversal. Blodgett v. MeMurtry..... ts lanai shove etahete Ms telereitier eases: 69 


The supreme court cannot assume that the rejection of 
written evidence was prejudicially erroneous when there is 
in the record before it no showing as to the nature of the 
evidence rejected. Modern Woodman Accident Ass'n v. Shry- 
OCH wocececcescvecs eeseee Side UN eieis eeseer seeevesees Seale aae ee 250 
Where a fact is established by uncontroverted evidence, it 
is not reversible error for the trial court to so treat it in 
the instructions. Wardeman v. Schultz...... ad 7ee sed ste hse Baa 404 


Where there is a conflict in the evidence as to the amount 
of damages sustained by a landowner by reason of the ap- 
propriation of his land for a public road, the supreme court 
will not interfere with the verdict on the ground that the 
damages awarded by the jury are inadequate. Howard v. 
Board of Supervisors... ccc cc ccc eee eee c cree eee c eter eneees «. 444 
A finding that an insured building was not unoccupied, 
within the meaning of an insurance policy, held sustained 
by sufficient evidence. Omaha Fire Ins. Co. v. Sinnott...... + 522 
In reviewing a judgment on appeal the supreme court will 
not presume that the district court considered incompetent 
evidence. Portsmouth Sarings Bank ve Riley.. oe cceeseeeee eee 531 
E-rceptions. 
To review denial of a continuance it is necessary to take an 
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34, 


35. 


36. 


37. 


38. 


39. 


40. 


41. 


42. 


43. 


44, 


45. 


exception to the ruling below. Staples v. Arlington State 
Bank ...ccccceesveee 
Final Order. 


An order overruling a plea in abatement is not a final 
order. Bartels v. Sonnenschein 


To obtain a review there must be a final order or judgment 
on the merits of the action in the court below. Id. 


Harmless Error. 


68 


The admission of improper evidence, in a case tried with- - 


out the assistance of a jury, is not of itself a ground for 
reversal. Bell v. Walker 


In a trial to the court the admission of incompetent testi- 
mony is not ground for reversal where the judgment should 
be affirmed regardless of the evidence erroneously admitted. 
Stenger Benevolent Ass’n v. Stenger.........05 eC Tere 


Harmless error is not ground for reversing a judgment. 
Union Life Ins. Co. vo Haman... .ccccccecccveee Kitiae ho he er 


To warrant a reversal, error prejudicial to the party com- 
plaining must affirmatively appear of record. Andrews v. 
Bern wccccccccccceseccnsees ee eeeees idinievetaless eae 


rr . 


A judgment should not be reversed for the admission of 
immaterial evidence which was not prejudicial. Atkins v. 


Seeley ....ccceeee PCE CE Ter ee ECE OT EVE T UCT ET rr eric 
Issues. 
In a case appealed from an order of a county board issues 


should be joined in the district court as in cases appealed 
from justices of the peace. Box Butte County v. Noleman... 


An appeal from an order of a county board, allowing a 
claim against the county, brings the matter to the district 
court for trial de novo. Id. 


An appeal from a justice of the peace presents the case in 
the district court for trial de novo. Home Fire Ins. Co. v. 
DeCtS cccvccccccnccccvsccrcecsencs cece ee eweereeee ee ceceeene 
Journal Entries. 
The mere fact that in a journal entry a motion sustained 
was described as “a motion to dismiss an appeal because not 
taken in time” held not sufficient to prevent the appellate 
court from considering whether or not the ruling on said 
motion was proper, in view of grounds urged therein, but 
not recited in said journal entry. Andresen v. Carson....... 


Where the record of a judgment, at the time of an appeal 
taken therefrom, recited that it had been rendered upon the 


’ consideration of agreement of parties, the appeal was una~- 


vailing and, on motion of appellee, was properly dismissed. 
Id. 
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46. 


47. 


48. 


49. 


50. 


$1. 


52. 


53. 


54. 


55. 


56. 


5%. 


After an appeal perfected, an amendment of the record of 
the judgment appealed from to show certain facts and a 
subsequent amendment whereby such facts were eliminated 
from the record, held to have accomplished nothing by way 
of amendment. Id. 
Jurisdiction. 

The absence of jurisdiction of the district court will not be 
presumed, but must affirmatively appear from the face of 
the record. Barker v, State... .ccccccescccccecssoccsrsseeees 


Objections to jurisdiction of the person, not appearing on 
the face of the record, may be raised by answer, and the 
prosecution of appeal or error is not a waiver of such juris- 
dictional defense. Mayer v. Nelson...... as bbiGietere SUG oiaiei ae ae 


The filing of a transcript in the supreme court within one 
year after rendition of judgment below is essential to juris- 
diction of appellate court. Forbes v. Morearty....ecccseeeee 


A proceeding in error in the supreme court must be com- 
menced within a year from the date of the judgment below. 
Dixon Nat. Bank v. Omaha Nat. Bank. ..... ccc ceee ween ees oe 


The validity of a judgment or order does not depend on 
the reason for the action of the court, but upon lawful au- 
thority to hear and determine the matter before the court. 
In 1€ REAM... 6 cece eeane eee ee 6. shade 9 a else eiccais 
A district court cannot acquire jurisdiction of a cause if the 
court from which the appeal was taken had no jurisdiction 
of the subject-matter. Jacobson v. Lynn...... diese -onysverers Viaiee 
Parties, 
The fact that plaintiffs in the district court are different 
from those named in the summons issued by the justice of 
the peace affords no reason for striking from the files the 
petition filed in the district court. Hartzell v. McClurg...... 


Where there is presented no question on appeal but the 
sufficiency of the evidence to sustain the judgment as to 
one of three defendants, and the rights of the sole appellant 
are dependent upon those of defendants who have not ap- 
pealed, the judgment may be affirmed. Barnes v. George.... 


All parties to a joint judgment must be made parties to a 
petition in error, and a failure to do so is ground for dis- 
inissal. Farney v. Hamilton County........ eee" ne ya6, 0500 9900 


The mere acceptance of service of briefs by defendant in 
error is not a waiver of the objection that there is a defect 
of parties. Id. 
Pleadings. 

In a case appealed from an order of a county board dis- 
allowing a claim the district court cannot lawfully render 
judgment against the county without pleadings being filed 
or a trial had. Bow Butte County v. Noleman............... 
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.BReview—continued. 


Presumptions. 

68. On appeal -from an order sustaining the validity of bonds 
voted for internal improvements, it was presumed, in ab- 
sence of a showing to the contrary, that petitioners for the 
election at which the bonds were voted were freeholders 
and qualified to sign the petition. Cummings v. Hyatt...... 

$9. In an error proceeding to reverse a judgment by default 
rendered against defendant by a justice of the peace, pre- 
judicial error will not be presumed from an indorsement on 
the summons that, upon default, judgment would be ren- 
dered for a certain sum with interest, where the summons 
recited that interest was claimed at ten per cent, this rate 
with the principal justifying a judgment in excess of that 
rendered. McKibben vr. Harris... ccc cece c ence nee eeaeneeees 


Questions Not Raised Below. 

60. In a suit against a railroad company by an employé who 
was injured through negligence of a co-employé, the defense 
that the employés were fellow-servants cannot be raised for 
the first time in the supreme court. Union P. R. Co. v. 
PUNO oa:e Soins Sete Se ade stents ole tee ee coccctee eee ecercescccce 

61. In an error proceeding it will not be assumed that no bill 
of particulars had been filed with a justice of the peace 
before he rendered the judgment assailed, where, before 
judgment, no such question was raised. McKibben v. Harris, 

Remedies. Error and Appeal. 

62. In an equity case an appeal under section 675 of the Code 
relating to appeals in equity does not present for review 
the correctness of a ruling of the trial court in excluding 
evidence, but such a ruling may be presented under seetions 
584 et seg. of the Code providing for review by proceedings 
in error. Walker v. Smith... cc... cc cece cc cece eee eee eees 

63. One desiring to review rulings as to misconduct of counsel 
must call such conduct to the attention of the trial court at 
the time, ask protection therefrom, preserve it in a hill of 
exceptions with rulings and exceptions, and present the 
record in the supreme court under an assignment of error. 
Chicago, B. & Q. R. Co. v. Kellogg... cc cc ccc cece en cece eecece ste 

64. Rulings of the court as to misconduct of counsel during a 
trial may be reviewed, but such misconduct is not review- 
able on error. Id. ; : 

65. For the disallowance of a claim against the state by the 
auditor the law furnishes an adequate remedy by appeal. 
State V. COrnedl. ....cccccveccccscencccccseeesesccneesteccees 

66. An appeal will not lie from an order of a county superin- 
tendent changing the boundaries of school districts or 
creating new districts, the method of reviewing such pro: 
ceedings being by petition in error. Pollock v. School Dis- 


trict ...... 958 Aiaedls Soir bashi aie Males outs aisiale tdia's ee gievere eiareiere rales eGo sie 
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An appeal, as distinguishable from a proceeding in error, 
will not generally lie from an inferior court in a law action. 
Nebraska Wesleyan University v. Ordig..... cece cee ens ease ceae 


Questions of computation or elements of findings on which 
a decree foreclosing a mortgage, a mechanic’s lien, or a con- 
tract of sale, is based, will not be reviewed on appeal from 
the order confirming the foreclosure sale. Hamypton Lumber 
CO. v. Va NOS8.. 6c cece cece eee eeeenees sisi emia sre shee 


The constitutional provision that “the right to be heard in 
all civil cases in the court of last resort by appeal, error, or 
otherwise, shall not be denied,” does not prevent the su- 
preme court from prescribing such reasonable rules as are 
deemed essential to the prompt and orderly disposition of 
causes for review, nor is the refusal to permit oral argu- 
ments violative of the constitution. Schmidt v. Boyle........ 
A defendant to an action in which an accounting is prayed, 
who consents to an order of reference and proceeds ac- 
cording to the analogies of a suit in equity, cannot on ap- 
peal be heard to say that the action was essentially of a 
legal character, and should have been so treated. Morris v. 
GUS cenvicnncacsvevcoccesssscese see e eet e cen e eee catseesecees 
firrors in proceedings or judgment in a criminal case are 
not reviewable on application for a writ of habeas corpus. 
ye 0) wipe Bis 4 ceavsibng Poviae 98 sated 
After judgment proceedings in garnishment are reviewahle 
by petition in error and not by appeal. Dison Nat. Bank ov, 
Omaha Nat. Bank........00c cece eens i Roaes Wes weiss Udit alte 
Reversal. Practice. 
Where the trial court erroneously disposed of a case on the 
theory that a contract involved did not express the ayree- 


“ment of the parties and was, therefore, unenforceable, the 


supreme court may eliminate from the findings below the 

errors resulting froin the failure to construe and enforce 

the contract, and order the judgment below to be modified 

accordingly. Clark v. Hall......eeeee rrr rrr rr reer ee 
Stare Decisis. 

On review the rule stated in an overruled case held not to 

control a judgment following it, though the judgment was 


173 


185 


387 


579 


667 


796 


479 


rendered before the case was overruled. Mayer v. Nelson.... 437 


Supersedeas. 

The death of the principal in a supersedeas bond, while the 
cause is pending in the appellate court, does not release 
the surety from liability, nor is he discharged by the failure 
to have the action revived. Bell v. Walker......... cc cee eee 
The liability of a surety in a supersedeas bond is not af- 
fected by the failure to present a claim against the estate of 
his principal. Jd. 
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Review—concluded. 


97. 


78. 


79. 


80. 


81. 


82. 


83. 


84. 


Transcripts. 
Entries made upon the tria] docket of the district court 
cannot be considered on review for the purpose of ascertain- 
ing what were the proceedings in that court. Barker v. 
State ........ eee e ce ccceeereeee eee cece eee n en esnecceneenrers . 


Transcript held to show that an information was filed 
against accused in the court below during the term at 
which he was required to appear, and that the trial was 
had upon an amended information presented at a subse- 
quent term of court. Id. 


When there is filed in the supreme court on appeal no plead- 
ing but a supplemental petition, and the decree discloses 
that it was rendered upon consideration of a petition and 
supplemental petition, the decree may be affirmed. Calmelet 
wv. Sichl......... apiligrengSleuners Sie 4 ececdap eyesore ao ven thonaseitecatstpv oud is 


A second appeal to the supreme court is so far independent 
of a former appeal that pleadings filed in the original appeal 
cannot be referred to in that subsequently taken, for the 
purpose of ascertaining what issues had been originally 
joined and presumably were tried, when there was entered 
the decree sought to be reversed. Id. 


Quotations in briefs from a written opinion of the trial 
judge may be considered on review, though neither the 
original opinion nor a copy thereof is in the transcript. 
Abraham v. City of Fremont... cl. ccc cece cc ecneneeeneeeseeees 


In absence of an authenticated transcript of the proceed- 
ings below the petition in error may be dismissed. Bailey 
Vex BASU OW a sc6 sis-8- cu i9 0 44 6, 008: bbiao le Bib S WO 8: Ts 6. 8'Ge alan 8:81 bale eos. oe 


A transcript for review should contain only so much of the 
record below as is essential to a correct understanding of 
the case. Moores v. State........... Be eeessace eee taveeeee vee 


An order not embodied in a certified transcript cannot be 
reviewed. Forbes v. Morearty...... eh wees errr rs pas pee 


Revivor. See JUDGMENTS, 13, 14. 


Roads. See Higuways. 


Rules 


Sales. 


1. 


2. 


of Court. See REVIEw, 69. 


See FRAUDULENT CONVEYANCES. NEGOTIABLE INSTRUMENTS. 
15. VENDOR AND VENDEE. 


Carriers. Place of Delivery. Title. 
The place of delivery should be determined by the contract 
between buyer and seller. Neimeyer Lumber Co. v. Burling- 
ton & MM. Re BR. COs cvcciccccenveretecesteceevewersseesecneee 


Where the contract between the parties provides that de- 


livery shall be made at a certain place, the seller's title to 
the property is not divested until delivery is so made. Jd. 
o 
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Sales—continued. 


3. 


»* 


= 


9. 


10. 


11. 


12. 


Where the contract is silent as to place of delivery, the 
seller’s delivery of the property to a carrier, consigned to 
the buyer, divests the seller’s title, and the buyer’s title at- 
taches upon such delivery to the carrier. Id. 


Where the contract is silent as to place of delivery, and 
the seller delivers the goods to a carrier, consigned to buyer, 
the carrier is the bailee of the person to whom, and not by 
whom, the goods are consigned. Id......ceecesesceceeuaees 


Where a seller delivers the goods to a carrier for transit 
to the buyer, and causes them to be consigned in the bill of 
lading to himself, his agent, or his order, the presumption 
arises that he thereby intended to retain the title in him- 
self. Id. 


Seller's prepayment of freight on goods sold and shipped to 
the buyer is prima facie evidence of an intention on part 
of the seller to retain title to the goods while in transit. Jd, 


In construing the contract of sale set out in the opinion it 
was /icld that delivery of the property sold was made at the 
place of shipment, and that the title to the property vested 
in the buyer on its delivery by the seller to the carrier for 
transit to the buyer. Id. 


322 


Meaning of f, o. b. in contract of sale. Id...326, 327, 346, 349, 351 


Conditional Sales. 
A conditional seller, where there has been no compliance 
with section 26, chapter 32, Compiled Statutes, as to record- 
ing the contract, does not retain such an interest in the 
goods that he can maintain replevin against one who, with- 
out knowledge of the conditions of the sale, purchased the 
goods from the conditional buyer who was in possession 
thereof. Regier v. Craver. ccc. cceceeccaee Sdietealerdielaa sud ernecieles 


in a suit on a contract of conditional sale for the price of.an 
engine, evidence held to sustain the finding that conditions 
precedent to completion of the sale had not been fulfilled 
by plaintiff, and that defendant, for that reason, refused to 
accept the engine. Charter Gas-Engine Co. v. Coleridge State 
Bank ....... semen ede eee sete eeseceseneeves seecensescceesneces 
Contract set out in opinion held not one of absolute sale ac- 
companied by the warranty of seller as to the qualities of 
the property, but one of conditional sale, the qualities of the 
property being of the essence of the contract, and the es- 
tablishment of their existence a condition precedent to the 
completion of the sale. Id. 


In a suit on a contract of conditional sale for the price of 
an engine, evidence held to sustain a finding that defendant 
had not waived performance of conditions precedent to com- 
pletion of sale. Id. 


607 


743 
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Sales—concluded. “ 


13. 


14, 


15. 


16. 


17. 


18 


19. 


20. 


21. 


Damages for Breach of Contract. 
In an action against a buyer for breach of an executory 
contract of sale the seller’s measure of damages is the 
difference between the market value of the property at the 
time and place of delivery, and the price fixed by the con- 
tract. Funke v. Allen.......... oe sesccccccocsoccesscreccsces 407 
Fraud. 
Sale held not fraudulent. Richardson Drug Oo. v. Meyer......319 
Principal and Agent. 
Construction of contract between harvesting machine com- 
pany and agents authorized to sell machines. Uniland v. 
McCormick Harvesting Machine C0....ceeeecseeeees eececceeee SOF 


A sale, by a factor, of goods of his principal as his own and 
for his own benefit confers no title upon the buyer, as 
against the real owner. Regier v. CTAVEr....sscecceceseccese 507 
Rescission. 
Where a harvester was delivered under a contract: re- 
quiring the seller to deliver a bundle carrier on a later date, 
the seller’s failure to deliver the bundle carrier was held 
ground for the buyer’s rescission of the contract. MceCor- 
mick Harvesting Machine Co. v. Courtright.........+ Seeeeessa: 18 


To entitle seller to rescind a sale for false representations 
of buyer it is unnecessary to establish that the latter at the 
time knew the representations were false and untrue. Field 
wo. Morse...... seesenseecsceves se ener rin evcees 789 


Where goods are sold upon credit obtained by fraudulent 
representations of buyer as to a past or existing fact, the 
seller may rescind the sale and replevy the goods within 

a reasonable time after the fraud is discovered. Id. 

In an action to rescind a sale of goods for fraud practiced 

by the purchaser, where reliance was placed on reports of 

a commercial agency, evidence reviewed and held insuffi- 
cient to show any false representations or any fraud, Ben- 
nett v. Apsley Rubber CO...scccvececececercccereacreccccnsees B53 


Stoppage in Transitu. 


That goods sold are in transit from the seller to the immedi- 
ate buyer is essential to the seller’s right of stoppage in 
transitu. Neimeyer Lumber Oo. v. Burlington & M. R. R. Co.... 328 


Satisfaction. See CHATTEL MorTGAGEs, 9. MORTGAGES, 15, 


Schools and School Districts. 
An appeal will not lie from the order of a county superin- 


= 


tendent changing the boundaries of school districts or creat- 
ing new districts, ihe method of reviewing such proceedings 
being by petition in error. Pollock v. School District........ 171 


Bection-Line Roads. See Hicuways, 2. 


870 


INDEX. 


Sentence. See CriminaL LAW, 15. 


Sheriffs and Constables. See ExEcuTrions, 4, 5. EXEMPTION. 


1. 


An officer who seizes mortgaged chattels on mesne or final 
process against the mortgagor is not liable in an action by 
the mortgagee if he does nothing to place the property be- 
yond the reach of the mortgagee or to prevent him from 
taking possession of it when his right of possession accrues. 
Locie v. Shrech.......+ sist Sister d dcafeeseeaet SRloaae bese Sie sisie era aed a se 8's 


. A ministerial officer is not liable in an action for false im- 


prisonment for the arrest of a person under a warrant regu- 
lar on its face and issued by proper authority, where there 
is no abuse thereof in the manner of its execution.’ Kelsey 
v. Klabunde.......-..-+.: Sega eee Sida 3 Besa seers se whartere Sets oon 


Sheriffs’ Deeds. See ExkrcuTions, 25. 


Special Findings. See Trrat, 3. 


Specific Performance. See REFORMATION OF INSTRUMENTS, 2. VEN- 


DOR AND VENDEE, 4. 


Stare Decisis. See REVIEW, 74. 


State 
1. 


and State Officers. 

For the disallowance of a claim against the state by the au- 
ditor the law furnishes an adequate remedy by appeal. 
State v. COrmell.. cc ccccccccccccecscccessenecessecessesceeeee 


. The auditor of public accounts is powerless to draw a war- 


rant upon the treasury for commissions due a county treas- 
urer upon moneys collected by him for the state and paid 
into the treasury, unless a specific appropriation has been 
made for that purpose by the legislature. Id............00. 


Statute of Limitations. See Lim1TaTION oF ACTIONS. 
Statutes. See JuDGMENTS, 5. MUNICIPAL CORPORATIONS, 12. Ta- 


1. 


BLE, ante, p. Iv. 
Adoption of Judicial Construction. 
Where the legislature re-enacts a law of the state, it thereby 
adopts the judicial construction which had been placed 
thereon by the supreme court. State v. Cornell. ...cccecceee 


Amendments. Titles. Subjects. 


. Where the title to a bill is to amend a designated section 


of a law, no ainendment is perinissible which is not germane 
to the particular original section proposed to be changed. 
Ti daa-teeeale oeaies Sane SRG os Wadinsiers sc galoiee Sienehecerersare-e or6 eines 
The amendment to section 134, article 1, chapter 18, Com- 
piled Statutes. (Session Laws 1883, p. 191), relating to the 
sale of county bonds, is germane to the original section, and 
fairly within the scope of the title of the amendatory act. 
Id. 


. Where the title to a bill is to amend a designated section of 


a law, no amendment is permissible which is not germane 
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Statutes— concluded. 


10. 


11. 


12. 


13. 


to the subject-matter of the particular original section pro- 
posed to be changed. State v. Bowen....... seers Bic erwiaie awl ar 


. Section 31, chapter 14, Session Laws 1897, purporting to 


amend section 91, article 1, chapter 13a, Compiled Statutes 
1895, contravenes section 11, article 3, of the constitution, 
since said amended section contains new matter of legisla- 
tion not germane to the original. Id. 

Section 46, chapter 78, Compiled Statutes, relating to sec- 
tion-line roads, is embraced within the title of the act of 
which it forms a part, and is valid. though it may operate 
incidentally to modify other laws. Howard v. Board of 
Supervisors .........0-. si ovacalse ai¥is (eiatepie:Sialels J6:Sfs( 6: ease a tales eajare’ oe 

Construction. 
Special provisions in a statute in regard to a particular sub- 
ject contro] general provisions. State v. Cornell... cscs seees 
Effect Upon Judgment. 


. Chapter 52, Session Laws 1893, takes from a county the 


right to maintain an action against its treasurer to recover 

illegal fees retained by hin pursuant to a settlement with 

the county board, but does not satisfy or vacate a judg- 

ment already obtained against him by the county for the 

illegal fees thus retained. Weainey County v. Taylor......... 
fdneralid Parts of Act. 


. When the invalid part of an act was the consideration or 


inducement for the passage of the residue, the valid and 
invalid portions will fall together. State v. Bowen..... seaee 
Section 31, chapter 14, Session Laws 1897, was the motive 
inducement to the passage of sections 6 and 7 of the same 
chapter purporting to amend sections 13 and 14, article 1, 
chapter 13a, Compiled Statutes 1895, and the unconstitu- 
tionality of said section 31 invalidates said sections 6 and 7, 
leaving the original sections in full force and effect. Id. 
Penalties. 
A statutory enactment which provides by whom, and under 
what procedure, a penalty previously created may be re- 
covered is not a penal statute, and there exists no reason 
for a requirement that it be strictly construed. Albion Nat. 
Bank v. Montgomery... ccc cccscccccenevces bs slausiisia ete dre.8 Wiehive alow 
Public Welfare. 
Where, by any reasonable construction, the subject-matter 
of legislation can be held to be for the welfare of the public, 
the will of the legisiature should prevail over any mere 
doubt of the court. Cumminas v. Hyatt.......... e itee- ceed 
Repeat. 

Section 2 of an act passed February 18. 1873, entitled 
“Homestead Associations,” being section 146, chapter 16, 
Compiled Statutes. was repealed by section 4, article 11, of 
the Constitution (Miscellaneous Corporations), fixing lia- 
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bility of stockholders. Van Pelt uv. Gardner...... wees sarees 702 
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Stockholders. See CorpoRATIONS. 


Stoppage in Transitu. See SaLzs, 21, 


Street Railways. 


1. 


3 


Strict 


A passenger on a street railway cannot recover for an in- 
jury resulting in part from his own negligence. Lincoln 
Strect R. Co. v. McClellan. 0... crc ceencnencees evees ta eene «+. 672 


. Section 3, article 1, chapter 72, Compiled Statutes, relating 


to the liability of railroad companies for injuring passen- 
gers, does not apply to street railways. I[d.........-.+0-00+ 673 
Street railways are common carriers of passengers, are re- 
quired to exercise the utmost skill, diligence, and fores‘ght, 
consistent with the business in which they are engaged, 
for the safety of their patrons, and are liable for the 
slightest negligence. I[d........-..eeeeeeeeee sieis daceaieleteieye tee 672 


. In a suit against a street railway company for injuring a 


passenger the burden is on defendant, the injury being 
shown, to show that it was in nowise at fault. Id...... weno 873 
In a suit against a street railway company for injuring a 
passenger it is error to instruct that, the injuries being 
shown, the carrier, to escape liability, must prove that the 
passenger was guilty of gross contributory negligence, Id., 672 


Foreclosure. See VENDOR AND VENDEE, 6. 


Subrogation. See TaxarIon, 7. 
The mere fact that with the proceeds of a later mortgage a 


prior one was paid, for the purpose of removing the lien 
thereof, affords no ground for subrogating the junior mort- 
gagee to the rights of the former mortgagee upon its being 
discovered that a lien had arisen between the two mort- 
gages. Hoagland v. Green........ Pe eieeeses svrsectovesveces 164 


Summons. See JUDGMENTS, 23,24, 


1. 


After the entry of a decree, upon a showing that no service 
of the summons upon which the decree was based had in 
fact been made, it was erroneous to quash such summons 
upon a motion asking solely for that order. Baldwin v. Burt, 287 


A person is privileged from service of summons in an action 
in which the venue is laid in a county other than that of his 
residence, while necessarily and in good faith within such 
county for the purpose of testifying as a witness in a 
cause. Mayer v. NelSOR... cece ccc eee ener e eect cent cee eeees 434 


A non-resident suitor, or witness, coming into the state for 
the sole purpose of attending the trial of a cause, is privi- 
leged from service of civil process while coming to, return- 
ing from, and attending upon the court, and for a reason- 
able time after the hearing to prepare for his return home; 
and what constitutes a reasonable time to depart is a ques- 
tion of fact to be determined from the evidence in each 
case. Linton v, COOMEr......scccsserseceeecesverreeecss + +438, 443 
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Suammons—concluded. 
4 When suit is properly brought before a justice of the peace 


of one county, summons imay issue to any other county to 
bring in other defendants; but service upon a nominal de- 
fendant in the county where the suit is brought will not 
justify the issuance of a summons to another county for 
ea real defendant. Miller v. MeeKer..ccccescsecccvccececesess 


Bupersedeas. See REviEw, 75, 76. 


Taxation. See LIMITATION oF ACTIONS, 7. MUNICIPAL COoRPORA- 


TIONS, 3, 13, 15. 
Internal Improvements. 


1, Taxation in aid of internal improvements such as irrigating 


5 


e 


canals or ditches does not involve the taking of property 
for private use, or without due process of law. Cummings 
©, HY... crcccvccscccccscccccccccsccecccscrevesseccccsecsce 
Cost of Abating Nuisance. 
A statute authorizing a city to assess against a lot on which 
a nuisance exists the entire cost of abating the nuisance by 
improving the lot does not violate the constitutional provia- 
ion relating to special taxation for local improvements, but 
is a proper exercise of police power. Horbach v. City of 
OMANG .occcccrccccecccccnscngqeescrsssccescesersereecesceces 
Treasurers’ Fees. 
Under section 20, chapter 28, Compiled Statutes 1897, in com- 
puting the amount of taxes collected by a county treasurer 
for the purpose of charging percentage, ell sums collected 
for each fiscal year, from whatever funds derived, except 
school moneys, whether belonging to the state or county, 
or any of its subdivisions, must be included together, the 
fees to be allowed but once and charged pro rata to the 
different funds. State v. Cornell....cccccccccscccsevccassecs 


A county treasurer is not entitled to ten per cent commis- 
sion on the first $3,000 of state taxes, and a like percentage 
on the first $3,000 of county moneys, collected by him for 
each fiscal year, but a fee of ten per cent alone is charge- 
able on the first $3,000 from whatever source derived, with- 
out regard to the year the taxes were levied, except school 
moneys, and such fees or commissions are to be apportioned 
pro rata among the various funds on account of which the 
collections were made. Id. 


Error of Collector. 


The public cannot be deprived of its revenue nor its lien for 
taxes against property because of the mistake of a tax col- 


‘lector in not collecting all that is due against such prop- 


erty. Johnson v. Finley........++ abe c cece reese cece ees eeseee 


Tar Sales. 
A county treasurer has no authority to sell land at private 


sale for taxes until he has made return to the county clerk 
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Taxation—concluded. 
of @ public sale pursuant to section 109, chapter 77, Com- 
piled Statutes. Id, 


7. Where a private tax sale of realty is invalid because of a 
treasurer’s failure to make return of a public sale, the pur- 
chaser at the void sale is subrogated to the rights which the 
public had against the realty thus sold, and is entitled to 
enforce his lien for the taxes paid at the sale and for all 
prior and subsequent taxes against such realty and paid on 
account of such purchase. Id. 


Constitutional Limit. 

8. Under township organization, a county may assess property 
for county purposes and a township may assess it for town- 
ship purposes, though the aggregate of the taxes thus as- 
sessed exceeds 15 mills on the dollar. Chicago, B. € Q. R. 
OO. 0, Kleitd.....ccccccercccersacccncevcccssncctncssceceerene 


Telegraph Companies. 
Evidence held to justify a peremptory instruction for plaintiff 
in an action against a telegraph company for negligence in 
transmission of a message. Western Union Telegraph Co. ». 


COOK a islet sie o/s oceietare 6: WE We Gate calee Sieve diate erste oie8 ovale sates late leies wis 
Time. See Review, 50. 
Transcripts. See REVIEW, 77-84, 


Trespass. , 
An action to recover damages for trespass upon real estate 
can be brought alone in the county where the lands are 
situate. Jacobson v. Lynn..... ee eevee rreeeccccsens Scsisitie oes soe 


Trial. See CRIMINAL LAW, 5. INSTRUCTIONS. WuTNESSES, 9. 

1. Rights and duties of counsel stated. Chicago, B. & Q. R. Oo. 

MW. Kellogg. .rcevcccsccces dared cliste ilg:edretere Bete ba! ae een wieheeisceesss Sate 
Estoppet by Pleading. 

2. A party tendering an immaterial issue which the court re- 
fuses to strike from the pleadings on motion of the other 
party, cannot be heard to object to evidence relating io that 
issue on the ground that it is immaterial. Smith v. Meyers... 

Special Findings. 

3. The submitting to the jury of special interrogatorics is a 
matter resting in the discretion of the trial court. Omaha 
& Rk. V. R. Oo. v. COrow..... adeidtaratelelene Sie tie Siero aiate ails etert sich ‘ 

Harmless Error in Admitting Evidence. 

4. The admission of improper evidence, in a case tried without 
the assistance of a jury, is not of itself a ground for re- 
versal. Bell v. WaIKCr... ce. c ee ceese eee c ee enceenteececenees < 

5. In a trial to the court the admission of incompetent testi- 
mony is not ground for reversal where the judgment should 
be affirmed regardiess of the evidence erroneously ad- 
mitted. Stenger Benevolent Ass'n v. Stengyer......ccecceccece 
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Trial—concluded. 
Violation of Instructions. 
6. Where the jury clearly violates the duty to find a verdict 
according to the law as given in the instructions of the 
court, the verdict should be set aside. Standiford v. Green... 


7. A verdict rendered in plain disregard of instructions is con- 
trary to law, but the judgment will not for that reason be 
‘reversed when the instructions were erroneous and the ver- 
dict the only one which could properly be returned under 


the evidence. Dern v. Kellogg...... Lothar See te wees Bl etevay ese steven 


Communication to Jury. 
8. Evidence held to sustain a finding that no improper com- 
munication had been made to the jury while deliberating on 
their verdict. Chicago, B. € Q. R. Co. v. Kellogy.......- er 


Withdrawal of Rest. 
@. Under the facts stated in the opinion refusal to allow plain- 
. tiffs to withdraw their rest veld not an abuse of discretion. 
Omaha Coal, Coke & Lime Co. v. Suess..... sates bras are deov'utar earbose ads 


Eecluding Witnesses. 

10. The practice of excluding unexamined witnesses from court 
during examination of the witness on the stand is a good 
one, but whether a witness shall be thus excluded rests in 
the discretion of the trial court. Chicago, B. &€ Q. R. Co. 
UW. EEGULOGG  ais.a' & bie 84 Bacsie ein daeteve sid ors oissere' weitlese!. Sves eye 0 dso B'e.0'e 0.86 


Trover and Conversion. See Trusts, 2-4. 
1. One who converts the property of another is liable therefor. 
Hill v. Campbell Commission C0... .. ccc ccc cece e een eeeeee 


2. One who aids and assists in the conversion of the chattels 
of a third person is liable for their value. Id. 


3. In an action by a mortgagee of chattels for conversion of 
mortgaged property, he must, in his petition, plead the 
facts which create his special ownership in the property, 
and show his right to the possession of the same. Id. 


- 4, A mortgagee of chattels, who is out of possession, and not 
entitled to possession by his mortgage, cannot maintain an 
action against a stranger for conversion. Id. 

Locke v. Shreck........0++ Se inlaw. scape ciele oon ee 6.6869 Seige aes 


Trusts. See CorPoRaTions, 2. 
1. The beneficiary of a trust fund, solely because of the char- 
acter of his claim, is not entitled to the payment of the same 


in full, to the exclusion of the other creditors, out of the, 


assets of an insolvent trustee’s estate. State v. Bank of 
COMMETCE oo. ccacvecscrcreeecrencsecces biceecduerareieiacaitess os ei ehiseaaaieis 

2. Where trust funds were wrongfully converted, the bene- 
ficiary is entitled to the funds, or to the proceeds thereof, 
so long as he can definitely trace them, and before they 
reach the hands of an innocent holder. Id. 
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Trusts—concluded, 


3. 


Where a trustee wrongfully commingles trust money with 
his own and makes payments from the cominon fund, it will 
be presumed that he paid out his own money and not the 
trust money. Id. 


. Where trust funds wrongfully converted by the trustee are 


traced out of his hands and shown to have been dissipated, 
the beneficiary is not entitled to have his claim allowed as a 
preferred one against the estate of the insolvent wrong- 
doer. Id. 


Where trust property consisted of money, the claim of the 
beneficiary may be preferred to the extent of the cash 
found among the assets of the insolvent trustee at the time 
of his failure, unless it affirmatively appears that such cash 
assets are not part of the trust fund. Id. 


. A county treasurer is a trustee of moneys which come into 


his hands by virtue of his office, and if he wrongfully de- 


_ posits them to his own credit in a bank aware of their 


character, which afterward becomes insolvent, the county 
is entitled to have its claim decreed a first lien upon any 
asset of the insolvent which it shows is the product of its 
moneys. .Id. 


Where a county treasurer, in his own name, wrongfully de- 


posited county funds in a bank which subsequently failed, 


it was held that the county was entitled to reclaim the cash 
in the bank at the time of the failure, but not entitled toa 
first lien on other assets. Id. 


Ultra Vires. See CoRPoRaATiONS, 17, 


Undue Influence. See HusBanD anp WIFE, 9, 10. 


Osury. 


1. 


2. 


The inhibition contained in section 5197, Revised Statutes 
U. S., is general and forbids the taking of usurious interest 
by a national bank from an artificial as well as from a 
natural person. Albion Nat. Bank v. Montgomery.......... A 


The right to recover double the amount of usury paid to a 
national banking association is, by section 5198, Revised 
Statutes U. S., conferred as well upon artificial as upon 
natural persons. Id. 


Variance. See REPLEVIN, 7. 


Vendor and Vendee. See MorreacEes. PRINCIPAL AND SURETY, 4. 


1. 


TAXATION, 7. 
Where a mortgagor made a deed for the incumbered realty, 
leaving a blank for grantee’s name, and, after service upon 
grantor of notice of a foreclosure suit, the name of a 
grantee was inserted in the deed, it was held that one claim- 
ing title solely through the deed could not, after confirma- 
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Vendor and Vendee—concluded. 


tion of judicial sale in the foreclosure proceeding, maintain 
an action to redeem. Heller v. King... ccc cee cece eee eens 


A provision in a contract for the sale and exchange of lands, 
set out in full in the opinion, construed to be a personal 
covenant and not a condition, and so not entitling the 
vendee to rescind on account of its breach. Barr v. Little... 


Evidence held insufficient to show that a purchaser of mort- 
gaged property assumed payment of the mortgage. Men- 
delssohn v. CRristi€....csceccecceceer se seeceeeee bbb aie eos eeees 


. Where a real estate agent gave a memorandum of sale sub- 


ject to approval of his principal, and the evidence showed 
the latter's prompt disapproval, direction of a verdict 
against one claiming the realty under the memorandum 
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was held proper. Powell rv. Binney......... eee ae ....-690, 694 


Under facts stated in opinion, eld that the record of an 
tnsatisfied mortgage was sufficient to put an intending 
purchaser on inquiry as to the ownership of the note se- 
cured and as to whether the mortgage had been satisfied by 
merger of estates, or otherwise, and was notice that the 
mortgagee, at the time he acquired the legal title, intended 
to keep the two estates separate. Peterborough Savings Bank 
Vo PECICEL. cc cee cet cc cece ree neetnes enn hn err oe 


. A decree of strict foreclosure or forfeiture of vendee’s rights 


under a contract of sale and purchase will be accorded only 
by reason of the existence of peculiar and special facts and 
circumstances; and applications for such relief are ad- 
dressed to the sound legal discretion of the court, but should 
be granted where it would be inequitable and unjust to 
deny them. Farmers & Merchants State Bank v. Thornburg.. 


Venue. See Summons, 4. 
An action to recover damages for trespass upon real estate 


can be brought atone in the county where the land is sit- 
urate. JACOBSON V. LYNN. .cccrcccecrerenccreresccesecersnscens 


Verdict. See REPLEVIN, 7. TRIAL, 6. 
Waiver. See APPEARANCE. CRIMINAL LAW, 11. INSURANCE, 21-24. 


PARTIES, 6. 


Warrant for Arrest. See JUSTICE OF THE PEACE, 7. 


Warrants. See CounrTIES, 6. 


Warranty. See Saxes, 11. 


Water Commissioner. See OFFICE AND OFFICERS. 


Waters. 
One who pollutes and renders unfit for use the waters of a 


running stream, or one who thus creates a nuisance, may 
be enjoined from committing such acts, at the suit of a 
person injured thereby. Abraham v. City of Fremont........ 
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Wills. See Dower. 2. 


Witnesses. See PERJuRY. RAPE, 2. 


1. 


5 


© 


6. 


Married Women. 
A married woman may be subject to the penalties of per- 
jury, though testifying in presence of her husband. Smith 
. MOYETS. ccc ceeccecccceceecs Sipe tie Ss Gig ae b.nrsinel grers-aieis sieges 


Leading Questions. 


. The extent to which leading questions may be allowed rests 


in the discretion of the trial court. City of Harvard v. Stiles, 
Presence in Court. 


. The practice of excluding unexamined witnesses from court 


during examination of the witness on the stand approved. 
Chicago, B. & Q. R. Oo. v. Kellogg... sc. cece csccceeenceees aoe 
Protection from Service of Process. 
A judgment against defendant is not void but erroneous 
and subject to reversal on review, where the summons was 
served upon him while he was in attendance upon court 
as a witness and, for that reason, exempt from service of 
process. Mayer v. NelSOn.... cece cece cee eeee qn fe2atg Sails a ialare a 


A person is privileged from service of summons in an action 
in which the venue is laid in a county other than that of 
his residence, while necessarily and in good faith within 
such county for the purpose of testifying as a witness in a 
cause. Id. : 


A non-resident witness coming into the state for the sole 
purpose of attending the trial of a cause is privileged from 
service of civil process while coming to, returning from, and 
attending upon the court, and for a reasonable time after 
the hearing to prepare for his return home; and what con- 
stitutes a reasonable time to depart is a question of fact 
to be determined from the evidence in each case. Linton ». 
COOPET ..ccceeeees Cp sporbve aces aetaie aie ee eevee 438, 
Cross-Examination. 
The cross-examination of a witness should ordinarily be 
confined to matters concerning which he has testified in 
his direct examination. Western Union Telegraph Oo. v. Cook, 
In cross-examination of parties to an alleged fraudulent 
conveyance great latitude should be allowed. Armagost v. 
RASi0Y 6.0948 ees eas tesdsaia 605s %stecerer sate sey aie 6 6) 0/ 80. b/ebellaneyssa eecees oe 


. Prejudicial limitation of the cross-examination of parties to 


an alleged fraudulent conveyance may be ground for the 
reversal of a judgment. Id. 


Words and Phrases. 


1. 
2. 


“Adequate remedy at law.” Richardson Drug Co. v. Meyer.... 


“Ascertained.” German Nat. Bank vu. Farmers & Merchants 
Bank ........ erry di didisorstareateberetaw ere a Sse reretasna ad Siena dele o5 ies 
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443 
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Words and Phrases—concluded. 


3. 
4. 


“Fiseal year.” State v. Cornell. ..cccccceeee er eees ais axe o'ae asere 655 
“For.” Id. 


5. “EF. o. b.” Netmeyer Lumber Co. v. Burlington & M. R. R. 


6. 
7. 
8. 


(Of: rr Sie wis eiese wieieie oS.eiecovelers. ce eeseeeee +. 326, 327, 346, 349, 351 
“Freeholder.” Cummings v. Hy@tt...cccacecccescaccees eweewe 35 
“Necessary.” Lancaster County v. Gre@n...cecsecccecceeceece 98 
“Removed.” Moores v. State... cceocccecsesscecvccssscsscses 495 


Writs. See Exroutions. SumMOoNs. 


